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Act No. I of 1943. 


Motor Yehicles (Amendment) Act, 1943. 

[Reed. G. G .’9 assent on 26th March 1943.] 

An Act further to amend the Motor Vehicles Act, 1939. 


WHEREAS it is expedient further to 
amend the Motor Vehicles Act, 1939 (IV of- 
1939), for the purpose hereinafter appearing: 

It is hereby enacted as follows :— 

1. The Act may be called the Motor Vehi- 
Short title. cles (Amendment) Act, 

1943. 


2. In sub-section (3) of section 1 of the 
Amendment of Motor Vehicles Act, 1939 
section 1, Act IV of (IV • of 1939), for the 
1939. figures *1943* the figures 

“1946” shall be substituted. 

Notes. — This Act postpones until the 1st day of 
July 1946, the operation of Chapter VIII of the 
Motor Vehicles Act, IV of 1939, relating to the 
insurance of motor vehicles against third party risks. 


Act No. II of 1943. 

Government Savings Banks (Amendment) Act, 1943. 

[Reed. G. G.’s assent on 26th March 1943.] 

An Act further to amend the Government Savings Banks Act, 1873, and the 

Post Office Cash Certificates Act, 1917. 


Whereas it is expedient further to 
amend the Government Savings Banks Act, 
1878 (V of 1873), and the Post Office Cash 
Certificates Act, 1917 (xvm of 1917), for the 
purposes hereinafter appearing : 

It is hereby enacted as follows :— 

1. This Act may be called the Government 
Short title. Savings Banks (Amend¬ 
ment) Act, 1943. 

2. For section 4 of the Government Sav- 

Substitution of in S s Banks Aot ,’ “ ,3 . lV 
new section for sec - of 1873), the following 

tion 4,ActVof 1873. section shall be susti- 
tuted, namely :— 

“4. If a depositor dies and probate of his 

Payment on death will or letters of admi- 
o/ depositor. nistration of his estate 

or a succession certificate granted under the 
Indian Succession Act, 1926 (xxxix of 1926), 

Aots/l & 2 , 

» i 


is not within three months of the death of 
the depositor produced to the Secretary of 
the Government Savings Bank in which the 
deposit is, then— 

(a) if the deposit does not exceed five 
thousand rupees, the Secretary may pay the 
same to any person appearing to him to be 
entitled to receive it or to administer the 
estate of the deceased, and 

(b) within the aforesaid limit of five 
thousand. rupees, any officer employed in 
the management of a Government Savings 
Bank who is empowered in this behalf by a 
general or special order of the Central Gov- 
ernment may, to the extent to which he is 
empowered by- subh order and subject to any 
general or speoial orders of the Secretary in 
this behalf, pay the deposit to any'person 
appearing to him to be entitled to receive it 
or to administer the estate.” 


A. I. R» 


ACT NO. 2 OF 1943 


2 Acts 

3. In sub-section (1) of section 3 of the 

Amendment of O ffice Cftsh Certifi ; 

section 3, Act XVIII Cates Act, 1917 (XVIII of 
of 1917. 1917), for the words and 

figures 'sections 4 and 8” the word and 
figure “section 8” shall be substituted. 

Notes. — Under the old S. 4 of the Government 
Savings Banks Act, 1873, the Secretary of the Gov¬ 
ernment Savings Bank could authorise payment of 


a deposit where probate of the will of the deceased 
depositor or letters of administration were not pro¬ 
duced, in cases where the deposit did not exceed 
Rs. 3000. The amendment now raises the figure to 
Rs. 5000. Similarly, other officers employed in the 
management of the Bank could under the old sec¬ 
tion be empowered to pay deposits in such circum¬ 
stances only where the deposit did not exceed Rs. 
100; the new S. 4 also extends this limit to Rs. 5000 
with a view to accelerating the disposal of claims of 
deposits of deceased depositors. 


Act No. Ill of 1943. 

Indian Railways (Amendment) Act, 1943. 

[Reed. G. G.’s assent on 26th March 1943.] 

An Act further to amend the Indian Hailiuays Act, 1890, 


WHEREAS it is expedient further to 
amend the Indian Railways Act, 1890 (IX of 
1890 ), for the purpose hereinafter appearing; 
It is hereby enacted as follows :— 

1. This Act may be called the Indian 
Short title. Railways (Amendment) 


Act, 1943. 

2. In Chapter VII of the Indian Railways 

insertion of neo, Act, 1890 (IS. ol 1890), 
section after section after section 82 the fol- 
82, Act IX of 1690. lowing section shall be 

inserted, namely :— 

“82A. (1) When in the course of working 
Liability of Rail- a railway an accident 
way Administration occur g t being either a 

IndZroilcZ'y- collision between trains 
%ng passengers. of which on© is a train 

carrying passengers or the derailment of or 
other accident to a train or any part of a 
train carrying passengers, then, whether or 
not there has been any wrongful act, neglect 
or default on the part of the railway admi¬ 
nistration such as would entitle a person 


who has been injured or has suffered loss to 
maintain an action and recover damages in 
respect thereof, the railway administration 
shall, notwithstanding any other provision 
of law to the contrary, be liable to pay 
compensation to the extent set out in sub¬ 
section (2) and to that extent only for loss 
occasioned by the death of a passenger dying 
as a result of such accident, and for personal 
injury and loss, destruction or deterioration 
of animals or goods owned by the passenger 
and accompanying the passenger in his com¬ 
partment or on the train, sustained as a 
result of such accident. 

(2) The liability of a railway adminis¬ 
tration under this section shall in no case 
exceed ten thousand rupees in respect of any 
one person.” 

Notes .—The new S. 82 A now renders the railways 
liable to pay compensation in all train accidents whe¬ 
ther due to negligence or not on the part of the 
railway administration or its servants but limits the 
liability in all such cases to a fixed sum in the case 
of any individual passenger. 


Act No, IV of 1943. 

Aligarh Muslim University (Amendment) Act, 1943. 

[Reed. G. G.’s assent on 26th March 1943.] 

An Act further to amend Die Aligarh Muslim University Act, 1920. 


WHEREAS it is expedient further to 
amend the Aligarh Muslim University Act, 
1920 (XL of 1920), for the purposes herein¬ 
after appearing'; 

It is hereby enacted as follows :— 

1. This Act may be called the Aligarh 

Short title. Muslim University (Am¬ 

endment) Act, 1943. 

2. In clause (kj of section 29 of the Ali- 

Amendment of g**h Muslim University 

section 29, Act XL Act, 1920 (XL of 1920) 
of 1920. (hereinafter referred to 

as the said Act), the word "Intermediate” 
shall be omitted. 


Amendment of 3. To sub-section (3) 
section 30, Act XL of section 30 of the said 
of 1920. Act the following pro¬ 

visos shall be added, namely :— 

“Provided that until the termination of 
the hostilities arising on and subsequently 
to the 3rd day of September 1939, a new 
Ordinance, or an amendment or repeal of an 
existing Ordinance, occasioned by an emer¬ 
gency having its origin in conditions due to 
the said hostilities, shall have validity if 
submitted by the Executive Council or the 
Academic Council, as the case may be, direct 


ACT NO. 4 OF 1943 


Acts 3 


1943 

to the Central Government, and approved by 
the latter : 

Provided further that any new Ordinance 
or amendment or repeal of an existing 
Ordinance made under the provisions of 
the foregoing proviso shall cease to have 
validity on the expiration of one year from 
the date on which the said hostilities termi¬ 
nate.” 


Notes. — The provisos added to S. 30 (3) of the 
parent Act, now enable the University to modify its 
Ordinances expeditiously and provide special courses 
of study for students who wish to join fighting forces. 

4. In sub-section (2) of section 33 of the 
Amendment of f* id Act, for the words 
section 33, Act XL “a member or a teacher 
of 1920. of” the words “a teacher 

of or a person holding paid employment 
under” shall be substituted. 


Act No. V of 1943. 

Code of Civil Procedure (Amendment) Act, 1943. 

[Reed. G. G.’s assent on 26th March 1943.] 

An Act further to amend the Code of Civil Procedure, 1908. 


Whereas it is expedient further to amend 
the Code of Civil Procedure, 1908 (v of 1908), 
for the purposes hereinafter appearing; 

It is hereby enacted as follows :— 

1. This Act may be called the Code of 

c , ..... Civil Procedure (Amend- 

Short title. .. . , 

ment) Act, 1948. 

2. In the proviso to sub-section (1) of 
Amendment of section 60 of the Code of 

S. 60, Act V of 1908. Civil Procedure, 1908 (v 
of 1908) (hereinafter referred to as the said 


Code),— 

(a) in clause (h), the words "and salary, 
to the extent of the first hundred rupees and 
one-half the remainder of such salary” shall 


be omitted; 

(h) for clause (i) and the proviso thereto 
the following clause and proviso shall be 
substituted, namely:— 

"(i) salary to the extent of the first 
hundred rupees and one-half the remainder: 

Provided that where such salary is the 
salary of a servant of the Crown or a servant 
of a railway company or local authority, and 
the whole or any part of the portion of such 
salary liable to attachment has been under 
attachment, whether continuously or inter¬ 
mittently for a total period of twenty.four 
months, such portion shall be exempt from 
attachment until the expiry of a further 
period of twelve months and, where such 
attachment has been made in execution of 
one and the same decree, shall be finally 
exempt from attachment in execution of that 
decree 


(c) in clause (l), for the words "public 
officer” the words ‘‘servant of the Crown” 
shall be substituted, and for the words “any 
such officer or servant” the words “any such 
servant” shall be substituted ; 

(d) in Explanation 1, for the words 
"public officer” the words "servant of the 
Crown” shall be substituted ; 

(e) in Explanation 3 ,— 

(i) in clauses (i) and (ii), for the words 
"public officer” the word "person” shall be 
substituted; 

(ii) in clause (Hi), for the words "publio 
officer” the words "servant of the Crown” 
shall be substituted. 

Notes. —The substitution of the expression “servant 
of the Crown” for the expression "publio officer” in 
S. 60 now removes the defect in so far as the latter 
expression was found to exclude certain Government 
servants of the artisan class who while thus deprived 
of the protection afforded by els. (i) and (1) were not 
also entitled to the protection afforded by cl. (h). 

Amendment of 3. In R. 48 of O. XXI 
R. 48, O. XXI, Act in the First Schedule to 
V of 1908. the said Code, — 

(a) in sub-rule (1), for the words "publio 
officer” the words "servant of the Crown” 
shall be substituted; 

(b) in the Explanation ,— 

(i) in clauses (i) and (ii), for the words 
"public officer” the word "person” shall be 
substituted; 

(ii) in clause (Hi), for the words "public 
officer” the words "servant of the Crown” 
shall be substituted. 


Act No. YI of 1943. 

Indian Penal Code (Amendment) Aot, 1943. 

[Reed. G. G.’s assent on 26th March 1943.] 

An Act further to amend the Indian Penal Code, and to amend the 

Currency Ordinance, 1940. 

Whereas it is expedient further to amend amend the Currency Ordinance, 1940 (rv of 
the Indian Penal Code (XLV of I860), and to 1940), for the purpose hereinafter appearing; 
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A. I. R. 


and the value of the coffee delivered to the 
surplus pool out of the year’s crop, respec¬ 
tively, any payment accepted by a register¬ 
ed owner as final payment in immediate 
settlement for coffee delivered by him for 
inclusion in the surplus pool and the value 

of any such coffee shall be excluded.” 

Notes _The object of the amendment is to enable 

the Board to pay the whole purchase price outright 
to small growers on delivery of their coffee to the 
surplus pool with the object of enabling them to 
meet their expenses. 

, , 13. After section 37 of 

°LTt said Act the follow. 

VII of 1942. mg section shall be in¬ 

serted, namely:— 

“S7A. Any registered owner who fails to 
Contravention of furnish the return re- 
section 23 ( 1). quired by sub-section 

(1) of section 23 as required by that sub¬ 
section shall be punishable with fine which 
may extend to one thousand rupees.” 

_ , 14. After section 38 of 

sections 38A and38B 

in Act VII of 1942. 1Q g sections shall be in¬ 
serted, namely:— 

“38A. Any registered owner or licensed 
Contravention of curer who fails to deli- 
section 25. ver any coffee to the 

Board as required by or under sub-sections 
(1) and (2) of section 26 shall be punishable 
with fine which may extend to one thousand 
rupees, and the Court by which such person 
is convicted may order the confiscation and 
delivery to the Board of any coffee in respect 
of which the offence was committed. 

38B. If the Board is satisfied that any 

Powers to seize coffee which is required 
coffee withheld from under the provisions of 
inclusion in surplus section 25 to be deliver- 

p0 ° ‘ ed for inclusion in the 


surplus pool is being or is likely to be dis¬ 
posed of otherwise than by such delivery, the 
Board may order the seizure of such coffee, 
and may authorise an officer of the Board to 
effect seizure thereof for delivery for inclu¬ 
sion in the surplus pool, and such authorisa¬ 
tion shall be sufficient warrant for such 
officer to take all steps necessary to secure 
possession of the coffee.” 

15. To sub-section (2) of section 40 of 

Amendment of fche SB,id Act the follow- 

section 40, Act VII ing proviso shall be ad- 
of 1942. ded namely:— 

“Provided that the Central Government 
may, by notification in the official Gazette, 
direct that the previous sanction of the Cen¬ 
tral Government shall not be necessary for 
complaints in such cases or classes of cases 
as may be specified in the notification.” 

16. In section 44 of the said Act, after 

Amendment of the words “curing estab- 

section 44, Act VII lishment” the words “or 
of 1942. any pi ace w here coffee 

is stored or exposed for sale” shall be inser¬ 
ted, and the words “by the estate” shall be 
omitted. 

17. In section 46 of the said Act, the 

Amendment of words “to whom an in- 
section 46, Act VII ternal sale quota is al- 
of 1942. lotted” shall be omitted. 

- „ .. , 18. After section 47 of 

section 47A \in ^Act the said Act the follow- 
VII of 1942. ing section shall be in¬ 

serted, namely:— 

47A. No suit, prosecution or other 

Bar of legal pro- legal proceeding shall 
ceedmgs. lie aga*^ the Board or 

any officer of the Board for or in respect of 
anything in good faith done or intended to 
be done under this Act.” 


Act No. VIII of 1943. 

Indian Finance Act, 1943. 

[Reed. G. G.’s assent on 29th March 1948.] 

An Act, to fix the duty on salt manufactured in or imported by land into certain 
parts of British India, to fix maximum rates of postage under the Indian 
Post Office Act, 1898, to continue for a further period of one year the 
additional duties of customs imposed by section 6 of the Indian 
Finance Act, 1942, to fix rates of income-tax and super-tax, to 
continue the charge and levy of excess profits tax and fix 
the rate at which excess profits tax shall be charged, 
and to amend the Indian Finance (Supplementary 

and Extending) Act, 1931. 


Whereas it is expedient to fix the duty 
on salt manufactured in, or imported by 
land into, certain parts of British India, to 
fix maximum rates of postage under the 
Indian Post Office Act, 1898 (vi of 1398), to 


continue for a further period of one year the 
additional duties of customs imposed by 
section 6 of the Indian Finance Act, 1942 
(xn of 1942), to fix rates of income-tax and 
super-tax, to continue the charge and levy 
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ACT NO. 8 OF 1943 


of excess profits tax and fix the rate at whioh 
excess profits tax shall be oharged, and to 
amend the Indian Finance (Supplementary 
and Extending) Act, 1931; 

It is hereby enacted as follows :— 

Notes.— The object of the Act is to continne for a 
further period of one year the existing rate of salt 
duty; to increase the postage rate on letters exceed¬ 
ing one tola; to continue the additional duties im¬ 
posed by S. 6 of Act XII of 1942 and to increase the 
corporation tax, and the central surcharge on in¬ 
come-tax and super-tax. 

1. (1) This Act may 
Short title and ^Ued the Indian 

exient ' Finance Act, 1943. 

(2) It extends to the whole of British 
India. 

2. The provisions of section 7 of the 
Fixation of salt Indian Salt Act, 1882 
duty. (XII of 1882), shall in so 

far as they enable the Central Government 
to impose by rule made under that section 
a duty on salt manufactured in, or imported 
into, any part of British India, be construed 
as if, for the year beginning on the 1 st day 
of April 1948, they imposed such duty at the 
rate of one rupee and four annas per maund 
of eighty-two and two-sevenths pounds 
avoirdupois of salt manufactured in, or im¬ 
ported by land into, any such part, and such 
duty shall, for all the purposes of the said 
Act, be deemed to have been imposed by 
rule made under that section. 

3. For the year beginning on the 1 st day 

Inland postage of April 1943, the Sche- 

rates. dule contained m sche¬ 

dule I to this Act shall be inserted in the 
Indian Post Office Act, 1898 (vi of 1898), as 
the First Schedule to that Act. 

4. The additional duties of customs on 

Continuation of certain goods chargeable 

additional duties of a fl u ty 0 f customs 

customs imposed by the Firgt Schedule 

S.J, Act XII of ^ the Indian Tadff 

Act, 1934 (XXXII of 1934) or under the said 
Schedule read with any notification of the 
Central Government for the time being in 
force, imposed up to the 31st day of March 
1948, by section 6 of the Indian Finance Act, 
1942(XII of 1942),shall be levied and collected 
as provided in that section up to the 3lst 


day of March 1944. ,. , 

Income-tax and 8. (l) Subjeot to the 
super-tax. provisions of sub-sec¬ 
tions (2) and (3 ),— . 

(a) income-tax for the year beginning on 
the 1st day of April 1948, shall be charged at 
the rates specified in Part I of schedule II 
increased in the cases to which sub-para- 
graph (b) of paragraph A and paragraph B 


of that Part apply by a surcharge for the 
purposes of the Central Government at the 
rate specified therein in respect of each such 

rate of income-tax, and 

(b) rates of super-tax for the year begin¬ 
ning on the 1st day of April 1943, shall, for 
the purposes of section 55 of the Indian In¬ 
come-tax Act, 1922 (XI of 1922), be those 
specified in Part II of schedule II increased 
in the cases to which paragraphs A, B and 
0 of that part apply by a surcharge for the 
purposes of the Central Government at the 
rate specified therein in respect of each such 
rate of super-tax. 

(2) In making any assessment for the 
year ending on the 3lst day of March 1944,— 
(a) where the total income of an assessee, 
not being a company, includes any income 
chargeable under the head Salaries oi 
under the head “Interest on Securities” or 
any income from dividends in respect of 
which he is deemed under section 49B of the 
Indian Income-tax Act, 1922 (xi of 1922), to 
have paid income-tax imposed in British 
India, the income-tax payable by the assessee 
on that part of his total income which con¬ 
sists of such inclusions shall be an amount 
bearing to the total amount of income-tax 
payable according to the rates applicable 
under the operation of the Indian Finance 
Act 1942 (XII of 1942), on his total income 
the same proportion as the amount of such 
inclusions bears to his total income; 

(b) where the total income of an assessee, 
not being a company, includes any income 
chargeable under the head Salaries on 
which super-tax has been or might have been 
deducted under the provisions of sub-sec¬ 
tion (2) of section 18 of the Indian Income- 
tax Act 1922 (XI of 1922), the super-tax 
payable by the assessee on that portion of 
his total income which consists of such in¬ 
clusions shall be an amount bearing to the 
total amount of super-tax payable according 
to the rates applicable under the operation 
of the Indian Finance Act, 1942 (XII of 1942), 
on his total income the same proportion as 
the amount of such inclusions bears to his 

total income. 

(3) In cases to which section 17 of the 
Indian Income-tax Act, 1922 (xi of 1922), ap¬ 
plies, the tax chargeable shall be determined 
as provided in that section but with refer¬ 
ence to the rates imposed by sub-section (1) 
of this section, and in accordance with the 
provisions of sub-section (2) of this section 
where applicable. 

(4) For the purposes of this section and 
of the rates of tax imposed thereby, the 
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expression “total income” means total in¬ 
come a3 determined for the purposes of 
income-tax or super-tax, as the case may be 
in accordance with the provisions of the 
Indian Income-tax Act 1922 (XI of 1922). 

(5) Notwithstanding anything contained 
in sub-section (1) or sub-section (2) no tax 
shall be payable in cases to which sub- 
paragraph (a) of paragraph A of Part I of 
schedule II applies where the assessee depo¬ 
sits with the Central Government in such 
manner and in accordance with such con¬ 
ditions as the Central Government may by 
rule prescribe for the purposes of this sub¬ 
section an amount representing not less than 
one rupee for every complete unit of twenty- 
five rupees by which his total income 
exceeds seven hundered and fifty rupees. 

(6) A deposit made in accordance with 
the provisions of sub-section (5) shall not 
in any way be capable of being charged and 
shall not be liable to attachment under any 
decree or order of any Civil, Revenue or 
Criminal Court in respect of any debt or 
liability incurred by the depositor and 
neither the Official Assignee nor any receiver 
appointed under the Provincial Insolvency 
Act, 1920 (v of 1920), shall be entitled to or 
have any claim on any such deposit. 

(7) Where the total income of an assessee 
referred to in sub-paragraph (b) of para¬ 
graph A of Part I of schedule II does not 
exceed six thousand rupees, an amount re¬ 
presenting one rupee for every complete unit 
of two hundred rupees of his total income 
as reduced by the income, if any, exempt 
from tax under any provision of the Indian 
Income-tax Act, 1922 (XI of 1922), or any 
notification issued thereunder shall be funded 
for the assessee’s benefit and shall be paid 
to him on such date, not more than twelve 
months after the termination of the present 
hostilities, as the Central Government may 
fix : 

Explanation. —In computing the amount 
to be funded under this sub-section if there 


is an incomplete unit amounting to one 
hundred rupees or more it shall be reckoned 
as a complete unit of two hundred rupees. 

(8) Notwithstanding anything contained 
in sub-section (7) of section 8 of the Indian 
Finance Act, 1942 (XII of 1942), the amount 
to be funded under that sub-section for the 
assessee’s benefit in respect of any assess¬ 
ment for the year ending on the 31st day of 
March 1943, shall be calculated on his total 
income as reduced by the income, if any, 
exempt from tax under any provision of the 
Indian Income-tax Act, 1922 (XI of 1922), or 
any notification issued thereunder. 

(9) The Central Government may, by 
notification in the official Gazette, make 
rules prescribing the manner and conditions 
referred to in sub-section (5). 

6. (1) In sub-clause (a) of clause (6) of 

Continuance of section 2 of the Excess 

and rate of excess Profits Tax Act, 1940 
profits tax. ( Xv 0 f 1940)> for fche 

words and figures “3lst day of March 1943” 
the words and figures “3lst day of March 
1944” shall be substituted. 


(2) The excess profits tax imposed by sec¬ 
tion 4 of the Excess Profits Tax Act, 1940 
(XV of 1940) shall, in respect of any charge¬ 
able accounting period beginning after the 
31st day of March 1943, be an amount equal 
to sixty.six and two-thirds per cent, of the 
amount by which the profits of the business 
during that chargeable accounting period 
exceed the standard profits. 


7. In section 5 of the Indian Finance 
Amendment of (Supplementary and Ex- 

3 Z2J’ (Su%Z Act ' 1931 the 

mentary and Ex - words motor spirit or 
tending) Act, 1931. kerosene” and the words 
and figures “or under the Motor Spirit 
(Duties) Act, 1917, or under the Indian 
Finance Act 1922” shall be omitted, and for 
the words “or under any of the said Act” the 
words “or under the said Act” shall be sub¬ 
stituted. 


SCHEDULE I. 


Schedule to be inserted in the Indian Post Office Act, 1898. 

(See section 3.) 

"THE FIRST SCHEDULE. 

Inland Postage Rates. 


(See section 7.) 
Letters. 

For a weight not exceeding one tola 

For every tola, or fraction thereof, exceeding one tola 

Postcards. 

Single ..... 

Reply ..... 


One and a half annas* 
One anna. 

Nine pies. 

One and a half annas. 
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Nine pies. 

Three pie 3 . 

Quarter of an anna. 
Half an anna. 

Half an anna. 


Half an anna. 
Quarter of an anna 


Six annas. 
Four annas.” 


Book , Pattern and Sample Packets . 

For the first five tolas or fraotion thereof . • • * 

For every additional two and a half tolas, or fraction thereof, in excess of fi%e 

tolas. . • 

Registered Newspapers. 

For a weight not exceeding ten tolas. • . * . 

For a weight exceeding ten tolas and not exceeding twenty to as 
For every twenty tolas, or fraction thereof, exceeding twenty tolas • ■ 

In the case of more than one copy of the same issue of a registered newspape 

being carried in the same packet — 

For a weight not exceeding ten tolas • • • , 

For every 8 additional five tolas, or fraction thereof, in excess of ten tolas . 

Provided^hat such packet shall not be delivered at any addre&ee 
dence but shall be given to a recognised agent at the post office. 

Parcels. 

For a weight not exceeding forty tolas ; . 

For every forty tolas, or fraction thereof, excee ding forty tolas 

SCHEDULE II. 

(See section 5.) 

PART I. 

Rates of Income-tax. 

A _ In the case o£ every individual, Hindu undivided family, unregistered firm 
and other association of persons not being a case to which paragraph B of this Part 

applies •— ^ mete the total income does not exceed Ks. 2000 — 

1. On the first Rs. 750 of total income . 

9 Dn thp next Rs. 1250 of total income • • * . . * , * 

Provided that no tax shall be payable on a total income which does 

not exceed Rs. 1500. 

(b) Where the total income exceeds Rs. 2000 — 

1. On the first Rs. 1500 of total income . 

2. On the next Rs. 3500 of total income . 

3. On the next Rs. 5000 of total income . 


Rate. 

Nil. 

Six pies in the rupee. 


4 . On the next Rs. 5000 of total income 

5. On the balance of total income 


Nil ... 

Nine pie 3 in the rupee . 
One anna and three pies 
in the rupee. 

Two annas in the rupee. 


Surcharge. 

Nil. 

Six pies in the rupee. 
Ten pies in the rupee. 


One anna and four pies in 
the rupee. 

One anna and eight pies in 
the rupee. 


Two annas and six pies 

in the rupee. - . , 

B In the case of every company and local authority, and in every case in which 
under the Vrovicions of the Indian Income-tax Act, 1922, income is to be charged at the 

maximum rate — Rate. Surcharge. 

, . .. . . . _ Two annas and six pies in One anna and eight 

On the whole of total income the rU p e6i pies in the rupee. 

PART II. 

Rates of Super-tax. . A , . 

A In the case of every individual, Hindu undivided family, unregistered firm 
A. — in tne case oi ove y which paragraphs B and C of this 

and other association of persons, not being a case to wmon y s 

Part apply — Rate . 

Nil . . • • 

One anna in the rupee . 

Two annas in the rupee . 


1. On the first Rs. 25,000 of total income. 

2. On the next Rs. 10,000 of total income. 

3. On the next Rs. 20,000 of total income. 


4 . On the next Rs. 70,000 of total income. 

5. On the next Rs. 75,000 of total income. 

6 . On the next Rs. 1,50,000 of total income. 

7. On the next Rs. 1,50,000 of total income. 

8 . On the balance of total income. 


Three annas in the rupee 
Four annas in the rupee . 

Five annas in the rupee . 
Six annas in the rupee . 
Seven annas in the rupee . 


B. — In the case of every local authority — ^ 

. ..... _ One anna in the rupee 

On the whole of total income • 


Surcharge. 

Nil. 

One anna in the rupee. 

One anna and six pies in 
the rupee. 

Two annas in the rupee. 

Two annas and six pies in 
the rupee. 

Three annas in the rupee. 

Three annas in the rupee. 

Three annas and six pies 
in the rupee. 

Surcharge. 

One anna in the rupee. 
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C. _In the case of an association of persons being a co-operative society, other 

than the Sanikatta Saltowners’ Society in the Bombay Presidency, for the time being 
registered under the Co-operative Societies Act, 1912, or under an Act of the Provincial 
Legislature governing the registration of Co-operative Societies — 

° Rate. Surcharge. 

1 . On the first Rs. 25,000 of total income . Nil. . . . Nil. 

2. On the balance of total income . . One anna in the rupee . One anna in the rupee. 

D. — In the case of every company — 

Rate. 

On the whole of total income • • Two annas in the rupee • 


Act No. IX of 1943. 

Reciprocity Act, 1943. 

[Reed. G. G.’s assent on 29th March 1943.] 

An Act to make provisions on a basis of reciprocity in regard to entry into , 
travel , residence, the acquisition, holding or disposal of property, the 
enjoyment of educational facilities, the holding of public office , or 
the carrying on of any occupation, trade , business or profession , 
in British India by, and the franchise in British India 
of, persons domiciled in British Possessions. 


Whereas it is expedient to make provi- 
Preamble. sions on a basis of re¬ 
ciprocity in regard to entry into, travel, 
residence, the acquisition, holding or dispo¬ 
sal of property, the enjoyment of educational 
facilities, the holding of public office, or the 
carrying on of any occupation, trade, busi¬ 
ness or profession in British India by, and 
the franchise in British India of, persons 
domiciled in British Possessions; 

It is hereby enacted as follows :— 

Notes. —For Statement of Objects and Reasons see 
Gazette of India, 1941, Part V, p. 162 dated 1st 
November 1941. 


1. (1) This Act may 

'£2L be « alled the Reciprocity 
Act, 1943. 

(2) It extends to the whole of British 


India. 

(3) It shall come into force on such date 
as the Central Government may, by notifi¬ 
cation in the official Gazette, appoint. 

2. In this Act, unless there is anything 

Definitions. repugnant in the subject 

or context — 

(a) “British Possession” means any part 
of His Majesty’s Dominions other than 
British India and includes Protectorates 
and territories which are administered by a 
Dominion as a mandatory on behalf of the 
League of Nations; and 

(b) “entry” includes landing at any port 
in British India during the stay in British 
India of a ship or aircraft on its way to a 
destination outside British India. 

3. Persons, not being of Indian origin, 
Reciprocity of domiciled in any British 

rights . Possession to which this 


Act has been applied under section 5, shall 
be entitled only to such rights and privileges 
as regards entry, travel, residence, the ac¬ 
quisition, holding or disposal of property, 
educational facilities, franchise, the holding 
of public office, or the carrying on of any 
occupation, trade, business or profession in 
British India a? are accorded by the law or 
administration of such Possession to persons 
of Indian origin: 

Provided that the provisions of this sec¬ 
tion relating to entry, travel and residence 
shall not apply to any person in the armed 
forces of a British Possession until the expiry 
of one year after the termination of the pre¬ 
sent hostilities. 

Notes. — The proviso has been added on the re¬ 
commendation of the Select Committee. *• 

4. If any person alleged to be domiciled 

Burden of proof *n an y British Posses - 
on person claiming sion and to be subject 
exemption. to the provisions of this 

Act pleads that he is not so domiciled, or 
that the provisions of this Act do not apply 
to him, the onus of proving the truth of such 
a plea shall be on him. 

5. The Central Government may, by 

Power of Central notification in the offi- 

Qovernment to apply cial Gazette, apply this 
the Act. Act to any British Pos¬ 

session. 

6 . The Central Government may, subject 

Power to make to the condition of 

rules. previous publication, by 

notification in the official Gazette, make 
rules for carrying out the purposes of this 

Act. 
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Tobacco (Excise Duty) Act, 1943. 

[Reed. G. G.’s assent on 29th March 1943.] 

An Act to provide for the imposition and collection of excise duties on tobacco. 


WHEREAS it is expedient to impose excise 
duties on tobacco and to provide for the 

collection thereof; 

It is hereby enacted as follows 
Notes .—The object of the Aot is to impose a duty 
of excise on tobacco as a result of urgent need for 
new sources of revenue. As an essential aid to the 
levy and oolleotion of the duties the Act provides cer¬ 
tain operations to be subject to licence and sets a limit 
on the quantity of unmanufactured tobacco to be pos¬ 
sessed by private persons. Penalties are also pres¬ 
cribed for breaches of the provisions of the Act and 
for failure to supply necessary information. 

1. (1) This Act may be called the 
Short title and Tobacco (Excise Duty) 

extent. Act, 1943. 

(2) It extends to the whole of British 

India. . . ... 

2. In this Act, unless there is anything 

Definitions. repugnant in the subject 

or context,— 

(a) “tobacco” means any form of tobacco, 
whether cured or uncured, and whether 
manufactured or not, and includes the leaf, 
stalks and stem of the tobacco plant, but 
does not include any part of a tobacco plant 

while still attached to the earth; 

(b) “ curing ” includes wilting, drying, 
fermenting and any process for rendering 
tobacco fit for marketing or manufacture : 

(c) “manufacture” means the preparation 
of cigarettes, cigars, cheroots, biris, cigarette 
or pipe or hookah tobacco, chewing tobacco, 
or snuff; and the word “manufacturer shall 
be construed accordingly and shall include 
not only a person who employs hired labour 
for the production of these commodities, but 
also any person who engages in their pro¬ 
duction on his own account if his products 

are intended for sale ; 

(d) “ sale ” and “ purchase , with their 

grammatical variations and cognate expres¬ 
sions, mean any transfer of the possession o 
goods by one person to another in the 
ordinary course of, trade or business for cash 
or deferred payment or other valuable con¬ 
sideration ; 

(e) “ wholesale dealer ” means a person 

who buys or sells tobacco wholesale for the 
purpose of trade or manufacture, and in¬ 
cludes a broker or commission agent who, m 
addition to making contracts for the sale or 
purchase of tobacco for others, stocks tobacco 
belonging to others as an agent for the pur¬ 
pose of sale; , , 

(f) “ prescribed ” means prescribed by 

rules made under this Aot ; 


(g) “factory” means any premises wherein 
tobacco is manufactured. 

3. There shall be levied and collected in 

Imposition and ™ch manner as may 
collection of excise be prescribed duties ol 
duties on tobacco. excise as, and at the 

rates, set forth in the Schedule on all cured 
tobacco in British India on the 1st day of 
April, 1943, on all tobacco cured in British 
India on or after that date, and on all 
tobacco products mentioned in the Schedule 
and manufactured in British India on or 


after that date. 

4. Where under this Act any article is 

Domination of chargeable with duty at 
value for the pur- a rate dependent on the 
poses of duty. value of the article, such 

value shall be deemed to be the wholesale 
cash price for which an article of the like 
kind and quality is sold or is capable of 
being sold for delivery at the place of manu¬ 
facture and at the time of its removal there¬ 
from, without any abatement or deduction 
whatever except trade discount and the 
amount of the duty then payable. 

5. The Central Government may, by noti- 

Power of Central fication in the official 
Government to im- Gazette, impose on cured 
pose ciistoms duty on tobacco, or any tobacco 
cured tobacco. product mentioned in 

the Schedule, brought into British India 
from the territory of any Indian State, not 
being territory which has been declared 
under section 5 of the Indian Tariff Act, 
1934 (XXXII of 1934), to be foreign territory 
for the purposes of that section, a duty of 
customs equivalent to the excise duty im¬ 
posed by this Act on the like tobacco cured 
or the like tobacco product manufactured 
in British India. 

6. From such date as may be specified 

Certain opera- j? ^ b^alf by the 
tions to be subject to Central Government by 
licence. notification in the offi¬ 

cial Gazette, no person shall engage in the 
curing, wholesale purchase or sale (whether 
on his own account or as a broker or com¬ 
mission agent), storage, or manufacture, of 
tobacco, except under the authority and in 
accordance with the terms and conditions of 


a licence granted under this Act. 

7. From such date as may be specified 
_ • .. in this behalf by the 

se^T—u- Central Government by 
fcLctutcd tobacco . nofcifiCfttion in tn8 om- 
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cial Gazette, no person shall, except as pro- 
vided by the rules made under this Act, have 
in his possession unmanufactured tobacco in 
excess of such quantity as may be prescribed 
for the purposes of this section as the maxi¬ 
mum amount of unmanufactured tobacco or 
of any variety of unmanufactured tobacco 
which may be possessed at any one time by 
such a person. 

8 . Every licence under section 6 shall be 
Form and condi- granted for such area, 

tions of licence. if any, for such period, 

subject to such restrictions and on such con¬ 
ditions, and in such form and containing 
such particulars, as may be prescribed. 

9. Whoever contravenes any of the pro- 
Penalty for con- visions of section 6 or 

travention of sec - section 7 shall be punish- 
tion 6 or section 7. able with imprisonment 

which may extend to six months, or with fine 
which may extend to two thousand rupees, 
or with both. 

10. Whoever evades or attempts to evade 

Penalty for era- P^ men ‘ o£ 

sion of duty or payable under this Act, 

failure to supply 0 r fails to supply any 

information. information which he is 

required by the rules made under this Act 
to supply, or (unless with a reasonable belief, 
the burden of proving which shall be upon 
him, that the information supplied by him 
is true) supplies false information, shall be 
punishable with imprisonment which may 
extend to six months, or with fine which 
may extend to two thousand rupees, or with 
both. 

11 . Any Court trying an offence under 

Power of Courts this Act may order that 
to order forfeiture any tobacco in respect of 
of tobacco. which the Court is satis, 

fied that an offence under this Act has been 
committed, shall, together with the packages 
or coverings thereof, be forfeited to His 
Majesty. 

12. In respect of duty and other sums 
Recovery of duty payable to the Central 

etc. Government under any 

of the provisions of this Act or of the rules 
made thereunder, the officer empowered by 
the Central Board of Revenue to levy such 
duty or require the payment of such sums 
may prepare a certificate signed by him 
specifying the amount due from the person 
liable to pay the same and send it to the 
Collector of the district in which such per- 
son resides or conducts his business and the 
said Collector, on receipt of such certificate, 
shall proceed to recover from the said per- 
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son the amount specified therein as if it were 
an arrear of land revenue. 

13. The Central Government may, by 

Application of the notification in the offi- 
provisions of cial Gazette, declare that 
Act VIII of 1S78 to an y 0 f the provisions of 
the duties on tobacco. the gea Customs Act 

1878 (viii of 1878), relating to the levy of and 
exemption from customs duties, drawback of 
duty, warehousing, offences and penalties, 
confiscation, and procedure relating to 
offences and appeals shall, with such modi¬ 
fications and alterations as it may consider 
necessary or desirable to adapt them to the 
circumstances, be applicable in regard to 
like matters in respect of the duties on 
tobacco imposed by section 3. 

14. (1) The Central Government may, 
Power of Central by notification in official 

Government to make Gazette, make rules to 
rules ‘ carry into effect the 

purposes of this Act. 

(2) In particular, and without prejudice 
to the generality of the foregoing power, 
such rules may— 

(i) provide for the assessment and collec¬ 
tion of the duties, the authorities by whom 
functions under this Act are to be discharged, 
the issue of notices requiring payment, the 
manner in which the duties shall be payable, 
and the recovery of duty not paid; 

(ii) prohibit the curing or manufacture 
of tobacco except on land and premises ap¬ 
proved for the purpose; 

( Hi) regulate the removal of tobacco 
from the place where grown, cured, stored or 
manufactured and its transport to or from 
the premises of a licensed curer, wholesale 
dealer or manufacturer, or a bonded ware¬ 
house or to a market; 

(iv) regulate the curing, storage, whole¬ 
sale sale and manufacture of tobacco, and 
provide for the appointment of officers of 
the Crown to supervise such curing, storage, 
wholesale sale and manufacture within any 
tobacco growing or manufacturing area; 

(v) provide for the appointment, licens¬ 
ing, management and supervision of bonded 
warehouses and the procedure to be followed 
in entering tobacco into and clearing tobacco 
from such warehouses; 

(vi) impose on growers, curers, wholesale 
dealers, brokers, commission agents, or 
manufacturers, the duty of furnishing infor¬ 
mation, keeping records and making returns, 
and prescribe the nature of such information 
and the form of such records and returns, 
the particulars to be contained therein, and 
the manner in which they shall be verified ; 
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(vii) provide for the issuing of licences 
and transport permits and the fees, if any, 

to be oharged therefor; 

(viii) provide for the detention of tobacco 
for the purpose of exacting the duty, the 
confiscation, otherwise than under section 11, 
of tobacco in respect of which breaches of 
the Act or rules have been committed, and 
the disposal of tobacco so detained or con¬ 
fiscated; „ . 

(ix) authorise and regulate the inspection 

of factories, and the inspection or search of 
any place or conveyance used for the curing, 
storage, sale or transport of tobacco; 

(x) authorise and regulate the composi¬ 
tion of offences against, or liabilities incur¬ 
red under, this Act or the rules made 

thereunder; , . , . 

(xi) provide for the grant of a rebate of 

the duty paid on tobacco whioh is exported 


by sea to any country outside India or ship¬ 
ped for consumption on a voyage to any 
port outside India; 

(xii) exempt any tobacco from the whole 
or any part of the duty imposed by this Act; 

(xiii) authorise the Central Board of Re¬ 
venue or Collectors appointed for the pur¬ 
poses of this Act to provide, by written 
instructions, for supplemental matters aris¬ 
ing out of any rule made by the Central 
Government under this section. 

(3) In making rules under this section 
the Central Government may provide that 
any person committing a breach of any rule 
shall, where no other penalty is provided by 
this Act, be liable to a penalty not exceed¬ 
ing two thousand rupees and that the 
article in respect of which any such breach 
is committed shall be confiscated. 


the schedule 

{See secti on 3.) _ 

Description of t obacco. ___ 

PART I. 

U nmanufactured. 

■v 

I. _ Virginia tobacco — 

A. — Flue-cured — 

(1) If intended for manufacture into — 

(a) cigarettes — weicht of imported tobacco. 

( % ”S B g“S re "o P rC ihaAo pet' cent, .eight of 

imported tobacco • • 

(Hi) containing no imported tobacco **.... 

(b) biris 

(c) oheroots . • • * * 

12) If intended for any other purpose 

B. — Air-cured —. 

II. — Countbx Tobacco — 

(1) if intended for manufacture into — . 

(a) cigarettes.. . 

(b) biri s . • 

(c) cigars or cheroots • . 

(d) hookah tobacco • * * *. 

(e) snuff . • • . * f.ua-oo ' whether manufactured or 

(2) if intended for sale as chewing tobacco, wne* 

merely oured .. 

(3) if intended for any other purpose • T0 ‘ BACC0 __ 

UI. - STALKS, STEMS AND 0 f any form of manufactured 

(1) if intended for use in the preparation j. 

(2) if SSd to be uUd for agricultural pn^ . • • • 

Manufactured. 


Rate of duty. 


Cigars 

d) 

(*) 

(ml 

(iv) 

(v) 

(vi) 

(vii) 
(viii) 

Ox) 


and oheroots of which the value — . 

exceeds Rs. 30 a hundred ■ • " e a r 8> 30 a hundred 

exceeds Rs. 25 a hundred but d ^ Rs. 25 a hundred 

exoeeds Rs. 20 a hundred but d escee d Bs. 20 a hundred 

exoeeds Rs. 15 a huD< *red J ot excee d Rs. 15 a hundred 

exceeds Rs. 10 a hundred but do ^ ^ 10 a hundred 

exoeeds Rs. 5 a hundred but fc exoe ed Rs. 5 a hundred 

exceeds Bs. 2-8-0 a hun ^ r ®J ? * exceed Bs. 2-8-0 a hundred 

exceeds Bs. 1-4-0 a hundred but do^ no^exceeU . < . 

exceeds As. 10 but does not exceed Bs. 1 * ---- 


Per lb. 
Rs. A. 


1 12 

1 4 
0 8 
0 6 
0 2 
1 12 
0 6 


0 6 
0 6 
0 2 
0 1 
0 6 

0 1 
0 6 


0 1 
Nil 

Per hundred. 
Rs. A. 

6 0 
5 0 
4 0 
3 0 
2 0 
1 0 
0 8 
0 4 
0 2 
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Act No. XI of 1943. 

Vegetable Product (Exoise Duty) Act, 1943. 

[Reed. G.-G.’s assent on 29th March 1943.] 

An Act to provide for the imposition and collection of an 

excise duty on vegetable product. 


WHEREAS it is expedient to provide for 
the imposition and collection of an excise 
duty on vegetable product; 

It is hereby enacted as follows : — 

Notes : — This Act imposes a duty of excise on 
vegetable products. The need for imposing such a 
duty as a source of additional revenue is fully ex¬ 
plained in the budget speech of the finance member 
for which see the Extra-Ordinary Gazette of India, 
dated 27th February 1943, page 161. 

Short title and 1 . (D This Act may 

extent. be called the Vegetable 

Product (Excise Duty) Act, 1943. 

(2) It extends to the whole of British 
India. 

2. In this Act, unless there is anything 
Definitions repugnant in this subject 

or context,— 

(a) “factory” means any premises where- 
in vegetable product is manufactured; 

(b) “owner” includes any person expres¬ 
sly or impliedly authorised by an owner of 
a factory to be his agent in respect of the 
factory; 

(c) “vegetable product” means any vege¬ 
table oil or fat which whether by itself or in 
admixture with any other substance, has by 
hydrogenation or by any other process been 
hardened for human consumption. 

3. A duty of excise at the rate of five 
Imposition of and rupees per hundred- 
amount of duty. weight shall be levied 
on all vegetable product manufactured in 
any factory in British India and issued out 
of such factory on or after the 1st day of 
April 1943, and shall be payable by the 
owner of the factory. 

4. (l) If any duty payable under sec- 

Becovery of duty tion 3 is not paid within 

with penalty. the time fixed by a 
notice issued in accordance with any rules 
made in this behalf under this Act, it shall 
be deemed to be an arrear, and the autho¬ 
rity to which such duty is payable may, in 
lieu thereof, recover any sum, not exceeding 
double the amount of the duty unpaid, 
which such authority may in its discretion 
think it reasonable to require. 

(2) An arrear of duty, or any sum re¬ 
coverable in lieu thereof under this section, 
shall be recoverable as an arrear of land 
revenue and shall be recoverable in addition 


to, and not in substitution for, any other 
penalty incurred under this Act. 

(3) Without prejudice to the provisions 
of sub-section (2) when under the provi¬ 
sions of sub-section (l) any duty is deemed 
to be an arrear, the authority by which the 
notice referred to in sub-section (1) was 
issued may direct that no issue of vegetable 
product shall be made and no plant, machi¬ 
nery or material shall be removed out of the 
factory whose owner has failed to pay the 
duty until the duty or the sum recoverable 
in lieu thereof is paid or recovered; and 
such direction shall have effect notwith¬ 
standing any change in the ownership of 
the factory. 

(4) Any vegetable product issued, and 
any plant, machinery or material removed 
in contravention of a direction under sub¬ 
section (3) shall be liable to confiscation, 
and any person concerned in such issue or 
removal shall be punishable with fine which 
may extend to two thousand rupees. 

5. (1) No vegetable product shall be 
Issue from factory, issued out of any fac¬ 
tory except in accordance with the provi¬ 
sions of rules made under section 8 regulating 
such issue, or until such rules are made, in 
accordance with the general or special 
orders of the Central Government. 

(2) If any vegetable product is issued out 
of any factory contrary to the provisions of 
sub-seotion (1), any person concerned in 
such issue shall be punishable with fine whioh 
may extend to one thousand rupees or to a 
sum equal to double the amount of the duty 
on the vegetable product so issued, which¬ 
ever is greater. 


6 . The Central Government may, by noti- 
Application of the fication in the official 

vnrZfi87°8 to the Gazette - declare that a °y 
duty on vegetable the provisions of the 
product. Sea Customs Act, 1878 

(VIII of 1878), relating to the levy of and 
exemption from customs duties, drawback 
of duty, warehousing, offences and penal¬ 
ties, confiscation and procedure relating to 
offences and appeals, shall, with suclj modi¬ 
fications and alterations as it may consider 
necessary or desirable to adapt them to the 
circumstances, be applicable in regard to 
like matters in respect of the duty imposed 
by section 3. 
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7. The Central Government may, by noti¬ 
fication in the offioial 
Gazette, impose on vege¬ 
table product brought 
into British India from 


Power of Central 
Government to im¬ 
pose a duty of cus¬ 
toms or to prohibit 
import. 


the territory of any 


Indian State, not being territory which has 
been declared under section 5 of the Indian 
Tariff Act, 1934 (XXXII of 1934), to be foreign 
territory for the purposes of that section, a 
duty of customs equivalent to the excise duty 
imposed by this Act on vegetable product 
manufactured in British India, or prohibit 
absolutely, or with suoh exceptions as it 
thinks fit, the bringing of vegetable product 
into British India from the territory of any 

specified Indian State. 

g. (i) The Central Government may, by 
Power to make notification in the official 
rules. Gazette, make rules — 

(a) imposing on owners of factories the 
duty of furnishing returns and keeping re¬ 
cords and books, and prescribing the form of 
such returns, records and books and the par¬ 
ticulars to be contained therein, and the 


manner in which the same are to be 
verified; 

(b) regulating the issue of vegetable pro¬ 
duct out of factories; 

(c) providing for the assessment and col¬ 
lection of the duty, the issue of notices re¬ 
quiring payment, the authority to whom 
the duty shall be payable and the recovery 
of arrears; 

(d) specifying the manner in which direc¬ 
tions under the provisions of sub-section (3) 
of section 4 shall be made and communica¬ 
ted, and determining when such directions 
shall be deemed to become effective; 

(e) authorising and providing for the in¬ 
spection of factories; and 

(f) generally for carrying into effect the 

provisions of this Act. 

(2) Such rules may provide that any 
breach thereof shall be punishable with fine 
which may extend to five hundred rupees: 

Provided that the breach of any rule 
made under clause (b) of sub-section (1) 
shall be punishable with the punishment 
provided for an offence against section 5. 


Act No. XII of 1943. 

Indian Tea Control (Amendment) Aot, 1943. 

[Reed. G. G.’s assent on 29th March 1943.] 

An Act further to amend the Indian Tea Control Act, 1938. „ 

Whereas it is expedient further to amend the words and m the Schedule shall be 
■w m_ n _a_ 1 a„a iQQQ fvrn nf inserted. 


the Indian Tea Control Act, 1938 (VIII of 
1938 ), for the purposes hereinafter appearing, 
It is hereby enacted as follows:— 

1. (1) This Aot may be called the Indian 
Short title and Tea Control (Amend. 

commencement. ment) Act, 1943. 

(2) It shall be deemed to have taken 
effect immediately before the expiration of 

the 3lst day of March 1948. 

2. In section 1 of the Indian Tea Control 

, , . Act, 1938 (VIII of 1938) 

section*l™Act VIII (hereinafter referred to 
of 1938. as the said Act), f or su b - 

section (4) the following sub-section shall 
be substituted, namely;— 

"(4) It shall remain in force only up to 
the end of the twenty-four months com¬ 
mencing on the 1st day of April subsequent 
to the termination of the present hostilitiM. 

Notes.— This amendment was made as a result ol 
the recommendation of the International Tea Com¬ 
mittee that the International Tea Agreement should 
continue in operation for two clear quota years after 
hostilities have terminated. 

3 . In section 2 of the said Act, in sub- 
. , t clause (i) of clause (h), 

section 2, Act VIII after the words and 
of 1988. figures and Chapter IV 


inserted. 

< 4 . In section 3 of the said Act, for sub- 

Amendment of f °‘i°ns 0» and f 
section 3, Act VIII following sub-sections 

of 1938. shall be substituted, 

namely 

*Y 2) Members nominated or elected under 
sub-seotion (I,) shall hold office for the dura¬ 
tion of this Act. 

(3) The Committee shall be a body cor¬ 
porate by the name of the Indian Tea 
Licensing Committee, having perpetual suc¬ 
cession and a common seal, with power to 
acquire and hold property and to contract, 
and shall by the said name sue and be sued.” 

5. In section 4 of the said Act, in sub- 

Amendment of section (2 ),, for the words 
section 4 , Act VIII following the words the 
of 1938. Central Government 

may” the following shall be substituted, 
namely:— 

“in the case of an elected member, nomi¬ 
nate a successor chosen to represent the 
body entitled to make the first election under 
section 3, and in the case of a nominated 
member, nominate a successor on the recom¬ 
mendation of the authority or body entitled 
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Power of Central 
Government to ap¬ 
point additional 
member of Commit¬ 
tee to act as chair¬ 
man. 
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to make the first nomination under section 3, 
or, if such recommendation is not made 
within two months, without such recom¬ 
mendation.” 

6 . After section 5 of the said Act the 

Insertion of new following section shall 
section 5A in Act be inserted, namely : — 
VIII of 193S. 

“5A. Notwithstanding anything elsewhere 

contained in this Act, 
the Central Government 
may appoint any person 
to be an additional mem¬ 
ber of, and to act as 
chairman of, the Com¬ 
mittee, and on such appointment being made 
the chairman of the committee elected under 
section 5 shall cease to exercise the functions 
of chairman.” 

7. In section 10 of the said Act, in clause 

Amendment of (W. ^6 words " the 
section 10 , Act VIII term of office of mem- 
0 / 1933. bees of the Committee 

and” shall be omitted, and after the words 
"by which members” the words “of the Com¬ 
mittee” shall be inserted. 

Amendment °f 8 . In section 11 of the 

section 11, Act VIII , . 

of 1938. said ACt '— 

(a) in clause (b), after the word "vessel”, 
in both places where it occurs, the words “or 
aircraft” shall be inserted; 

(b) to clause (c) the word “or ” shall be 
added, and after that clause the following 
clause shall be added, namely;— 

"(d) exported by a Red Cross Society 
with the previous sanction of the Central 
Government within the limits prescribed in 
this behalf.” 

AwieruimenJ o/ g^ J n g ec (;ion 12 of the 

section 12, Act VIII . , 

of 1938. said Act,— 

(a) in sub-section (2), after the word 
“tea” the words “ or tea seed ” shall be in¬ 
serted ; 

(b) after sub-section (3) the following 
sub-section shall be added, namely:— 

"(4) No tea or tea seed shall be taken by 
land, sea or air out of British India to any 
place in India other than the States of Tra- 
vancore, Mysore, Cochin, Tripura and Mandi, 
unless covered by a permit issued by or on 
behalf of the Committee: 

Provided that this sub-section shall have 
effect only if the Central Government by 
notification in the offioial Gazette so directs, 
and the Central Government may, by the 
same or a subsequent notification, direot that 
the sub-section shall not have effect in res¬ 
pect of tea or tea seed taken out of British 


India to any place specified in the notifica 


tion.” 

Amendment of 
section 14, Act VIII 
of 1938. 


10. In section 14 of the 
said Act,— 


(a) in sub section (1), after the words 
“on application made” the words “within 
the prescribed time and accompanied by the 
prescribed particulars” shall be inserted; 

(b) in sub-section (2), after the word 
“Schedule” the words, figures and letter “or 
as revised by the Central Government under 
section 14A” shall be inserted. 


(c) in clause (a) of sub-section (3) for 
the figures “l93S” the figures “1943” shall be 
substituted. 


11. After section 14 of the said Act the 
Insertion of new following section shall 
section 14A in Act be inserted, namely:— 
VIII of 1938. 

"14A. The crop basis of a tea estate as 
Power of Central determined or re-deter- 
Government to re- mined by the Committee 
vise crop basis. may be revised by the 

Central Government if the Central Govern¬ 
ment is satisfied that the Committee in de¬ 
termining or re-determining it acted upon 
information which was either incorrect or 
deceptive.” 

Amendment of 12. To3ub-960tion (1) 
section 15, Act VIII of section 15 of the said 
of 1938. Act the following pro¬ 

viso shall be added, namely :— 

“Provided that for the purpose of restrict¬ 
ing in any year the amount of tea exported 
from British India the Central Government 
may direct that the quota shall, for the pur¬ 
poses of this sub-section, be deemed to be 
reduced by such proportion as is necessary 
to effect the desired restriction.” 


Amendment of sec- 13. In section 16 of 
tion 16 , Act VIII of the said Act, in sub- 
1938 ’ ^ section (2), after the 

word "quota” the following shall be inserted, 
namely ;— 

“or of the quota as deemed to be reduced in 
accordance with any direction made under 
the proviso to sub-section (1) of section 15,” 
and to the said sub-section the following 
proviso shall be added, namely :— 

“Provided that, if the Central Government 
has at any time deoided that it is desirable 
to restrict exports of tea from British India, 
the Committee may, with the general or 
special previous sanction of the Central Gov¬ 
ernment, refuse to issue export licences.” 


Amendment of sec¬ 
tion 17, Act VIII of 
1938. 


14. In section 17 of 
the said Act,— 
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(a) in sub-section (2), after the words 
“under this Act” the words "or in respect 
of which an export licence would, but for 
the operation of a direction made under the 
proviso to sub-section (1) of section 15, have 
been obtainable” shall be inserted; 

(b) for sub-section (2 A) the following 
sub-sections shall be substituted, namely • 

"(2A) "Where, in pursuance of sub-section 
(l) or sub-section (2) of section 7, the owner 
of a tea estate receives a fight to obtain ex¬ 
port licences for a further quantity of tea, 
he may, within one month from the date of 
the order whereby he receives such right, 
apply to the Committee for a special export 
licence covering that further quantity, and 
the Committee shall, on receipt of the re¬ 
quisite fee, if any, issue a special licence 

accordingly. . 

(2B) A person, to whom a special export 

licence has been issued under sub-section (2) 
or sub-section (2A), may transfer the special 
export licence with all the rights conferred 
thereby within a period of six months from 
the date on which it was granted to a person 
or persons nominated by him, but a licence 
once so transferred shall not be further 
transferable.”; 

(c) in sub-section (3),-— 

(i) the words and figures in the case of 
a special export licence issued in the year 
1938 up to the 80th day of June of that year 
and in the case of a special «P° rfc J 1 ®®"® 0 
issued in any subsequent year’ shall be 
omitted, and for the words May of the 
year” the words “March of the financial 

year” shall be substituted; 

(ii) the proviso shall be omitted; 

(d) in sub-section (4), the words and 
figures “or under the Tea Control Act, 1933, 
as the case may be” shall be omitted; 

(e) after sub-section (4) the following 

sub-section shall be added, namely . - 

"(5) Notwithstanding anything contained 
in the foregoing sub-seotions, the Committee 
may postpone for so long as the Centra 
Government may require the issue of any 

special export licence.” 

Notes. — It was thought probable that the export 
quotas might some times be in excess of the export¬ 
able surplus of tea, and that in the interests o ’ 
itself the amount of export licences issued 
to be temporarily reduced. The amendments of 
Ss. 15, 16 and 17 of the Indian Tea Control Act, 
provide for suoh a contingency. 

Amendment of sec- In section 19 of 

n Act vin of th »“v idAoti — 

(a) in sub-section (2), after the word 
“carriage” the words “or shall be taken by 
land” shall be inserted; 

1948 Aots/S & 4 


(b) in sub-section (3), after the word "tea” 
the words "or tea seed” shall be inserted. 

16. In section 20 of the said Act, in sub- 

Amendment of sec- section (4), the words 
tion 20, Act VIII of "to enable it to dis- 
M38. charge its duties under 

this Chapter” shall be omitted. 

Amendment of sec. 1? j y 2g f 
tion 23, Act v III of , A . 

2938. til© said Act,— 

(a) in clause (b), after the word "tea” 
the words "or tea seed” shall be inserted ; 

(b) after clause (b) the following clauses 
shall be inserted, namely :— 

u (ba) prescribing limits for the purposes 
of clause (d) of section 11 : 

(bb) prescribing the time and the parti¬ 
culars referred to in sub-section (1) of sec¬ 
tion 14; ”. 

18. In Chapter II of the said Act, after 
Insertion of new section 25 the following 
section 25A in Chap- section shall be inserted, 
^ namely :— 

" 25 A. If, in pursuance of any scheme for 
r> the control of import of 

Power of Central tt - 4 . 

Government to make Indian tea into the Unit- 

orders. ed Kingdom or any other 

country, the Central Government considers 
it necessary or expedient so to do, it may by 
order direct the Committee to apportion the 
requirement of the United Kingdom or such 
other country among the tea estates in ac¬ 
cordance with such principles and in such 
manner as may be laid down in the order 
and to grant such export licences or special 
export licences as may be necessary for giving 
effect to the arrangements made under such 
scheme, and the Committee shall comply 
with any such order.” ' 

19 . In section 26 of the said Act, for the 
, ^ # figures "1938,” "l933” in 

tion 26, Act VIII of both places where they 
1938. occur, and "1931,” res- 


t> « 


1988” and 


pectively, the figures "1943 
"1936” shall be substituted. 

Amendment of sec- 20. In section 27 of 

ms 27 ’ Ac ‘ the 3aia Aot ’~ 

( a ) in sub-section (1), for the words after 
the words “shall not exceed” the following 
shall be substituted, namely 

"such area as will bring the total area of the 
land planted with tea in British India up to 
one-half of one per cent. over the total area 
of the land which would have been planted 
with tea in British India on the 8lst day of 
March 1943, had the extensions of plantation 
made in the two periods of five years subse¬ 
quent to the ,31st day of March 1938, each 
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increased the area in British India planted 
•with tea at the beginning of each such period 
by one-half of one per cent.”; 

(b) in sub-section (2 ),— 

(i) for the words following the words “as 
near as may be,” the following shall be 

substituted, namely :— 

"such area as will bring the total area of 
the land planted with tea in the Province 
up to one-half of one per cent, over the total 
area of the land which would have been 
planted with tea in the Province on the 31st 
day of March 1943, had the extensions of 
plantation made in the two periods of five 
years subsequent to the 31st day of March 
1933, each increased the area in the Province 
planted with tea at the beginning of each 
such period by one-half of one per cent.” ; 

(ii) the following proviso shall be added, 

namely :— 

"Provided that the Committee may vary 
the total area so determined for any Pro¬ 
vince in order to increase or diminish for 
another Province the area in respect of 
which such permissions may be granted by 
an amount corresponding to the extent to 
which the area in the first mentioned Pro¬ 
vince has been diminished or increased.” ; 

jjjotes. _The amendments in sub-ss. (1) and (2) of 

S. 27 of the principal Act embodies the recommen¬ 
dations of the International Tea Committee as to 
the extent to which tea cultivation may be increased 
and enables one Province to benefit to the extent to 
which another Province has failed to utilise its rights 
in the matter of extending tea cultivation. 

(c) in sub-section (3), for the words "after 
the commencement of this Act” the words, 
brackets and figures “after the commence¬ 
ment of the Indian Tea Control (Amend¬ 
ment) Act, 1943” shall be substituted, and the 
following words shall be added, namely:— 
"and shall in like manner publish any sub¬ 
sequent variation of such total areas”; 

' (d) sub-section (4) shall be omitted. 


Amendment of 
section 28, Act VIII 
of 1938. 


21. In section 28 of 
the said Act,— 


(a) in sub-section (1), for the figures 
“1938” the figures “1948” shall be substituted 
and for the words “not later than six 
months from the commencement of this 
Act”, the following shall be substituted, 
namely:— 

“not later than six months from the 
commencement of the Indian Tea Control 
(Amendment) Act, 1948”; 

(b) after sub-section (1) the following 

sub-section shall be inserted, namely :_ 

"(1A) The Committee may require an 
applicant to supply such information as it 


thinks necessary to enable the Committee 
to deal with the application.” ; 

(c) in sub-section (2), after the word and 
figures “section 27” the words “and to any 
rules made in this behalf by the Committee” 
shall be inserted, and the following provisos 
shall be added, namely:— 

“Provided that permission shall not be 
granted in the case of any tea estate owned 
by a limited liability company if the area 
planted with tea m the estate exceeds three 
hundred acres, or in the case of any tea 
estate owned by an individual proprietor or 
proprietors if the area planted with tea in 
the estate exceeds one hundred and fifty 
acres: 

Provided further that the Committee may, 
despite the limits laid down in section 27, 
grant such permission to the Tocklai and 
Nellakotta experimental stations.” 


Amendment of 
section 29, Act VIII 
of 1938. 


22. In section 29 of 
the said Act,— 


(a) in sub-section (l ),— 

(i) for the figures " 1933” the figures 
"1943” shall be substituted; 

(ii) in clause (a), after the word "through” 
the words "circumstances due to existing 
war conditions or through" shall be inserted; 

(Hi) the following Explanation shall be 
added, namely :— 

" Explanation .—Land taken for purposes 
connected with the prosecution of war on 
which tea bushes have been allowed to re¬ 
main for protective purposes though no 
longer cultivated shall be deemed for the 
purposes of this sub-section to be incapable 
of carrying or no longer to carry tea.”; 

(b) in sub-section ( 2), in the proviso, 
for the words “the area of the same tea 
estate” the words "the same or an adjacent 
district and shall belong to the same or an 
adjacent tea estate” shall be substituted; 

(c) after sub-section (3) the following 
sub-section shall be added, namely:— 

"(4) If any land falling within the Ex¬ 
planation to sub-section (1) is subsequently 
restored to the tea estate from which it was 
subtracted, the owner of the estate shall 
either uproot the tea planted thereon, or 
uproot any tea planted by him in pursuance 
of a permission granted under sub-s. (2).” 

23. In section so of the said Act, in the 

Amendment of proviso to sub-section 
section 30, Act VIII (i) t f or the words and 
of 1938. figures “upon the Slst 

day of March 1948" the words "at the termi¬ 
nation of this Act" shall be substituted. 
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24. After section 39 of the said Act the 
Insertion of new following Chapter and 
Chap. VI and S. 40 section shall be added, 
inActVIIIofi93S. name ly :— 


" CHAPTER VI. 


Suspension of operation of Act. 

40. (1) If the Central Government is 
Suspension of satisfied that an emer- 
operation of Act. gency has arisen render¬ 

ing it necessary for the security of India 
that certain of the restrictions imposed by 
this Act should cease to be imposed, the 
Central Government may, by notification in 
the official Gazette, suspend or relax to a 
specified extent either indefinitely or for 
such period as may be specified in the noti¬ 
fication the operation of all or any of the 

provisions of this Act. 

(2) Where the operation of certain pro¬ 
visions of this Act has under sub-section (1) 
been suspended or relaxed indefinitely, such 
suspension or relaxation may at any time 
while this Act remains in force be removed 
by the Central Government by notification 
in the official Gazette.” 


Substitution of 
new Schedule for 
the Schedule to Act 
VIII of 1938. 


25. For the Schedule 
to the said Act the fol¬ 
lowing shall be substi¬ 
tuted, namely:— 


“THE SCHEDULE. 

[ See section 14 (2). 3 

Principles to be followed in determining 
the Crop Basis of a Tea Estate. 

1. Where a tea estate has before the 1st 
day of April 1948, received an export quota 
under this Act, the crop basis of the estate 
for the financial year beginning on that date, 
or for any subsequent financial year shall 


be the highest crop basis assigned to tho 
estate under this Aot for any of the financial 
years beginning on the 1st day of April 1940, 
1941 or 1942 (herein referred to as the cardi¬ 
nal crop basis) increased by any admissible 
allowance of either of the following kinds, 
namely :— 

(a) An allowance for young areas, that is, 
areas planted with tea on or after the 1st 
day of January 1926, determined in the pres¬ 
cribed manner in accordance with the pres¬ 
cribed rules : 

Provided that any young areas in respect 
of which an allowance has been made in 
determining the cardinal crop basis shall be 
excluded. 

(b) An allowance for low producing areas 
determined in the prescribed manner : 

Provided that any low producing areas 
in respect of which an allowance has been 
made in determining the cardinal crop basis 
shall be excluded. 

2. Where the area of a tea estate for 
which a crop basis has been determined is 
reduced or increased by the transfer to or 
acquisition from another tea estate of land 
planted with tea, the crop basis of the estate 
shall be reduced or increased by an amount 
representing as nearly as possible the con¬ 
tribution made by the area transferred or 
aoquired to the crop basis of the estate of 
which it previously formed a part. 

3. Where a tea estate for which a crop 
basis has been determined subsequently be- 
comes two or more separate estates the crop 
basis of each such separate estate shall be 
determined so. as to represent as nearly as 
possible the contribution made by the area 
comprised in it to the total crop basis of 
the original estate.” 


Aot No. XIII of 1943. 

The Delhi Muslim Wakfs Act, 1943. 

[Reed. G. G.’s assent on 1st April 1943.1 
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An Act to provide for the better administration of Muslim 

Wakfs in the Province of Delhi. 


Whereas it is expedient to provide for 
the better administration of Muslim Wakfs 
in the Province of Delhi ; 

It is hereby enacted as follows : 

Notes. — The object of the Act is to ensure the 
proper administration of wakfs in strict accordance 
witw Muslim law and in consonance with the wishes 
of their founders. The method £>rovjg^-ip; the Act 
to ensure this end is the pstyblishmenVwifh'certain’ 
powers of a majlis-e-wakf,iQi&eritirq_pgB*^ qt, which 
is made payable hyjevying a contribution frotn wakf 
estates the scale T>r\vnHjV is 


CHAPTER I. 

Preliminary. 

Short title, extent 1. (1) This Aot may 
and commencement, be called the Delhi 

Muslim Wakfs Aot, 1943. 

(2) It extends to the whole of the Pro¬ 
vince of pelhi. 

' (3) Section 71 shall come into force a 

once. The rest of this Act shall come into 
force on such date, not being later than six 
•months from the date on which it is first 
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published in the official Gazette after having 
reoeived the assent of the Governor-General, 
as the Provincial Government may, by noti¬ 
fication, appoint. 

Dtfinitims. 2. In this Act, unless there 
is anything repugnant in the subject or 

context,— ... 

(a) ‘committee’ means a committee ap¬ 
pointed by the Majlis under section 20; 

(b) ‘District Judge’ includes a Subordi¬ 
nate Judge of the first class empowered by 
the District Judge to discharge any func¬ 
tion assigned to the District Judge under 

this Act; , , „ 

Notes. — The definition of “District Judge was 

added on the recommendation of the joint committee. 

“District Judce” has been defined as including a 
Subordinate 1 Judge .in order to lighten the burden 
that might be imposed on the District Judge> n he 
had to deal with all the applications for which the 

Act provides. 

(c) ‘Majlis’ means the Sunni Majlis-e- 
Awkaf, Delhi, or the Shia Majlis-e-Awkaf, 
Delhi, established under this Act ; 

(d) ‘member’ means a member of the 

(e) ‘mutawalli’ means any person by 
whatever designation known, appointed to 
administer any wakf either verbally or by 
or under any deed or instrument or m ac¬ 
cordance with the usage of such wakf or 
the District Judge or any other competent 
authority, and includes any person appointed 
by a mutawalli to perform the duties of a 
mutawalli and any committee or any person 
for the time being managing or adminis¬ 
tering any wakf property as such , 

(f) ‘Nazir’ means the person appointed 
to be the Nazir-e-Awkaf under this Act; 

(a) ‘person interested in a wakf means 
any person who is entitled to receive any 
pecuniary or other benefit from the wakf 
and includes — 

(i) any person who has a right to pray 
or to perform any religious rite in a mosqae, 
idgah, imambara, dargah, khankah, maq- 
bara, graveyard, or any other re igi 
institution connected with the wakf or to 
participate in any religious or charitable 

ministration under the wakf; , 

(ii) the wakif and any descendant of the 

wakif; and 

( Hi) the mutawalli; • , 

(h) ‘prescribed’ means prescribed by 

rules made by the Provincial Governmen 
under this Act; 

(i) 'qualified accountant’ means any 
person or class of persons declared by the 
Provincial Government, by notification in 


the official Gazette, to be qualified account¬ 
ants for the purposes of this Act; 

(j) ‘Sadr’ means the person appointed 
to be the Sadr of the Majlis under this Act; 

(lc) ‘ wakf * means the permanent dedica¬ 
tion of any property, movable or immov¬ 
able, for any purpose recognised by Muslim 
law as religious, pious or charitable and 

includes a wakf by user; and 

(l) ‘wakif’ means a person who makes such 
a dedication as is referred to in clause (k). 
3. This Act shall apply to all wakfs 


. . . . except the wakfs re- 

Applxcatxon of Act. {erred ^ - n and made 

lawful by the Mussalman Wakf Validating 
Act, 1913 (VI of 1913). 

i. The Religious Endowments Act, 1863 
J , vv 7 o,o (XX of 1863), the Cha- 

Ar A t YI V of 1920 ritable and Reli g i0U9 
Act XLII of 1923 Trusts Act, 1920 (xiv of 

and S. 92 of Act V 1920 ), the Mussalman 
of 1908 not to apply W akf Act, 1923 (XLII of 
to wakfs. 1923), and section 92 of 

the Code of Civil Procedure, 1908 (V of 1908), 
shall not apply to wakfs to which this Act 

applies. 

CHAPTER II. 

Constitution of the Majlis. 

5 . (1) As soon as possible after this Act 

comes into force there 

incorporation of the shall be established for 
Majlis. the Province of Delhi, a 

Majlis, to be called the Sunni Majlis-e-Awkaf, 
Delhi, and a Majlis to be called the Shia 
Majlis-e-Awkaf, Delhi, to discharge respec¬ 
tively in regard to Sunni wakfs and Shia 
wakfs in the Province of Delhi the functions 
assigned to the Majlis by this Act. 

(2) The Majlis shall be a body corporate 
by the name of the Sunni Majlis-e-Awkaf, 
Delhi, or Shia Majlis-e-Awkaf, Delhi, as the 
case may be, and shall have perpetual suc¬ 
cession and a common seal, with power to 
acquire and hold property, both movable 
and immovable, and to transfer any such 
property subject to the prescribed conditions 
and restrictions, and shall by the said name 
sue and be sued. 

6 . The sunni Majlis-e-Awkaf, Delhi, shall 
Strength bf the consist of fifteen mem- 
Majlis. bers and the Shia Majils- 

e-Awkaf, Delhi, shall consist of five mem¬ 
bers. / 

Composition of 7, (l) Of the mem- 
MajUs. v bers of the Sunni Majlis- 

e-Awkaf, Delhi,-rr 

(a) two shall be persons nominated by 

the PrQvipoiril Government ; 

*' '> > * 
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(b) two shall be persons elected by a joint 
electorate consisting of the Muslim mem¬ 
bers of the Delhi Municipal Committee, the 
New Delhi Municipal Committee, the Noti¬ 
fied Area Committees and the Delhi District 
Board ; 

(c) two shall be persons elected by the 
Muslim members of the Anglo. Arabic College 
and Schools Society and the Jamia Millia 
Association jointly: 

(d) one shall be a person elected by the mu. 
tawallis of wakfs registered under this Act ; 

(e) five shall be persons elected by the 
Muslim members of -the two Chambers of 
the Central Legislature jointly ; 

(f) three shall be persons co-opted by the 
members referred to in clauses (a) to (e). 

(2) Of the members of the Shia Majlis- 
e-Awkaf, Delhi,— 

(a) one shall be a person nominated by 
the Provincial Government; 

(b) two shall be persons elected by the 
members of the Anjuman-e-Shiatus-Safa, 
Delhi ; 

(c) one shall be a person elected by the 
members of the Anjuman-e-Isna-Ashariya, 
New Delhi; 

(d) one shall be a person elected by the 
members of the Anjuman Husaini, Delhi. 

/ i /JR? » m ?? 1 bers referred to in clauses 
ii l ° ' d anc * sub-section ( 1 ) 
0 haH be persons who are and have been for 
at least three years resident in the Province 

of Delhi at the time of nomination, election 
or co-option. 

(4) The member referred to in clause (d) 
of sub-section may , on the first constitu- 
tion of the Majlis, be nominated by the 
Provincial Government, but a person so 
nominated shall hold office only until he can 
fie replaced by a member elected as provided 
m that clause, and the member so elected 
shall hold office only for so‘long as the 
member replaced would have held office had 
ne not been replaced. 

r 0f fc , he members referred to in olause 
(/; of sub-section ( 1 ) one shall be an 
engineer, one shall be a lawyer of not less 

than ten years standing and one shall be an 
Alim. 

8 . (1) The Majlis shall elect as Sadr 

Appointment of of the Majlis one of the 

X fjsj to be 

(2) The term of office of a member of 
the Majlis shall, save as otherwise provided 
in this Act, be five years from the date of 
the publication of his name in the official 
Gazette under section 12 , and shall include 
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any further period which may elapse be¬ 
tween the expiration of the said five years 
and the date of the first meeting of the next 
succeeding Majlis at which a quorum is 
present. 

Disqualifications 9. A person shall not 
of members. be . eligible to be or to 

remain a member if such person_ 

(a) in the case of the Sunni Majlis-e- 
Awkaf, Delhi, is not a Sunni Muslim, and 
in the case of the Shia .Majlis-e-Awakaf, 
Delhi, is not a Shia Muslim ; 

(b) is less than twenty-five years of age; 

(c) is of unsound mind and stands so 
declared by a competent Court ; 

(d) has applied for being adjudged an 
insolvent or is an undischarged insolvent ; 

(e) has been convicted of any offence 
involving moral turpitude ; 

(f) has, on any previous occasion, been 
removed from office under any provision of 
this Act, or by order of a competent Court 
from any position of trust for mismanage¬ 
ment or corruption ; or 

(g) except in the case of a person to be 
elected by the mutawallis of wakfs registered 
under this Act, is a mutawalli of or holds 
any office of profit under, any wakf to which 
this Act applies. 

10. If any member is unable by reason 

Filling of casual of his death, resignation, 

vacancies. removal or otherwise to 

complete his full term of office, the vacancy 
so caused shall be filled by the nomination, 
election, or co-option, as the case may be, of 
another person and the person so appointed 
shall fill such vacancy for the unexpired 
portion of the term for which the member 
in whose place such person is nominated, 
elected or co-opted would otherwise have 
continued in offce. 

11. If any of the bodies referred to in 
Procedure on fail, clauses (b), (c), (d), ( e) 

ure of electorate to or (f) of sub-section (1) 
appoint member. 0r clauses (b)% (c) Qr 

Id) of sub-section (2) of section 7 fails, 
within such time as the Provincial Govern¬ 
ment considers reasonable, to make the ap. 
pointments referred to in those clauses, or, 
on the occurrence of any casual vacancy, to 
fill that vacancy as provided in section'io, 
the Provincial Government may nominate' 
persons as members of the Majlis to fill such 
vacancies. 

12. The name of the Sadr and of every 

Publication of member appointed under 
names of Sadr and section 7, 10 or 11 shall 
members. be pu blj g hed by the Pro¬ 

vincial Government in the official Gazette. 
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Removal of Sadr 13. The Provincial 
and members. Government may re¬ 

move from office— 

(i) the Sadr or any member, if the Sadr 
or such member— 

(cl) is or becomes subject to any of the 
disqualifications specified in section 9; 

(b) is convicted of any such offence or is 
subjected by a criminal court to any such 
order as implies moral turpitude which, in 
the opinion of the Provincial Government, 

unfits him to hold office ; 

(c) refuses to act or becomes incapable of 
acting or acts in a manner which the Pro¬ 
vincial Government considers, after hearing 
any explanation that he may offer, to be 
prejudicial to the interest of wakfs , 

(ii) any member who, without reason¬ 
able cause, fails during a continuous period 
of twelve months to attend any meeting of 
the Majlis. 

CHAPTER.III. 

Meetings of the Majlis and 
Procedure at Meetings. 

14. (1) The Majlis shall have an office at 
Ordinary meet - Delhi and shall meet 
ings of the Majlis. for the transaction of 

business at least once in every three months 
and as often as it is necessary to meet for 

the transaction of business. 

(2) Every meeting of the Majlis shall be 

convened by the Sadr or by the Nazir under 
the direction of the Sadr and at least four- 
teen days notice of the meeting shall be 

given to the members. 

(3) If there be no offioial business to be 

transacted at any quarterly meeting and if 
no notice of any business to be transacted at 
such meeting is received by the Sadr from 
any member at least ten days before the 
date appointed for the meeting, the Saar 
shall, instead of calling the meeting, notify 
the fact to each member at least one week 

•before the said date. 

18. A special meeting of the Majlis shall 
Special meetings, he called by the Sadr on 
the receipt of a requisition signed in the 
case of the Sunni Majlis-e-Awkaf, Delhi, by 
not less than seven, or in the case of the 
Shia Majlis-e-Awkaf, Delhi, by not less than 
two members and specifying the business to 
be transacted at such meeting. If the Sadr 
fails to issue notices convening a meeting 
before the expiry of seven days from receipt 
of the requisition, or fails to convene the 
meeting before the expiry of twenty-one 
days from receipt of the requisition, the 
meeting may be called by the members who 
signed the requisition. 


16. (l) Five members shall form the 
Quorum at meet- quorum for a meeting 

, ing. of the Sunni Majlis-e- 

Awkaf, Delhi, and three members shall form 
a quorum for a meeting of the Shia Majlis- 
e-Awkaf, Delhi. 

(2) If, at the time appointed for a meet¬ 
ing or within one hour thereafter, a quorum 
is not present, the meeting shall stand ad¬ 
journed. The Sadr shall fix a date for the 
adjourned meeting and fourteen days notice 
of such date shall be given to each member. 

17. The Sadr shall preside at every meet- 
Sadr to preside at ing of the Majlis and in 

meeting. his absence the members 

present shall elect one of their number to 
preside at the meeting. # 

18. (1) Every matter coming before the 
Decision to be by Majlis shall be decided 

majority of votes. by a majority of votes of 

the members present and voting in the 
meeting. 

(2) In the case of an equality of votes, 
the Sadr shall have a second or casting 
vote. 

19. (1) Minutes of proceedings of all 
Minutes of pro- meetings of the Majlis 

ceedings. shall be entered in a 

book to be kept for the purpose and shall 
be signed by the Sadr. 

(2) A copy of the minutes of the pro¬ 
ceedings of every meeting shall be forthwith 
forwarded by the Sadr to the Provincial 
Government or to such authority as the 
Provincial Government may direct. 

20. (1) The Majlis may appoint commit- 
Appointment of ‘003 to assist it in tho 

committees and exercise of the powers 
functions of such or the performance of 
committees. the duties conferred or 

imposed upon it by or under this Act, and 
may determine the functions and procedure 
of such committees. 

(2) Any person who is not a member of 
the Majlis may be appointed to be a member 
of any such committee : 

Provided that the number of such persons 
on any such committee shall not exceed one- 
third of the total number of members of the 
committee. 

CHAPTER IV. 

Nazir-e-Awkaf and other officers 

AND SERVANTS OF THE MAJLIS. 

Appointment of 21. The Majlis may 
Nazir, appoint a person to be 

Nftzir* 0 'Awk&f * 

Provided that the first Nazir, who shall 
hold office for four years only, but shall be 
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eligible for re-appointment, shall be appoint¬ 
ed by the Provincial Government. 

22. (l) No person shall be eligible for 

Qualification, sal- appointment as Nazir 

ary aiid allowances unless he is in the case 

° 1 ° Z1> ' of the Sunni Majlis-e- 

Awkaf a Sunni Muslim, and in the case of 
the Shia Majlis-e-Awkaf a Shia Muslim. 

(2) The salary, allowances and other con¬ 
ditions of service of the Nazir of the Sunni 
Majlis.e-Awkaf shall be such as may be 
fixed by the Majlis : 

Provided that the salary, allowances and 
other conditions of service of the first Nazir 
shall be such as may be fixed by the Pro¬ 
vincial Government. 

(3) The Nazir of the Shia Majlis-e-Awkaf 
shall be an unpaid officer. 

23. The Nazir and other officers and ser- 

Powers and duties vants of the Majlis shall 
of Nazir and other exercise such powers 

vants TS ^ S£r ‘ and P erform such duties 

as may, from time to 
time, be conferred or imposed on them bv 
the Majlis. 

24. (1) The Majlis may, from time to 

Appointment of time, determine the 

lints™ and Mr “ number * designations, 

grades and scales of sal¬ 
ary and other conditions of service of its 
officers and servants. 

(2) The power of appointing and pro¬ 
moting such officers and servants and of 
reducing them in rank or suspending or dis¬ 
missing them and of dispensing with their 
services shall vest in — 

(a) the Nazir, when the salary of the 
officer or servant is thirty rupees or less per 
mensem: 


(b) the Sadr, when the salary of the 
officer or servant is fifty or less but more 
than thirty rupees per mensem; and 

(c) the Majlis when the salary of the 
officer or servant exceeds fifty rupees : 

Provided that the Sadr shall not exercise 
any of his powers under this sub-section 
without first consulting the Nazir. 

(3) The Nazir may grant leave to any 
officer or servant except himself. 

(4) Any officer or servant considering 
himself aggrieved by any order passed by 
the Nazir or the Sadr under sub-section (2) 
or sub-secti m (3) may appeal to the Majlis 
and the Majlis may confirm, modify or set 
aside such order or pass such other order as 
it thinks fit. 


CHAPTER V. 

Powers and duties of the Majlis. 

25. (1) The general superintendence and 


General powers 
and duties of the 
Majlis. 

The Majlis shall do 


control of all wakfs in 
the Province shall be 
vested in the Majlis, 
all things reasonable and 


necessary to ensure that wakfs are properly 
supervised and administered and that the 
income thereof is duly appropriated to the 
objects and in accordance with the purpose 
for which such wakfs were founded or for 
which they exist. 

(2) All the powers and duties of the Com¬ 


mittee appointed under the agreement dated 
the 24th day of November 18G2, made with 
Government by the managers of the Jama 
Masjid, Delhi, and of the Committee appoint¬ 
ed under the agreement dated the 1st day of 
May, 1877, made with Government by the 
trustees of the Fatehpuri Masjid, Delhi, and 
all the powers and duties of the registered 
society known as the Anjuman Moiyyed-ul- 
Islam in respect of the masjids and idgahs 
under its supervision shall upon its estab¬ 
lishment vest in the Majlis, and the said 
Committees and Anjuman shall cease to 
exercise those powers and perform those 
duties. 


(3) Without prejudice to the generality 
of the provisions of sub-section (1), and 
subject to the other provisions of this Act, 
the powers and duties of the Majlis shall be—’ 

(a) to prepare and maintain in the pre¬ 
scribed manner a complete record containing 
full information relating to the origin, nature) 
extent, income (if any), objects and bene-’ 
ficiaries of the different classes of wakfs in 
the Province of Delhi; 

(b) to prepare and maintain a register 
containing true copies of all documents 
creating any wakf; 

(c) to prepare and settle its budget and 
to furnish a copy thereof to the Provincial 
Government or to such authority as the 
Provincial Government may direct; 

(d) to take measures for the recovery of 
lost property of any wakf to which this Act 
applies; 

( e) to cause inspection to be made of the 
property or the office of any wakf, and, for 
that purpose, to authorise the Nazir or ’any 
of its members, officers or servants to enter 
such property or office; 

(f) from time to time, to call for informa¬ 
tion, reports, budgets, returns and other 
documents from mutawallis; 

(q) to give directions for the proper ad¬ 
ministration of a wakf in accordance with 
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the law governing such wakf and the wishes 
of the wakif in so far as such wishes can be 
ascertained and are not repugnant to such 
law; 

(h) to direct the deposit of wakf money 
in the hands of a mutawalli in any bank ap¬ 
proved by the Provincial Government; 

(i) to sanction the conversion of any pro¬ 
perty of a wakf into property of a different 
nature, if the Majlis is satisfied that such 
conversion is for the advantage of the wakf; 

(j) subject to the general supervision of 
the Provincial Government to control and 
administer the Wakf Fund ; 

(lc) to keep true and regular accounts of 
its own receipts and disbursements and sub- 


(5) The Majlis may supersede any com¬ 
mittee or association referred to in sub¬ 
section (4) which in the opinion of the 
Majlis is not discharging its functions satis- 
factorily, and if it does so any decree or 
order of a Court or authority by which such 
committee or association was constituted 
shall cease to have effect, and the order of 
the Majlis shall be final and shall not be 


questioned in any Court. 

26. (1) When any object of a wakf has 

ceased to exist or has, 
JFfZZ. ct >» the opinion of the 
where object ceases Majlis, become impossi- 

. , • t t it 1*.__ 1 iL A 


impossible of achie¬ 
vement. 


Majlis may, of its own 
motion or on the appli¬ 


mit the same for audit; 

(l) to furnish to the Provincial Govern¬ 
ment or to such officer as the Provincial 
Government may appoint in this behalf any 
statement, report, return or other document 
and any information which the Provincial 
Government or, as the case may be, such 
officer may require to be furnished; 

(m) to institute, whenever it thinks fit, 
an enquiry relating to the administration of 

a wakf; . ... 

(n) to direct the mutawalli of a wakf to 

institute, in a court of law, within such time 
as may be fixed by the Majlis, any suit or 
proceeding which he is entitled to institute 
in accordance with the law for the time being 
in force in respect of the wakf and, on 
failure of the mutawalli to do so, to institute 
such suit or proceeding itself; 

(o) to defend, either on behalf of or in 
addition to the mutawalli, in any suit or 
proceeding instituted with respect to a wakf 
or any matter connected therewith, or, m 
cases where there is no mutawalli or the 
succession to the office of mutawalli is dis¬ 
puted, to defend any such suit or proceeding 

itself; and 

(p) to realise in the prescribed manner 
and subject to the prescribed conditions out 
of the income of any wakf the costs incurred 
by the Majlis in any suit or proceeding insti¬ 
tuted by it under clause (n) or in defending 
any suit or proceeding under clause (o) in 
respect of such wakf. 

(4) Save as provided in sub-section (2) t 
where the supervision of a wakf is vested m 
any committee or association appointed by 
the wakif or by a competent Court or autho¬ 
rity such committee or association shall 
continue to function under the general super¬ 
intendence and control of the Majlis unless 
superseded by the Majlis under sub-s. (5). 


cation of any Muslim, after issuing notice in 
the prescribed manner to the mutawalli of 
such wakf and to such other person as may 
appear to the Majlis to be interested therein 
and after making such enquiry as it thinks 
tit, determine the object (which shall be 
similar or as nearly similar as practicable to 
the object which has ceased to exist or become 
impossible of achievement) to which the 
funds, property or income of the wakf, or so 
much of such fund, property or income as 
was previously expended on or applied to the 
object which has ceased to exist or become 
impossible of achievement, shall be applied. 

(2) The applicant or the mutawalli of, or 
any other person interested in, such wakf 
may, within sixty days of any order passed 
under sub-section (1), make an application 
to the District Judge for varying, modifying, 
or setting aside such order; but, subject to 
the decision of the District Judge on any 
such application, the order of the Majlis 
shall be final and binding upon the applicant 
and every person interested in the wakf. 

27. (1) The Majlis may enter into such 
Power to contract contracts as it may con- 
and mode of execu- sider necessary or expe- 
tion of contracts. dient for carrying out 

any of the purposes of this Act. 

(2) Every contract made on behalf of the 
Majlis, the value or amount of which exceeds 
one hundred rupees, shall be in writing and 
shall be signed by the Nazir, and shall be 
countersigned by the Sadr and be sealed 
with the common seal of the Majlis. Con¬ 
tracts the value or amount of which is one 
hundred rupees or less shall be in writing 
and shall be signed by the Nazir. 

(3) If any contract is executed on behalf 
of the Majlis otherwise than in conformity 
with the provisions of sub-section (2) it 
shall be voidable at the option of the Majlis. 
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Power of Majlis 28. (1) The Majlis 
to settle schemes for may, of it3 own motion 
proper administra- or on an application 

1071 0 wa s ' made to it in this behalf 

by two or more persons interested in any 
wakf,— 

(a) settle a scheme for such wakf, after 
making such enquiry as it thinks fit and 
giving notice to the mutawaili of such wakf 
and to such other person as may appear to 
the Majlis to be interested therein. 

(b) in like manner and subject to the like 
conditions, modify any scheme settled under 
this section or under any other law or sub¬ 
stitute another scheme in its stead : 

Providedthat any scheme so settled, modi¬ 
fied or substituted shall be in accordance 
with the law governing the wakf and shall 
not be contrary to the wishes of the wakif so 
far as such wishes can be ascertained. 

(2) A scheme settled, modified or substi¬ 
tuted instead of another scheme under this 
section shall, unless otherwise ordered by the 
District Judge on an application, if any, 
made under sub-section (3), come into force 
on a day to be appointed by the Majlis, in 
this behalf and shall be published in the 
official Gazette. 

(3) The mutawaili of, or any other person 
interested in, such wakf may, within six 
months from the date of the publication in 
the official Gazette of the scheme so settled, 
modified or substituted instead of another 
scheme, as the case may be, make an appli. 
cation to the District Judge for varying, 
modifying or setting aside the scheme; but, 
subject to the result of such application, the 
order of the Majlis under sub-sections (1) 
and (2) shall be final and binding upon the 
mutawaili of the wakf and upon every other 
person interested in such wakf. 

(4) An order passfed by the District Judge 

on any application made under sub-section 
(3) shall be final. 

29. (1) Where a mutawaili refuses to 

Power of Majlis P a y or fails to pay any 
to make certain pay. land-revenue, cess, rent. 

Zakfs™ f ° f rafc€s or due to the 
., Crown or to a local autho- 

nty from a wakf, the Majlis may itself defray 
the charges from the Wakf Fund and may 
recover from the wakf property the amount 
so paid, and, if the refusal or failure of the 
mutawain was in the opinion of the Majlis 
wilful, may recover from the mutawaili 
damages at the rate of twelve and one half 
per cent, of the amount so paid: 

Provided that a mutawaili aggrieved by a 
decision of the Majlis to recover damages 
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under this sub-section may apply to the 
District Judge to have the order annulled, 
and the order of the District Judge shall be 
final. 

(2) The Majlis may pay out of the Wakf 
Fund land-revenue, cess, rent, rates or taxes 
due to the Crown or to a local authority 
from a wakf if the funds of the wakf are 
insufficient to defray such charges. 

(3) The procedure provided in sub-sec¬ 
tion (4) of section 66 shall apply to the 
recovery by the Majlis of any sums which 
the Majlis is empowered by sub-section (1) 
to recover from a wakf or a mutawaili. 

30. The Majlis may, with the previous 

Power of Majlis sanction of the Provin¬ 
ce) borrow money. ciaI Government, borrow 

money for the purpose of giving effect to the 
provisions of this Act of such amount and 
on such conditions as the Provincial Govern¬ 
ment may determine. 

Notes. — Sections 29 and 30 which are added on 
the recommendations of the Joint Committee give the 
Majlis two specific powers for its proper functioning. 

31. (1) The Sunni Majlis-e-Awkaf for 

Majlis to keep Sunni wakfs and the 

Z renters. Shia Majlis-e-Awkaf for 

bhia wakfs shall prepare and maintain in 
such form as it thinks fit a register of all 
wakfs in the Province. ' 

. (%) Entries in the register may be made 
by the Majlis of its own motion or on appli¬ 
cation made by any Muslim after such 
enquiry as the Majlis thinks fit. 

(3) Any Muslim may, on payment of 
such fee as may be fixed by the Majlis, 
inspect the register and obtain a copy of any 
extract thereof. 


oz. any necessity arises for immediate 
Exercise by Sadr action by the Majlis, and 
of powers of Majlis. a me0 ting of the Majlis 
cannot be arranged in time to take such 
action, the Sadr may exercise any power 
that could be exercised by the Majlis, but 
the Sadr shall report in writing any action 
taken by him under this section to the 
Majlis at its next meeting together with his 
reasons for taking such action. 


CHAPTER VI. 

Judicial Proceedings. 

to make applications . * any of the fol- 
to the District Judge lowing cases namely :— 
in certain cases. 

(a.) where any question arises as to whe¬ 
ther any property is or is not property 
belonging to a wakf, 

(b) where a charge exists on any property 
for the performance of any religious, pious 
or charitable act recognised as suoh by 
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Muslim Law and there is failure to perform 
suoh act, 

(c) where any question arises as to whe¬ 
ther a wakf is created primarily for Shias 
or for Sunnis, the Majlis may apply to the 
District Judge for an order— 

(i) determining, in the case referred to 
in clause (a), whether the property does or 
does not belong to a wakf, and, if it belongs 
to a wakf, the wakf to which it belongs ; 

(ii) directing, in the case referred to in 
clause (b), the person in possession of the 
property to perform such act or in default 
to pay to the Majlis the amount necessary 
for the performance by the Majlis, or any 
person appointed by the Majlis in this be¬ 
half, of the act for the performance of which 
the charge was created ; 

(iii) determining, in the case referred to 
in clause (c), whether the wakf is created 
primarily for Shias or for Sunnis. 

34. (1) When an application is made 

, under clause (a) of sec- 

Procedure athear - .. n; H trict 

ing of applications s3 / ™ UiSBrict 

for determining Judge shall cause a spe- 

whetlier any pro- cial notice of the appli- 

perty is wakf pro- cafc i on to be served on 

perty ' the person in possession 

of the property and a general notice thereof 
to be published in the prescribed manner 
calling upon such person and all other per¬ 
sons having any claim to the property to 
file their respective claims before him within 
six. months from the publication of the said 
general notice. 

(2) If, within the period specified in sub¬ 
section (1 ),— 

(a) no claim is filed by any of the per¬ 
sons referred to in the said sub-section, the 
District Judge shall make an order declar¬ 
ing that such property is wakf property and 
determining the wakf to which it belongs ; 

(b) any claim is filed by any such person, 
the District Judge shall proceed to deter¬ 
mine whether the property is wakf property 
and, if it is, the wakf to which it belongs. 

(3) If the District Judge makes an order 
under clause (a) of sub-section (2) or deter¬ 
mines under clause (b) of the said sub-sec¬ 
tion that the property belongs to any wakf, 
he shall make a further order directing the 
person in possession of the property to de¬ 
liver possession thereof within a period to 
be specified in the order to the mutawalli of 
the wakf concerned. 

(4) Notwithstanding anything to the 
contrary contained in this Act or in the 
Indian Limitation Act, 1908 (IX of 1908), or 
in any other* law, every proceeding under 


this section shall, for the purposes of tho 
said Indian Limitation Act, be deemed to be 
a suit instituted on the date on which tho 
application referred to in sub-section (1) is 
made to the District Judge. 

(5) In disposing of any application under 
this seotion to which clause (b) of sub¬ 
section (2) applies, the District Judge shall 
follow as nearly as possible the procedure 
applicable to the trial of suits. 

35. Where the mutawalli of a wakf 

wilfully fails to dis- 

comytl vZawahi charge of the dutie3 
to discharge obliga- imposed upon him under 
fions or for appoint- the wakf, the Majlis or, 
ment of receiver. with the previous sanc¬ 
tion of the Majlis or the Provincial Govern¬ 
ment, any person interested in the wakf 
may make an application to the District 
Judge for an order— 

(a) directing the mutawalli to discharge 
such obligation within a time to be specified 
in the order ; or 

(b) appointing the Nazir as receiver of 
the funds and property of the wakf if the 
mutawalli fails to carry out such direction 
within the time so specified. 

Power of District 36t ( 2 ) Where it is 

wthwallialdmato alleged that the muta. 
other orders . walli of a wakf— 

(i) acts in a manner prejudicial to the 

interest of the wakf, or 

(ii) persistently defaults in the payment 
of any amount payable under any law for 
the time being in force in respect of the 
property or income of the wakf or any other 
statutory charge on such property or in¬ 
come, or 

(Hi) persistently defaults in the payment 
of any sum payable to any benefioiary under 
the wakf or in discharging any other duty 
imposed upon him under the wakf, or 

(iv) is guilty of breach of trust, 
the Majlis or, with the previous sanction of 
the Majlis or of the Provincial Government, 
any person interested in a wakf may insti¬ 
tute a suit before the District Judge to 

obtain a decree— 

(a) removing the mutawalli; 

(b) appointing a new mutawalli; 

(c) vesting any property in a mutawalli; 

(d) directing accounts and enquiries; or 

(e) granting such further or other relief 
as the nature of the case may require. 

(2) The Majlis or, with the previous 
sanction of the Majlis or of the Provincial 
Government, any person interested in the 
wakf may make an application to the District 
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Judge for an order removing the mutawalli 
of any wakf, if such mutawalli— 

(a) is convicted of any such offence or is 
subjected by a criminal Court to any such 
order as implies moral turpitude which in 
the opinion of the District Judge unfits him 
to hold office; 

(b) refuses to act or becomes incapable 
of acting ; 

(c) applies for being adjudged or is ad¬ 
judged an insolvent; 

(d) fails without reasonable cause, the 
burden of proving which shall be upon him, 
to comply with any direction given under 
clause (h) or clause (n) of sub-section (3) 
of section 25, or with the provisions of sub¬ 
section (1) of section 43 or of sub-section (1) 
of section 44 ; or 

(e) persistently and wilfully fails without 
reasonable cause to comply with the provi¬ 
sions of section 45 or to furnish any state¬ 
ment, annual account, estimate, explanation 
or other document or information relating 
to the wakf of which he is the mutawalli 
which he is required or called upon to 

furnish under any provision of this Act. 

Notes. —Sub-section (1) of S. 36 reproduces the 
effect of S. 92 of the Code of Civil Procedure and 
provides that action must take the form of a suit. 


37. (1) In every suit or proceeding in 

Notice of certain res P ect ' of an / wakf or 
suits to be given to property belonging to 

the Majlis and ad - a wakf the Court shall 
dition of Majlis as i g3ue a notice of the 
party t ereto. institution thereof to the 


Majlis. 

(2) The Majlis may apply to the Court 
in which the suit or proceeding referred to 
in sub-section (1) is pending, to be added,, 
and shall thereupon be added, as a party 
thereto, and shall be entitled to conduct such 
suit or proceeding, if instituted by the muta¬ 
walli, or to defend such suit or proceeding, 
if instituted by any other person against the 
mutawalli. 


(3) If the notice required by sub-section 

(1) to be issued to the Majlis in respect of 
any suit or proceeding is not issued, the 
decree or order passed in such suit or pro¬ 
ceeding shall be voidable at the option of the 
Majlis. 


38. (1) In the course of a proceeding 

Proceedings in under the Land Acquisi- 
case of a wakf pro - tion Act, 1894 (l of 1894), 
perty under the the Collector, before 
j 4 / making an award in res- 

c ’ * pect of a wakf property 

shall issue a notice to the Majlis and shall 
stay further proceedings to enable it to plead 


as a party to the proceeding at any time 
within three months from the date of the 
receipt of the notice. 

(2) Where the Majlis has reason to believe 
that any property under acquisition is a wakf 
property it may at any time before the 
award is made appear and plead as party 
to the proceedings. 

(3) When the Majlis has appeared under 
the provisions of sub-section (2) no order 
shall be passed under section 31, or section 32 
of the Land Acquisition Act, 1894 (i of 1894), 
without giving opportunity to the Majlis to 
be heard. 

(4) Any order passed under section 31 or 
section 32 of the Land Acquisition Act, 1894 
(I of 1894), without giving opportunity to 
the Majlis to be heard, shall be voidable at 
the option of the Majlis. 

39. (1) Before any wakf property is noti- 

Nolice of sales to for sale in execution 

be given to the of a decree, or for the 

recovery of any revenue, 
cess, rate or tax due to the Crown or to a 
local authority, notice shall be given to the 
Majlis by the Court or Collector or other 
person under whose order the sale is notified. 


(2) If the notice required by sub-section 
(1) to be issued to the Majlis in respect of 
any sale is not issued the sale shall be void¬ 
able at the option of the Majlis. 

40. Where there is no mutawalli of a 

Power of Majlis wakf 0r the mutawalli 
to institute suits on of a wakf refuses or neg- 

jailure of muta- lects to act in the mat- 
tvalh to do so. ter wifchin a reasona bie 


time, the Majlis may in its own name insti¬ 
tute a suit or proceeding in Court against 
a stranger to the wakf or any other person 
for the recovery of any wakf property wrong¬ 
fully possessed, alienated or leased, or to 
have any wakf property discharged of an 
encumbrance or obligation wrongfully ere- * 
ated or to recover any money belonging to a 
wakf. 


41. No arrangement, compromise or ad- 
Approval of Maj- justment in any suit or 

lis required to coin - proceeding in respect of 
promise, etc. any w a kf or property 

belonging to a wakf shall be recorded under 
the provisions of Rule 3 of Order xxm of the 
Code of Civil Procedure, 1908 (v of 1908), 
without the approval of the Majlis. 

CHAPTER VII. 

MUTAWAIjIiIS and their duties. 

42. Every mutawalli shall carry out all 

Mutawalli to car- directions whioh may. 
ry out orders of the from time to time, be 
Majlis. issued to him by the 
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Majlis under any of the provisions of this 

Act. tl 

43. (1) (a) Within six months from the 

Registration of date of the publication 
tvalefs. of the notification esta¬ 

blishing the first Majlis the mutawalli of 
every wakf existing on the said date shall 
furnish to the Majlis a statement in the 
prescribed form containing the prescribed 
particulars in respect of the wakf of which 
he is the mutawalli. 

(b) In the case of a wakf created after the 
date of the publication of the said notifica¬ 
tion, such statement shall be furnished to 
the Majlis by the mutawalli of such wakf 
within six months from the date on whic 
the wakf is created. 

( 2) Every such statement shall be verified 
by the mutawalli in the manner laid down 
in the Code of Civil Procedure, 1908 (v of 
1903), for the verification of pleadings, and 
shall be accompanied by a true copy of the 
deed or instrument creating the wakf or, 
where there is no such deed or instrument, 
by a statement in the prescribed form set¬ 
ting forth the objects of the wakf and verified 
in like manner. 

44. (1) The mutawalli of every wakf 
- i x shall before the fifteenth 
J ill of day ot January in each 
such budgets to the year, prepare a budget 
Majlis. 0 f the estimated income 

and expenditure of such wakf for the next 
succeeding financial year and shall forthwit 

send a copy thereof to the Majlis. 

(2) The Majlis may, within six weeks 
from the date on which it receives sue 
copy, alter or modify the budget in sue 
manner and to such extent as it thinks n • 
Provided that nothing in this sub-section 
shall be deemed to authorise the Majlis to 
alter or modify the budget unless it is incon¬ 
sistent with the wishes of the wakif, so far 
as such wishes can be ascertained. 

(3) If the Majlis alters or modifies any 
budget under sub-section (2), it shall for - 
with send a copy of the budget as so a ere 
or modified tp the mutawalli of the wakf 
concerned, and the budget as so altered oi 
modified shall be deemed to be the budget ot 

the wakf. 

(4) If the Majlis neglects or omits for two 
weeks after the expiration of the period 
mentioned in sub-section (2) to sen 
mutawalli of the wakf concerned a copy ot 
the budget altered or modified as aforesaid, 
the Majlis shall be deemed to have approved 
the budget without any alteration or mom- 
fication. 


(5) If the mutawalli fails to prepare and 
send a copy of the budget as required by 
sub-section (1) the Majlis shall prepare a 
budget for the wakf concerned and such 
budget shall be deemed to be the budget of 
that wakf for the year in question. 

45. The mutawalli of every wakf shall 
Dunes of mu,a- offer every reasonable 

wallis to give assis - facility for the mspec- 
tancc in inquiries, tion of the documents 
etc. and the property of such 

wakf and shall render every assistance in 
enquiries, when called upon to do so by the 
Majlis, any committee, the Sadr, the Nazir, 
or any other person or officer appointed by 
the Majlis to make such inquiries. 

46. (1) When the District Judge makes 

any order appointing a 
jlfu/awaHiorot/^r nQW mutawa Hj under 

£Son of wakf pro- clause (b) of sub-section 
perty, etc., in certain (l)ot section 36 or vest- 
cases as ordered by j n g an y property in a 
the Majlis. mutawalli under clause 

(c) of the said sub-section the Majlis shall 
order the mutawalli removed from office 
or any person who may be in possession of 
any property or document belonging to the 
wakf concerned or in possession of any pro¬ 
perty to which the order under the said 
clause (c) relates to deliver, within such 
time as may be fixed by the Majlis, such 
property or document to the new mutawalli 
or to the mutawalli in whose favour the 
order under the said clause (c) has been 
made, and thereupon the mutawalli who has 
been so removed from office or the other 
person so ordered shall be bound to deliver 
such property or document as directed by 

the Majlis. , , 

(2) If any person ordered under sub-sec¬ 
tion (1) to deliver any property or docu¬ 
ment of a wakf fails to do so within the 
time fixed by the Majlis, the Majlis may 
make an application to the District Judge 
for the recovery of such property or docu- 

meDt ' CHAPTER VIII. 

[Audit and recovery of 

IRREGULAR EXPENSES. 

47 (1) The accounts of the Majlis shall 

Appointment of be audited and examined 
auditor and audit of every year by such audi- 
accounts of the tor, as may from time 
Majlis. to time be appointed by 

the Provincial Government. 

(2) For the purposes of any such audit 
and examination of accounts the auditor 
may, by a demand in writing, require from 
the Majlis or any member or servant of the 
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Majlis the production before him of any 
document and papers which he deems neces¬ 
sary, and may require any person holding or 
accountable for any such books, deeds, 
vouchers, documents or papers to appear 
before him at any such audit and examina¬ 
tion, and to answer all questions which may 
be put to him with respect to the same or to 
prepare and submit any further statement 
which such auditor may consider necessary # 


48. (1) Within thirty days after the audit 


Submission of 
auditor's report to 
the Majlis and the 


and examination have 
been completed the 
auditor shall submit a 


Provincial Govern¬ 
ment. 


report to the Majlis upon 
each account audited 


and examined, and shall forward copies of 
his reports to the Provincial Government 
and to the Majlis. 

(2) The report of the auditor shall among 
other matters specify all items of expendi¬ 
ture which in hie opinion are illegal, irregu¬ 
lar or improper, all cases of failure to recover 
money or property due to the Majlis, all in¬ 
stances of loss or wasteful expenditure of 
money or property due to negligence or mis¬ 
conduct and all instances in which any 
money or property has been devoted to any 
purpose not authorised by this Act. 

(3) The Majlis shall cause the report and 
abstracts of each account to be published in 
at least one English and one Urdu news¬ 
paper printed and published in the Province 
of Delhi. 


49. The Majlis in general meeting shall 
Majlis to consider consider the reports of 

auditor's report. the au ditor and satisfy 
itself that no expenditure shown therein has 
been incurred otherwise than in accordance 
with the provisions of this Act and shall 
pass such orders as are in its opinion neces¬ 
sary and proper to rectify any illegal, un¬ 
authorised or improper expenditure, and may 
pass such further orders upon the reports as 
it deems proper. 

50. (1) The expenses incurred in the 
Payment of ex- audit and examination 

P enses - of the accounts of the 

Majlis shall be paid out of the Wakf Fund. 

(2) If payment of the expenses referred 
to in sub-section (1) is not made within 
three months from the date of the submis¬ 
sion of a report as described in section 48 , 
the Provincial Government may, on appli¬ 
cation to it being made within six months 
from such date by the auditor, recover the 
amount due as if it were an arrear of land- 
revenue. 


51. (1) The accounts of every wakf shall 

Audit of accounts be audited and examined 
of wakfs. annually by a qualified 

accountant appointed as auditor by the 
Majlis. 

(2) The auditor may, by written notice, 
require the production before him of any 
document or the attendance before him of 
any person responsible for the preparation 
of the accounts, to enable the auditor to ob¬ 
tain such information as he may consider 
necessary for the proper conduct of audit. 

(3) After completing the audit, the auditor 
shall submit a report to the Majlis. 

Provided that the auditor may submit an 
interim report at any time he thinks fit. 

(4) The report of the auditor shall include 
a statement of — 

(a) any payment which appears to him to 
be contrary to law ; 

(b) the amount of any deficiency or loss 
which appears to have been incurred by the 

negligence or misconduct of the mutawalli; 
and 

(c) the amount of any sum which ought 
to have been but is not brought into account 
by the mutawalli. 

(5) After considering such report, the 
Majlis may — 

(a) order that any payment referred to in 
clause (a) of sub-section (4) shall be allowed 
or that no further action shall be taken as 
regards any amount referred to in clause 
(b) or (c) of the said sub-section, or 

(b) serve a notice on the mutawalli con¬ 
cerned requiring him to show cause within 
one month from the date of the service of 
such notice why such payment should not be 
surcharged or such amount should not be 
charged against him. 

(6) After considering such cause as may 
be shown by the mutawalli and affording 
him a reasonable opportunity of being heard, 
the Majlis may surcharge such payment or 
charge the amount of any loss or deficiency 
against him and shall, in every case, certify 
the amount due from him. * 

(7) The cost of the audit of the accounts 
of a wakf shall be paid from the Wakf Fund. 


52. (1) Every amount certified under sub- 
Certified amount section (6) of section 51 


recoverable as arrear as due from any muta- 
of land-revenue. waUi ghaU _ a not paid 

within sixty days next after the date of the 


certification thereof, be recoverable in the 


manner provided in sub. section (4) of sec¬ 
tion 56. 
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(2) The Majlis shall pay all certified 
amounts received or recovered by it to the 
mutawalli of the wakf concerned. 

63. (1) A mutawalli aggrieved by any 

Appeal against order of surcharge or 
order of surcharge charge made against him 
or charge. under sub-section (6) of 

section 51 may, within thirty days of such 
order, appeal to the prescribed authority 
which may, after making such enquiry as 
it considers proper, pass such order as it 
thinks fit. 

(2) Notwithstanding anything to the con¬ 
trary contained in sub-section (1) of sec¬ 
tion 52, pending the disposal of such appeal, 
all proceedings on the certificate shall be 


as to audit in the 
case of the Shia 
Majlis and Shia 
wakfs. 


stayed. 

54. The provisions of this Chapter shall 
o -t - not apply to the Shia 

Special provisions MajU * e . Awkaf or to 

Shia wakfs, but the 
Provincial Government 
may at any time order 
the accounts of the Shia Majlis-e-Awkaf to 
he audited and the expenses incurred in such 
audit shall be payable in such manner as the 
Provincial Government may direct, and the 
Shia Majlis-e-Awkaf shall have the accounts 
of every Shia wakf examined annually by 
two persons appointed for the purpose by 

the Majlis. _ 

CHAPTER IX. 

The Wakf Fund. 

88. (1) There shall he formed a fund to be 
Creation of Wakf called the Wakf Fund; 
Fund. and there shall be placed 

to the credit thereof — 

(a) all sums received by the Majlis as 

donations and grants; 

(b) all sums received as fee under sec¬ 


tion 66; . . 

(c) all receipts in respect of fees for inspec¬ 
tion and supplying copies of any documents; 

(d) all sums received or recovered by the 
Majlis as costs awarded to the Majlis in any 

suit or proceeding; and 

(e) all sums received or recovered by the 
Majlis on any other account except certified 
sums received or recovered by it under sec- 

tion 62 . . 

(2) The Wakf Fund shall be vested in the 
Majlis and the balance standing to the credit 
of the Fund shall be kept in such custody as 
the Provincial Government may, from time 

to time, direct. , 

66. (1) For the purpose of defraying the 
Fee payable by expenses immr'ed or to 
wakfs to the Wakf be incurred in the ad- 
Fund. ministration of this Act, 


the mutawalli of every wakf other than a 
wakf referred to in section 8 of the Mussal- 
man Wakf Validating Aot, 1913 (vi of 1913), 
or a wakf the annual income of which is less 
than five hundred rupees shall in each finan¬ 
cial year pay to the Majlis such fee, not 
exceeding six and a quarter per centum of 
its net income in the last preceding financial 
year, as the Majlis may, from time to time, 
with the previous sanction of the Provincial 
Government determine. 

Explanation. — In this sub-section the 
expression “net income” means the total in¬ 
come realized by the mutawalli from all 
sources after deducting any amount payable 
as revenue, rent, taxes, local or other cesses 
and collection charges not exceeding three 
per cent, of the amount collected, but does 
not include offerings intended explicitly for 
the mutawalli personally. 

(2) (a) The fee referred to in sub-section 
(1) shall be assessed by the prescribed autho¬ 
rity in the prescribed manner. 

(b) A mutawalli, aggrieved by an order of 
assessment made by the prescribed authority 
under clause (a), may, within one month of 
the date of the receipt of the said order, 
appeal to such authority as may be prescrib¬ 
ed, and such authority may, by order, set 
aside or vary such assessment and such order 
shall be final. 

(3) Such fee shall be payable in the pre¬ 
scribed manner in four equal instalments on 
such dates as may, from time to time, be 
fixed by the Majlis. 

(4) It any instalment of suoh fee is not 
paid on or before the date fixed by the Majlis 
under sub-section (3) for the payment of 
such instalment, the Majlis may forward 
to the Collector a statement specifying the 
amount due, and the Collector on receipt of 
such statement shalljproceed to recover from 
the person responsible for paying the same 
the amount specified in the statement as if 
it were an arrear of land-revenue. 

(5) The Majlis may reduce any portion of 
the fee payable by the mutawalli of any 
w&kf • 

Objects to which 87. The Wakf Fund 
Wakf Fund may be shall be applicable to the 
applied. following objects, and in 

the following order — 

(a) to the repayment of debts incurred by 
the Majlis for the purposes of this Act; 

(b) to the payment of the salaries and 
allowances of the Nazir and of the estab¬ 
lishments employed by the Majlis for the 
purposes of this Act; 
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(c) to the expenses incurred in the assess¬ 
ment and recovery of the fee mentioned in 
section 56; 

(d) to the payment of the cost of audit of 
the Wakf Fund and of the cost of audit of 
the accounts of any wakf made under sec¬ 
tion 51; 

(e) to the expenses of any suit or proceed¬ 
ing to which the Majlis is a party; 

(f) to any object which may be declared 
by the Majlis at a meeting specially conven¬ 
ed for the purpose, by a resolution in favour 
of which not less than two-thirds of the 
members present at such meeting shall have 
voted, to be an object to which the Wakf 
Fund may be applicable in consonance with 
the Muhammadan Law : 

(g) to payments for the maintenance or 
repair of wakfs whose income is insufficient 
for the purpose ; 

(h) to payments of arrears of land-revenue, 
cess, rent, rates or taxes due to the Crown 
or a local authority from a wakf, where the 
mutawalli refuses or fails to pay ; and 

(i) to the payment of any other expense 
incurred by the Majlis in carrying out the 
provisions of this Act. 

CHAPTER X. 

Miscellaneous. 

58. (1) Except as provided in sub-sec- 
Bar to transfer of tion (2), no transfer 

immovable property made after the com- 
°f wakf. mencement of thia Act 

by a mutawalli of any immovable property 
of a wakf by way of sale, mortgage, gift or 
exchange, or by way of lease for a term 
exceeding three years shall be valid unless 
made with the previous sanction of the 
Majlis. 

(2) Where any such transfer is made 
under an express power conferred by the 
wakf deed the previous sanction of the 
Majlis shall not be necessary, but a notice 
of the proposed transfer in such form and 
containing suoh particulars as may be pres¬ 
cribed shall be sent by the mutawalli to the 
Majlis one month before the transfer is made. 

Notes. — This section is based on the terms of 
S. 53 of the Bengal Wakf Act, XIII of 1934. 

59. The mutawalli of a wakf may apply 

Power of muta- by petition to the Majlis 

imM* to apply to f or the opinion, advice 
Uajhi for direction. or direotion o{ the MajUa 

on any question affecting the management 
or administration of the property of such 
wakf and the Majlis shall give its opinion, 
advice or direction, as the case may be, 
thereon. 


60. Every order passed by the District 

Orders of District Judge under fchis Act 
Judge to have the shall have the force of a 
force of and be ap- decree and shall, unless 
pealabte as decrees. otherwi3e provided in 

this Act, be appealable to the High Court. 

61. The Sadr, the Nazir and every audi- 

Sadr, etc., to be tor appointed under sec- 

public servants. tion 47 or 51 shall be 

deemed to be a public servant within the 
meaning of section 21 of the Indian Penal 
Code (XLV of 18G0). 

62. The Majlis may, if it is satisfied that 

Power to extend there is sufficient reason 

for so doing, from time 
to time extend the time within which any 
act or thing is required or ordered to be 
done under any of the provisions of this Act. 

63. (1) The Majlis may grant copies of 

Power to grant its proceedings and re- 

copies ajid certify cords and any other 
such copies. document in its posses¬ 

sion on payment of such fees and subject to 
such condition as may, from time to time, 
be determined by the Majlis. 

(2) Such copies may be certified in the 
manner provided in section 76 of the Indian 
Evidence Act, 1872 (i of 1872). 

64. (1) No act of the Majlis or of a com- 

Presumption and mittee shall be deemed 

savings. to be invalid by reason 

of the existence of a vacancy in the Majlis 
or such committee. 

(2) Accidental omission to serve notice of 
a meeting of the Majlis or of a committee 
on any member of the Majlis or such com¬ 
mittee, as the case may be, shall not affect 
the validity of any such meeting. 

(3) No act, order or direction of the 
Majlis shall be deemed to be invalid by 
reason of any irregularity in the constitu¬ 
tion of the Majlis and no order or decision 
or direction of the Majlis or of the Sadr 
shall be reversed or substantially varied, 
nor shall any proceeding heard by the Majlis 
or by the Sadr be remanded, by the District 
Judge before whom, or any Court in which, 
an application is made, a suit instituted or 
an appeal preferred to reverse or vary such 
order, decision or direction, on account of 
any mis-joinder or non-joinder of parties or 
causes of action, or any error, defect or 
irregularity in the proceedings before the 
Majlis or the Sadr not affecting the merits 
of the case or the jurisdiction of the Majlis 
or the Sadr. 
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68 . Save as otherwise provided in this 
° , Act. no suit shall be 

Bar of suxts. brought in any Civil 

Court to set aside or modify any order made 
under this Aot, and no suit shall he against 
the Majlis, the Sadr or any other member 
or the Nazir for anything m good faith done 
or purporting to be done under this Act. 

66. No suit shall be brought against the 

Majlis or the Sadr or 
No action to be anv other member or the 
brought against the 0 f t b e 

Majlis or the Sadr, JNazir ur j 
etc., until after offioers or servants of 
notice of cause of the Majlis or any per- 
action. son acting under their 

direction or under the direction of any of 
them for anything done or purportmg to be 
done under this Act, until the expaatmn of 

two months next after notice in writing has 

been delivered or left at the o® b 

Mailis and also (if the suit is intended to be 
brought against the Sadr or any other 
TTiember or the Nazir or any of the officers 

or the servants of the Majlis or any ^the 
acting under their direction or under the 

direction of any of them) at the place o 
abode of the person against whom 8u°h suit 
ig intended to be brought, stating the eau 
of action and the name and place of abode 
of the person who intends to bring the suit 

67 . Notwithstanding 

JSEfflTjJr 1870 (VII of 1870), or any 

other Act, in its application to the ^mc 

of Delhi, the fee payable on any a PP^ atl 
filed before the District Judge under this 

Act shall be such as may be prescribed. 

68. The provisions of this Act shal ave 
* t. effect notwithstanding 

anything contained in 

standing any other any other law or any- 

law. thing having the force 

of law; and anything in any such law or 
anv thine having the force of law, which is 

inconsistent with any of the provisions of 

this Act, shall, to the extent of such incon¬ 
sistency, be deemed to be of no e 

69. (1) The Provincial Government may, 
Power of the Pro- after previous pubhca- 
vincial Government tion, make rules not m- 
to make rules. consistent with this Act, 

for carrying out the purposes of this Act. 

(2) L particular and without prejudice 
to the generality of the foregoing p » 
the Provincial Government may make rules 
with respect to all or any of the following 

^a/thTconditions and restrictions subject 


to which the Majlis may transfer any pro¬ 
perty under sub-seotion (2) of section 6; 

(b) the manner in which members shall 
be eleoted under clauses (b) t (c), (d) and (c) 
of sub-seotion (1) and clauses (b), (c) and 
(d) of sub-seotion (2) of section 7 and under 

section 10; , . , ,. ■, 

(c) the manner in which the record re¬ 
ferred to in clause (a) of sub-section (3) of 
section 25 shall be prepared and maintained, 

(d) the manner in which and the condi- 
tions subject to which the Majlis may realise 
the costs referred to in clause (p) of sub¬ 
section (3) of section 25 ; 

(e) the manner in which notices under 
sub-section (1) of section 26 shall be issued; 

(f) the manner in which general notices 
under sub-seotion (1) of section 84 shall be 

PU roJ ' form of the statements referred 
to in sub-sections (1) and (2) of section 48 
and the particulars to be contained in the 
statement referred to in the said sub-seo. 

tion (1 ); . 

(h) the authority to whom a mutawaUi 
may appeal under sub-section (1) of sec- 

tl0 ?i Hhe manner in which fees under sec¬ 
tion 56 shall be assessed and pari, 1 the iiutho- 
ritv by whom such assessment shall be 
made and the authority to whom appeal 

from orders of assessment shall lie ; 

(j) the form of and the particulars to be 

contained in the notice referred to in sub¬ 
section (2) of section 58 ; and 

(k) the fee payable on any application or 

other document under section 67. 

70. (1) The Majlis may make bye-laws 
Power of the not inconsistent with 
Majlis to make bye - this Act or the rules 
laws. made thereunder for any 

matter necessary for carrying into effect the 

objects of this Act. . 

(2) In particular and without prejudice 

to the generality of the foregoing power the 

Majlis may make bye-laws with respect to— 

(a) the preservation of order and the 
conduct of proceedings at meetings of the 

Majlis; , 

(b) the functions and procedure of com¬ 
mittees; . 

(c) the fee to be levied on applications 

under this Act before it or any of its com¬ 
mittees or before the Sadr or the Nazir or 
any of the officers or servants of the Majlis 
and on applications for copies of P rocee _~‘ 
ings or other records of the Majlis and the 
form of and manner of making such applica- 

tions; 
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(d) the fee to be paid for inspecting the 
register of wakfs; 

(e) the form of the register of wakfs to 
be prepared and maintained by the Majlis; 

(f) the books and accounts to be kept in 
the office of wakfs; 

(g) the accounts, reports and returns to 
be submitted by trustees of wakfs; 

(h) the manner in which the accounts of 
wakfs shall be audited and published, the 
time and place of such audit, the forms and 
contents of the auditor’s reports and the 
scale of remuneration to be paid to auditors; 

(i) the custody and investment of the 
fund of any wakf; 

(j) the number, designation, grades, sala¬ 
ries, allowances and other conditions of ser¬ 
vice, including the powers and duties, of the 
officers and servants of the Majlis ; 

(k) the allocation of duties to the Sadr 
and members of the Majlis ; 

(l) the security, if any, to be furnished 
by officers and servants of the Majlis; 

(m) the persons by whom receipts may 
be granted for money received; 

(n) the custody of the common seal; 

(o) the manner in which the decisions of 
the Majlis may be ascertained otherwise than 
at meetings; 

(p) the form of and particulars to be con¬ 


tained in the budget referred to in section 

44; and 

(1) the publication of the notices, deci¬ 
sions and orders of the Majli 3 . 

(3) Such bye-laws shall be made after 
previous publication and shall not take effect 
until they are approved and confirmed by 
the Provincial Government. 

71* (1) Notwithstanding anything con- 

Provisiotis to fad- tained in section 22 of 

litate the bringing the General Clauses Act, 
into force of this Act. 1897 (x of 1897)| but 

otherwise without prejudice to the provi¬ 
sions of that section, the Provincial Govern¬ 
ment may, immediately upon the passing of 
this Act, make the appointment referred to 
in the proviso to section 21 of this Act, and 
such appointment shall take effect immedi¬ 
ately. 

(2) It shall be the duty of the Nazir when 
so appointed to carry out or assist in carry¬ 
ing out under the directions and control of 
the Provincial Government any steps neces¬ 
sary for or preliminary to the bringing into 
force of the provisions of this Act. 

(3) If any difficulty arises in the first 
constitution of the Majlis or otherwise in 
bringing this Act into force, the Provincial 
Government may by order direct any action 


necessary to overcome such difficulty. 

Act No. XIV of 1943. 

Indian Army and Air Foroe (Military Prisons and Detention 

Barracks) Aot, 1943. 

[Reed. G. G.’s assent on 7th April 1948.] 

An Act further to amend the Indian Army Act, 1911, and the Indian 

Air Force Act, 1932. 

WHEREAS it is expedient further to 
amend the Indian Army Act, 1911 (viii of 
1911), and the Indian Air Force Act, 1932 


(xiv of 1932), for the purposes hereinafter 
appearing: 

It is hereby enacted as follows :— 

Notes. — The Indian Army Act and the Indian 
Air Force Act made no provision either for the im¬ 
prisonment in military custody of persons who were 
sentenced to imprisonment exceeding three months 
or for the establishment, government and discipline 
of such military persons. The amendments to the 
above Acts made by the present Amending Act now 
-removes this defect. 

This Act may be called the Indian 

Short title. Army and Air Force 

(Military Prisons and Detention Barracks) 
Act, 1943. 

2. For seotion 107 of the Indian Army 
Amendment of Act, 1911 (VIII of 1911), 

section 107, Act the following section 

VIII of 1911. shall be substituted, 

namely:— 


107. (l) Whenever any sentence of 

Execution of sen - transportation is passed 
tence of transporta- under this Act or when- 
tion or imprisonment, ever any sentence so 

passed is commuted to transportation, the 
commanding officer of the person under 
sentence or such other officer as may be 
prescribed shall forward a warrant in the 
prescribed form to the officer in charge of 
the civil prison in which such person is to 
be confined and shall forward him to such 
prison with the warrant. 

(^ Whenever any sentence of imprison¬ 
ment is passed under this Act or whenever 
any sentence so passed is commuted to im¬ 
prisonment, the confirming officer, or in the 
case of a sentence which does not require 
confirmation, the Court or in either case 
such officer as may be prescribed may direct 
either that the sentence shall be carried out 
by confinement in a civil prison or by con- 
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finement in a military prison, and the com¬ 
manding officer of the person under sentence 
■or suoh other officer, as may be prescribed, 
shall forward a warrant in the prescribed 
form to the offioer in charge of the prison in 
whioh the person under sentence is to be 
confined and shall forward him to suoh pri¬ 
son with the warrant: 
lu, Provided that in the case of a sentence of 
imprisonment for a period not exceeding 
three months, in lieu of a direction that the 
sentenoe shall be carried out by confinement 
in a oivil or a military prison, a direction 
may be made that the sentence shall be car¬ 
ried out by confinement in military custody. 

Provided further that on active service a 
sentence of imprisonment may be carried 
out by confinement in suoh place as the officer 
■commanding the forces in the field may from 

time to time appoint.” 

3. For section 109 of the Indian Army 
c nf Act, 1911 (vni of 191l), 

new sec)ion for sec- the following section 
tion 109, Act VIII shall be substituted, 
of 1911. namely: — 

“109. Whenever an order is duly made 

Communication of under ‘ bia £°‘ 
certain orders to pri- aside or varying any 
eon officers. sentence, order or war¬ 

rant under whioh any person is confined in 
a civil or military prison, a warrant in ac¬ 
cordance with such order shall be forwarded 
by the prescribed officer to the officer in 
charge of the prison in whioh suoh person 

is confined.” 

4, To Chapter IX of the Indian Army 
enn. fiML Aot, 1911 (VIII Of 191l), 

eection U1B, Act after section 111A, the 
Will of 1911. following section shall 

be added, namely:—- 

“111B. (1) The Central Government may 

Establishment and Bet apart any building 
regulation of mili- or part of a building or 
■tary prisons. any place under its con¬ 

trol as a military prison for the confinement 
of persons sentenced to imprisonment under 

this Act. 

(2) The Central Government may make 
rules providing— 

(a) tot the government, management and 
regulation of such military prisons; 

(b) for the appointment and removal ana 
powers of inspectors, visitors, governors and 

officers thereof; v . 

(c) for the labour of prisoners undergoing 
confinement therein, and for enabling per¬ 
sons to earn, by special industry and good 
conduct, a remission of a portion of their 
sentence; and 


(d) for the safe oustody of prisoners and 
the maintenance of discipline among them 
and the punishment, by personal correction, 
restraint or otherwise, of offences committed 
by prisoners: 

Provided that such rules shall not autho¬ 
rise corporal punishment to be inflicted for 
any offence nor render the imprisonment 
more severe than it is under the law for the 
time being in force relating to civil prisons 
in British India. 

(3) Rules made under this seotion may 
provide for the application to military pri¬ 
sons of any of the provisions of the Prisons 
Act, 1894 (IX of 1894), relating to the duties 
of officers of prisons and the punishment of 

persons not prisoners.” 

ox.**** 3. For section 113 of 

Substitution of .. -p 

new section for sec - the Indian Air Force 
tion 113, Act XIV of Act, 1932 (XIV of 1932), 
1932. the following section 

shall be substituted, namely 

“118. Whenever any sentence of impri- 
Execution of sen - sonment is passed under 
tence of imprison - this Act, or whenever 
ment. any sentence so passed 

is commuted to imprisonment, the confirm¬ 
ing officer, or, in the case of a sentence which 
does nob require confirmation, the Court or 
in either case such officer as may be pre- 
scribed may direct either that the sentence 
shall be carried out by confinement in a 
civil prison or by confinement in a military 
or air force prison, and the commanding 
officer of the person under sentence or suoh 
other officer as may be prescribed, shall for¬ 
ward a warrant in the prescribed form. to 
the officer in charge of the prison in which 
the person under sentence is to be confined, 
and shall forward him to such prison with 

the warrant : . , 

Provided that in the case of a sentence of 
imprisonment for a period not exceeding 
three months, in lieu of a direction that the 
sentence shall be carried out by confinement 
in a civil, military or air force prison, a 
direction may be made that the sentence 
shall be carried out by confinement in air 
force custody : 

Provided further that on active service a 
sentence of imprisonment may be carried 
out by confinement in such place as the 
officer commanding the forces in the field 
may from time to time appoint.” 

Addition of new 6 . To Chapter IX. of 
section 119A, Act the Indian Air Force 
XIV of 1932. Act, 1932 (XIV of 1932), 

after seotion 119, the following section shall 

be added, namely :— 
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“119A. (l) The Central Government may 

Establishment and sefc a P arfc any building 
regulation of air or part of a building or 
force prisons and de- any place under its con- 
tention barracks. trol ^ an a j r f orC0 p r j_ 

son or detention barracks for the confinement 
of persons sentenced to imprisonment or 
detention under this Act. 

(2) The Central Government may by 
rules provide— 

(a) for the government, management and 
regulation of such air force prisons and de- 
tention barracks; 

(b) for the appointment and removal and 
powers of inspectors, visitors, governors and 
officers thereof; 

(c) for the labour of prisoners and persons 
undergoing detention therein and for enabl¬ 
ing such prisoners or persons to earn by 


special industry and good conduct a remis¬ 
sion of a portion of their sentence; and 

(d) for the safe custody of such prisoners 
or persons and the maintenance of discipline 
among them and the punishment by person¬ 
al correction, restraint or otherwise, of 
offences committed by them : 

Provided that such rules shall not autho¬ 
rise corporal punishment to be inflicted for 
any offence nor render the imprisonment or 
detention more severe than it is under the 
law for the time being in force relating to 
civil prisons in British India. 

(3) Rules made under this section may 
provide for the application to air force pri¬ 
sons or detention barracks of any of the 
provisions of the Prisons Act, 1894 (IX of 
1894), relating to the duties of officers of 
prisons and the punishment of persons not 
prisoners.” 


Act No. XY of 1943. 

Trade Marks (Amendment) Act, 1943. 

[Reed. G. G.’s assent on 7th April 1948.] 

An Act further to amend the Trade Marks Act. 1940. 


WHEREAS it is expedient further to 
amend the Trade Marks Act, 1940 (v of 
1940), for the purposes hereinafter appearing; 
It is hereby enacted as follows :— 

Short title and 1. (l) This Act may 
commencement. be called the Trade 

Marks (Amendment) Act, 1943.^ 

(2) It shall come into force on such date 
as the Central Government may, by noti¬ 
fication in the official Gazette, appoint. 

Amendment of sec- 2. In section 4 of the 
tion 4, Act V of 1940. Trade Marks Act, 1940 
(hereinafter referred to as the said Act),— 

(a) in sub section (1), for the words “at 
the Patent Office” the words “at Bombay” 
shall be substituted, and the words “except 
those entered in the Bombay Register under 
Chapter IX” shall be omitted; 

(b) in sub-section (2), for the words “the 
Controller of Patents and Designs” the words 
“an officer appointed by the Central Gov¬ 
ernment” shall be substituted, and the words 
“for the purposes of this Act” shall be 
omitted. 

(c) after sub.section (2), the following 
sub-section shall be inserted, namely :— 

"(2A) The Central Government may 
appoint a Deputy Registrar of Trade Marks 
to discharge under the superintendence and 
direction of the Registrar any function which 
under this Act may be discharged by the 
Registrar and any reference in this Act to 


the Registrar shall include a reference to 
the Deputy Registrar when so discharging 
any such function.”; 

(d) after sub section (3) the following 
sub-section shall be added, namely :— 

“(4) There shall be a seal for the Trade 
Marks Registry.” 

Insertiionof anew 2A. After section 4 of 
section 4A in Act V the said Act, the fol- 
of 1940. lowing section shall be • 

inserted, namely : — 

“4A. ,(l) There shall be established at 

Branch of Trade Calcutta for the pur- 
Marks Registry. pose of facilitating the 
registration of trade marks a branch of the 
Trade Marks Registry. 

(2) There shall be kept at the said branch 
a copy of the Register and the Refused 
Textile Marks List, and the said copies shall 
at all convenient times be open to the in, 
spection of the public in the same manner 
as the originals thereof.” 

Amendment of 3. In section 16 of the 
seefton 16, Act V of said Act, in sub-sec- 

* tion (2), for the words 

“Patent Office” the words “Trade Marks 
Registry”- shall be substituted. 

4 . In section 53 of the said Act, in sub. 

Amendment of section (l), the words 
sMfcon 63, Act V of " or the Bombay Regi- 

1940 ' strar, as the case may 

he,” shall be omitted. 
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. , . . 8. In seotion 66 of the 

Amendment of , 

section 56. Act V of said Act m sub sec- 

1940. tion (1), for the words 

“Patent Office” the words “Trade Marks 

Registry” shall be substituted. 

. 6. Sections 68 and 63A 

ITJ Su Of the said Act shall be 

from ActV of 1940. omitted. 

7. For section 64 of 
Substitution of h id Aot th6 toUow . 
new section for sec- „ , , 

tion 64, Act V of ing section shall be sub- 

1940. stituted, namely 

_ , . “64 (1) In respeot of 

Restrictions on ° \ . 

registration of tex- textile goods being pieoe 
tile goods. goods— 

(a) no mark consisting of a line heading 
alone shall he registrable as a trade mark; 

(b) a line heading shall not be deemed 

to be adapted to distinguish; 

(c) the registration of a trade mark shall 
not give any exclusive right to the use of a 

line heading. 

(2) In respect of any textile goods, the 
registration of letters or numerals, or any 
combination thereof, shall be subject to such 
conditions and restrictions as may be pre¬ 
scribed.” _ .. „„ i 

„ t 8. For section 65 of 

t Jw section^for sec- the said Act the jollow- 
tion 65, Act V of ing section shall be sub- 
1940. stituted, namely :— 

“65. Trade marks in respect of textile 
Refused Textile goods of which regiatra- 
MarksList. tion has been refused 

shall he entered by the Registrar in a list 
called the Refused Textile Marks List, and 
the said list shall at all convenient times be 
open to the inspection of the public subject 
to such conditions and restrictions as may 
be prescribed.” 

Amendment of 9. In section 66 of the 
section 66, Act V of aa id Act, in sub-section 
1940. (2), the words “and the 

Bombay Registrar” shall be omitted. 

10. In section 69 of the said Act, the words 
Amendment of “or the Bombay Regis- 
8.69, Act V of 1940. trar” shall be omitted, 

and the following proviso shall be added to 

the seotion, namely:— 

“Provided that nothing in this section 

shall be construed as affecting the right, if 
any, of the proprietor of a trade mark con¬ 
taining any such Arms, device, emblem or 
title to continue to use such trade mark. 

Amendment of 11. In section 74 of 
8. 74, Act V of 1940. the said Aot,— 

(a) in sub. seotion (2), for the words 
“Patent Office” the words “Trade Marks 
Registry” shall be substituted; 
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(b) sub-section (3) shall be omitted. 

Insertion of new «• potion M °f 
S. in Act V of the said Act the foliow- 

1940. ing section shall be in¬ 

serted, namely:— 

"74A. In all proceedings under this Act 

Costs of Registrar ^fore a High Court the 
in proceedings be- costs of the Registrar 
fore High Court. shall be in the discretion 
of the High Court, but the Registrar shall 
not be ordered to pay the costs of any of the 
parties.” 

13. In section 75 of the said Act, in sub- 
Amendment of section (1), for the words 

s. 75, Act V of 1940. “ Patent Office ” the 

words “Trade Marks Registry” shall be sub¬ 
stituted. 

14. In section 76 of the said Act, in sub- 
Amendment of section (1), the words 

s. 76 , ActV of 1940. "or the Bombay Regis¬ 
trar” shall be omitted. 

Amendment of 15. In seotion 84 of 
S. 64 ,ActV of 1940. the said Act, in sub. 

section (2),— _ 

(a) in clause (e) 9 the words the Textile 

Marks Records” shall be omitted and for the 
word “Lists,” the word "List” shall be sub¬ 
stituted ; 

(b) clause (r) shall be omitted. 

...... f „ A . n 16 . After section 85 of 

S. 66 to Act V of the said Act the follow- 
1940. ing section shall be 

added, namely:— , ( m - 

“86. On the commencement of the lraae 

Proceedings at Marks (Amendment) 
Patent Office and Act, 1943 , all applications 
the Bombay Registry ma ^ e and all acts done 
to be deemed to have ^ ^ before 

been taken at Trade p Q fnnf 

Marks Registry. that time at the Patent 

Office or the Bombay Registry shall be 
deemed to have been made and done at the 
Trade Marks Registry, Bombay, and shall 
have effect as if made or done under thia 
Act as amended by the Trade Marks (Amend¬ 
ment) Act, 1943.” t 

Notes. — “The Trade Marks Act V of 1940 as 
amended in 1941 provided for the establishment of 
two independent Registries at Calcutta and Bombay 
with the jurisdiction of the two Registries defined on 
territorial basis. Experience gained since has how¬ 
ever revealed grave administrative difficulties in 
working the Act on account of the existence of dual 
authorities in respect of textile trade marks. It has 
been found necessary in the interests of sound prac¬ 
tical administration to centralise registration of both 
textile and non-textile trade marks at one 
under the jurisdiction of a single authority.’’ Vide 
Statement of Objects and Reasons. The amendments 
introduced by thia Act give effect to the above pro¬ 
posal and removes a few obvious defeots in the ori¬ 
ginal Act. 
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Muslim Personal Law (Shariat) Application (Amendment) Act, 1943. 

[Reed. G.-G.’s assent on 7th April 1943.] 

An Act further to amend the Muslim Personal Law (Shariat) Application Act, 1937. 


Whereas it is expedient further to 
amend the Muslim Personal Law ( Shariat) 
Application Act 1937 (xxvi of 1937); 

It is hereby enacted as follows:— 

1. This Act may be called the Muslim 

Short title. Personal Law ( Shariat) 

Application (Amendment) Act, 1943. 

2. In sub-section (l) of section 3 of the 
Amendment of Muslim Personal Law 

S. 3, Act XXVI of (Shariat) Application 
193? - Act, 1937 (XXVI of 1937) 

(hereinafter referred to as the said Act), for 


the words “this Act” the words “the provi¬ 
sions of this section” shall be substituted. 

Amendment of S. 6 , 3. In section 6 of the 

Act XXVI of1937. said Act,— 

(a) for the word “Provisions” the words 
“The undermentioned provisions” shall be 
substituted; 

(h) for the purpose of reviving the opera¬ 
tion of section 37 of the Bengal, Agra and 
Assam Civil Courts Act 1887, entry (3) re¬ 
lating to that Act shall be omitted. 

Notes. —For the Statement of Objects and Reasons 
for the above amendments, see Gazette of India, 1941, 
Part V page 164. 


Act No. XVII of 1943. 

The Indian Boilers (Amendment) Act, 1943. 

[Reed. G.-G.’s assent on 13th August 1943.] 

An Act further to amend the Indian Boilers Act, 1923. 


Whereas it is expedient further to amend 
the Indian Boilers Act, 1923 (v of 1923), so 
as to extend to feed-pipes the provisions 
thereof relating to steam-pipe3; 

It is hereby enacted as follows:— 

1. This Act may be called the Indian 

Boilers (Amendment) 
Act, 1943. 

2. In section 2 of the Indian Boilers Act, 
Amendment of 1928 (v of 1923) (berein- 

section 2, Act V of after referred to as the 
1923 ‘ said Act), after clause (c), 

the following clause shall be inserted, 
namely:— 

“ (cc) ‘feed-pipe’ means any pipe or con. 


Short title. 


nected fitting wholly or partly under pressure 
through which feed.water passes directly to 
a boiler 

Insertion of new 3* After section 2 of 
section 2A in Act V the said Act, the follow¬ 
ed 1923. j n g geofeion shall be in¬ 

serted, namely:— 

“ 2 A. Every reference in this Act [except 

Application of Act where the word ‘steam- 
to feed-pipes. pipe’ is used in clause ( f) 

of section 2 ], to a steam-pipe or steam-pipes 
shall be deemed to include also a reference 
to a feed-pipe or feed-pipes respectively.” 

Notes _The amendment makes provision for the 

inspection of the boiler feed-water system. 


Act No. XYIII of 1943. 

The Mines Maternity Benefit (Amendment) Act, 1943. 

* [Reed. G.-G.’s assent on 13th August 1943.] 

An Act to amend the Mines Maternity Benefit Act, 1941. 


Whereas it is expedient to amend the 
Mines Maternity Benefit Act, 1941 (xix of 
1941), for the purpose hereinafter appearing; 

It is hereby enacted as follows:— 

1 • This Act may be called the Mines Mater¬ 
nity Benefit (Amend¬ 
ment) Act, 1943. 

2. In section 6 of the 
Mines Maternity Benefit 
Act, 1941 (xix of 1941),— 

(a) the words “on whioh she is absent 
•from work owing to her confinement” shall 
he omitted; 


Short title. 

Amendment of 
section 5, Act XIX 
«/ 1941. 


(b) the following proviso shall be added* 
namely:— 

“ Provided that no such payment shall be 
made for any day on which she attends 
work and receives payment therefor during 

the four weeks preceding her delivery.” 

Notes _It was brought to notice that the words 

“absent from work owing to her confinement” in 
S. 5 of the Mines Maternity Benefit Act, 1941 would 
not apply in respect of a day on which the mine is 
closed. The amendment of S. 5 removes the doubtful 
position and gives clear effect to the intention of the 
Government that a woman should receive maternity 
benefit for every day except on days on whioh she 
attends work and receives payment therefor during 
the period referred to. 
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The Motor Yehioles (Drivers) Amendment Aot, 1943. 

[Reed. G.-G.’s assent on 18th August 1948.] 

An Act to amend the Motor Vehicles (Drivers) Ordinance , 1942. 


WHEREAS it is expedient to amend the 
Motor Vehicles (Drivers) Ordinance, 1942 
<V of 1942), for the purposes hereinafter 
appearing; 

It is hereby enaoted as follows:— 


1. This Aot may be oalled the Motor 
c , . .... Vehioles (Drivers) 

Short MU. Amendment Act, 1943. 


2. After section 6 of the Motor Vehicles 
Insertion of a new (Drivers) Ordinance, 
section 6A in Ordin- 1942 (V of 1942) (herein- 
ance V of 1942. after referred to as the 

said Ordinance), the following section shall 
be inserted, namely:— 

“ 6A. (1) It shall be the duty of any 
employer by whom a person, who has been 
required by an order under sub-seotion (1) 
of section 4 to perform any service, was 
employed to reinstate him in his former 
employment on the termination of that ser¬ 
vice in an occupation and under conditions 
not less favourable to him than those whioh 
would have been applicable to him had he 
not been required to perform that service: 

Provided that if the employer refuses to 
reinstate such person, or denies his liability 
to reinstate suoh person or if for any reason 
the reinstatement of such person is repre- 
sented by the employer to be impracticable, 
either party may refer the matter to the 
authority authorised in this behalf by the 
Provincial Government and such authority 
shall, after due consideration, pass an order 
• either exempting the employer from the 
provisions of this sub-section or requiring 
him to re-employ suoh person on such terms 
;as it thinks suitable or to pay to such person 
a sum in compensation for failure to re- 
>employ him not exceeding an amount equal 
to six months’ remuneration at the rate at 
which his last remuneration was payable to 
'him by the employer. 

(2) If any employer fails to obey an order 
passed under the proviso to sub-section (1) 
by the authority authorised under that pro¬ 
viso, he shall be punishable with fine which 
'may extend to one thousand rupees, and the 
Court by whioh he is convicted may, in 
^addition to any other penalty, order him (if 
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he is not already so required by the said 
authority) to pay the person whom he has 
failed to re-employ a sum not exceeding an 
amount equal to six months’ remuneration 
at the rate at whioh his last remuneration 
was payable to him by the employer; and 
any amount so required by the said authority 
to be paid or so ordered by the Court to be 
paid, shall be recoverable as if it were a fine 
imposed by such Court: 

Provided that in any proceedings under 
this sub-section it shall be a defence for an 
employer to prove that the person formerly 
employed by him had not been in his con¬ 
tinuous employment for six months or did 
not apply to him for reinstatement within a 
period of two months from the termination 
of the service whioh such person was re¬ 
quired to perform by an order under sub¬ 
section (1) of section 4. 

(3) The duty imposed by sub-seotion (1) 
upon an employer to reinstate in his employ¬ 
ment a person such as is described in that 
sub-section shall attach to an employer who 
before such person is actually required to 
present himself for service or to perform 
service under this Ordinance terminates his 
employment in circumstances such as to 
indicate an intention to evade the duty 
imposed by that sub-section'; and such in¬ 
tention shall be presumed until the contrary 
is proved if the termination of the employ, 
ment takes place after the delivery of an 
order under sub-section (1) of section 4 to 
such person.” 

3. In sub-seotion (2) of seotion 8 of the 

Amendment of 9aid OtdiMnoe, af . t8r 
section 8, Ordinance olause (c) the following 
V of 1942. olause shall be added, 

namely:— 

u (d) the manner of making references 
under the proviso to sub-section (1) of 
seotion 6A.” 

Notes. — The new S. 6A inserted in the Motor 
Vehioles (Drivers) Ordinance, 1942 makes provision 
for the reinstatement, of persons capable of driving 
motor vehicles, on termination of the compulsory 
service under the Ordinance, in their former employ¬ 
ments on the same terms as before and safeguards 
the position of an employee who is about to be called 
up for service and who is dismissed by his employer 
in order to evade the liability to reinstate him. 


r 



40 Acta Act No. XX of 1943. A - L R< 

The Agricultural Produce (Grading and Marking) Amendment Act, 1943. 

[Reed. G.-G.’s assent on 13th August 1943.] 

An Act further to amend the Agricultural Produce 
(Gradina and Marking) Act, 1937 . 


WHEREAS it is expedient further to 
amend the Agricultural Produce (Grading 
and Marking) Act, 1937 (i of 1937), for the 
purposes hereinafter appearing; 

It is hereby enacted as follows :— 

1. This Act may be called the Agricultu¬ 
ral Produce (Grading 
and Marking) Amend- 


Short title. 


ment Act, 1943. 

2. In clause (f) 

Amendment of 
section 3, Act I of 
1937 . 


of section 3 of the Agri¬ 
cultural Produce (Grad¬ 
ing and Marking) Act, 
1937 (I of 1937), after the 


words “marked with a grade designation, 
mark”, the following shall be inserted, 
namely:— 

" or with measures for the control of the 
quality of articles marked with grade desig¬ 
nation marks including testing of samples 
and inspection of such articles or with any 
publicity work carried out to promote the 
sale of any class of such articles.” 

Notes .—For the Statement of Objects and Reason? 
for the amendment, see Gazette of India, 1948,^ 
Part V, page 167, dated 31et July 1943. 


Act No. XXI of 1943. 

The Indian Army and Indian Air Force (Amendment) Act, 1943. 

[Reed. G.-G.’s assent on 18th August 1943.] 

An Act further to amend the Indian Army Act, 1911, 
and the Indian Air Force Act, 1932. 


Whereas it is expedient further to 
amend the Indian Army Act, 1911 (VIII of 
1911 ), and the Indian Air Force Act, 1932 
(XlV of 1932), for the purposes hereinafter 
appearing; 

It is hereby enacted as follows :— 

1. This Aot may be called the Indian 

Army and Indian Air 
Force (Amendment) Act, 


Short title. 


1943. 

2. To clause (h) of sub-section (1) of sec- 

Amendment of tion 60 of the Indian 
section 50, Act VIII Army Act, 1911 (VIII of 
of 1911. 1911), the following words 

and figure shall be added, namely:— 

“ or by an officer exeroising authority 
under section 20”. 

3. In sub-section (2) of section 86 of the 

Amendment of I ndian Arm y Aofc ' 1911 
section 86, Act VIII (VIII of 1911), the words 
of 1911. “of desertion or” shall 

be omitted. 

4 . For section 103 of the Indian Army 

Substitution of Act, 1911 (VIII of 1911), 
new section for sec- the following section 
tion 103, Act VIII ahall be substituted, 
of 1911. namely: — 

“103. (1) Where a finding of guilty by a 
o i.„ court-martial, whiohhas 
vflid " fading { or been confirmed, or whioh 
sentence for an in- does not require confir- 
valid finding or mation, is found for any 
sentence. reason to be invalid or 


cannot be supported by the evidence, the- 
authority which would have had power - 
under section 112 to commute the punish¬ 
ment awarded by the sentence, if the find¬ 
ing had been valid, may substitute a new 
finding, if the^new finding could have been, 
validly made by the court-martial on the- 
charge and if it appears that the court- mar¬ 
tial must have been satisfied of the facts- 
establishing the offence specified or involved • 
in the new finding, and may pass a sentence 
for the said offence. 


(2) Where a sentence passed by a court- 
martial which has been confirmed, or which 
does not require confirmation, not being a 
sentence passed in pursuance of a new find¬ 
ing substituted under sub-section (1), is found 
for any reason to be invalid, the authority 
which would have had power under section. 
112 to commute the punishment awarded by 
the sentence if it had been valid may pass a.- 


valid sentence. 


(3j The punishment awarded by a sen¬ 
tence passed under sub-section (1) or sub¬ 
section (2) shall not be higher in the scale 
of punishments than, or in excess of the- 
punishment awarded by, the sentence for 
which a new sentence is substituted under 
this section.” 


Amendment of 
section 116, Act VIII 
of 1911. 


8. In section 116 of the*- 
Indian Army Act, 19lli 
(vm of 1911),— 
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(a) for the word and figure "seotion 114” 
■the words and figures "seotions 114 and 116” 

shall be substituted; H 

(b) in the proviso, for the words "of the 
said seotion”, the words and figure of sec- 
tion 114” shall be substituted. 

6 . To olause (b) of sub.section (1) of sec- 
4rn.ndm.ni of tion 26 of the Indian Air 

section 26, Act XIV Force Act, 1982 (XIV of 
of 1932. 1932 ) , the following words 

and figure shall be added, namely :— 

“ or by an officer exeroising authority 

under seotion 25;”. 

7. In sub- seotion (2) of section 91 of the 
a j „ i Indian Air Force Aot, 

Amendment of . ^ 1AOn \ 

section 91, Act XIV 1932 (XIV of 1932) the 

of 1932. words ‘ of desertion or 


shall be omitted. 

8. For section 108 »of the Indian Air 

. Force Act, 1932 (xiv of 

new secfion for etc- 1932), the following sec- 
(ion 108, Act XTV tion shall be substituted, 
of 1932. namely:— 

“ 108. (1) Where a finding of guilty by a 

court-martial, which has 
IUl £L 0/ Z been confirmed, or whioh 

unLIt'nn 1 does not require confir. 
valid finding or mation, is found for any 
sentence. reason to be invalid or 


cannot be supported by the evidence, the 
authority which would have had power under 
section 110, to commute the punishment 
awarded by the sentence, if the finding had 
been valid, may substitute a new finding, 1 
the new finding could have been validly made 
by the court-martial on the charge and if it 
appears that the court-martial must have 
been satisfied of the facts establishing the 
offence specified or involved in the new find- 
ing, and may pass a sentence for the said 


offence. 

(2) Where a sentence passed by a court- 
martial, which has been confirmed, or whioh 
does not require confirmation, not being a 
sentence passed in pursuance of a new find- 
ing substituted under sub-seotion (1), is found 


for any reason to be invalid, the authority 
whioh would have had power under section 
110 to commute the punishment awarded by 
the sentence if it had been valid may pass a 
valid sentence. 

(3) The punishment awarded by a sen- 
tence passed under sub-section (1) or sub¬ 
section (2) shall not be higher in the scale 
of punishments than, or in excess of the 
punishment awarded by the sentence for 
whioh a new sentence is substituted under 
this section.” 

9. For seotion 116 of the Indian Air 

Substitution of Force A °‘. (XIV of 
new section for sec- 1932), the following sec. 
tion 116, Act XIV tion shall be substituted, 
of 1932. namely:— 

"116. Whenever an order is duly made 

Communication of under this Act setting 
certain orders to pri- aside or varying any 
son officers. sentence, order or war. 

rant under which any person is confined in 
a civil, military or air force prison, a war¬ 
rant in accordance with suoh order shall be 
forwarded by the prescribed officer to the 
officer-in-charge of the prison in which such 
person is confined.” 

Amendment of !»■ In Motion 128 of 
section 128, Act XIV the Indian Air Force Act, 
of 1932. 1932 (XIV of 1932),— 

(a) for the word and figure “section 126 ” 
the words and figures “sections 126 and 127” 
shall be substituted; 

(b) in the proviso, for the words “of the 
said seotion”, the words and figure "of sec¬ 
tion 126” shall be substituted. 

Notes .—The amendments made in the Indian 
Army Act, 1911, and the Indian Air Force Aot, 1932, 
by this Aot are on the same lines as those made 
by the Army and Air Force (Annual) Aot, 1942 (6 
and 6, Geo. VI, C. 15) in the Army Aot (44 and 45, 
Vic., C. 58) and the Air Force Aot. The amendments 
made in S. 116 of the Indian Army Aot and S. 128 
of the Indian Air Force Act also remove difficulties 
experienced by reason of the fact that those sections 
formerly rendered applicable only one and not both 
of the preceding sections to the disposal of property 
of persons becoming insane or being reported missing 
on active service. 


Acrr No. XXII of 1943. 

The Reciprocity (Amendment) Act, 1943. 

[Reed. G.-G.’s assent on 13th August 1943.] 
An Act to amend the Reciprocity Act, 1943. 


Whereas it is expedient to amend the 
Reciprocity Aot, 1948 (IX of 1943), for the 
purposes hereinafter appearing; 

It is hereby enacted as follows:— 

1. This Aot may he called the Reciprocity 
Short title. (Amendment) Act, 1948. 


2. For sub-section (3) of section 1 of the 
Amendment of Reciprocity Act, 1948 

section 1, Act IX of (hereinafter referred to 
1943. as the said Aot), the 

following sub-section shall be substituted 
namely:— 


1948 Aots/6 
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42 Acts 


Substitution of 
new section for sec¬ 
tion 3 , Act IX of 
1943. 


Government to im¬ 
pose reciprocal dis¬ 
abilities on persons 
domiciled in British 
possessions, 


"(3) It shall come into force on the 1st 
day of September 1943.” 

3. In section 2 of the Reciprocity Act, 

Amendment o / 1943 . for clauae 

section 2, Act IX of following clause shall be 

1943. substituted, namely :— 

“(a) ‘British possession’ means any part 
of His Majesty’s dominions exclusive of 
British India, and includes a protectorate or 
other territory administered by a British 
possession as a mandatory on behalf of the 
League of Nations; and where parts of those 
dominions are under both a central and a 
local legislature, the expression shall mean 
either each part under a local legislature or 
all parts under the central legislature;”. 

4. For section 3 of the 
said Act, the following 
section shall be substi¬ 
tuted, namely :— 

“8. Where by the law or practice of any 
Power of Central British possession per¬ 
sons of Indian origin are 
subject in that British 
possession to disabilities 
in respect of entry into, 
or travel, residence, the acquisition, holding 
or disposal of property, the enjoyment of 
eduoational facilities, the holding of public 
office, the carrying on of any occupation, 
trade, business or profession, or the exercise 
of the franchise in, that British possession, 
to which in respect of the like matters in 
British India persons domiciled in that 
British possession are not subject in British 
India, the Central Government may, by noti¬ 
fication in the official Gazette, direct that 
the same disabilities or disabilities as similar 
thereto as may be shall, notwithstanding any¬ 
thing contained in any other law for the time 
being in force, be imposed in British India 
on persons not being of Indian origin who 
are domiciled in that British possession.” 

8 . For section 5 of the 
said Act, the following 
section shall be substi¬ 
tuted, namely ;— 

5. Any direction made by the Central 
Direction impos- Government under sec¬ 
tion 3 imposing disabi¬ 
lities in respect of entry 
into or travel or resi¬ 
dence in British India 
upon persons domiciled in a British posses¬ 
sion shall not, until the expiry of six months 
after the termination of the present hostili¬ 
ties, apply to any person domiciled in that 
British possession who is a member of its 
armed forces.” 


Substitution of 
new section for sec¬ 
tion 5, Act IX of 
1943. 


ing disabilities in 
respect of entry , tra¬ 
vel and residence not 
to apply to armed 
forces. 


Substitution of 6. For section 6 of the 
new section for sec- said Act, the following 
tion 6, Act IX of section shall be substi- 
1943 ' tuted, namely: — 

”6. (l) The Central Government may, by 

Power to make notification in the offi- 
rules. cial Gazette, make rule3 

for carrying out the purposes of this Aot. 

(2) In particular and without prejudice 
to the generality of the foregoing power, 
rules made under this section may provide— 

(a) for the setting up of machinery to 
ascertain the disabilities in respect of any of 
the matters specified in section 3 to which 
persons of Indian origin are subject in any 
British possession; 

(b) for the establishment of a suitable 
agency to administer the rules and for defin¬ 
ing its functions and powers; 

(c) for specifying the disabilities that 
shall, when a direction has been made under 
section 3, be imposed in British India on 
persons not being of Indian origin who are 
domiciled in any British possession and for 
the imposition on them of the disabilities so 
specified ; 

(d) for the enforcement, by the prescrip¬ 
tion of a penalty by way of imprisonment 
or fine or both, of any rule made under 
clause (c)\ 

(e) for authorising the arrest of any per¬ 
son contravening or reasonably suspected 
of contravening any rule made under clause 
(c), and for prescribing the duties of public 
servants and others in regard to such 
arrests.” 


7. After section 6 of the said Act, as sub- 
Addition of new stituted by the foregoing 
section 7 to Act IX section, the following 
of 1943. section shall be added, 

namely:— 

“7. The Immigration into India Act, 1924 
Repeal of Act III (HI of 1924), is hereby 
of 1924. repealed.” 

Notes .—The Reciprocity Aot, 1943, was virtually 
unworkable in practice as it contained the following 
defects. (1) Section 3 of that Act was merely decla¬ 
ratory and the issue of a notification under section 5 
did not automatically cut down under the operation 
of section 3 rights and privileges enjoyed in India by 
persons domiciled in the notified British possession. 
(2) It was doubtful whether section 6 admitted of 
the making of rules for the effective production of 
the position envisaged in section 3. (3) No provision 
was made in the Act for the imposition of penalties 
for the breach of any directions or obligations im¬ 
posed under any rules which may be framed under 
section 6 of the Act. The amendments made by the 
present Act remove these defects and make the Re¬ 
ciprocity Act effective. 
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l Act No. XXIII of 1943. 

The War Injuries (Compensation Insurance) Aot, 1943. 

[Reed. G.-G.’s assent on 2nd September 1943.] 

An Act to impose on employers a liability to pay compensation to workmen sustaining 
war injuries and to provide for the insurance of employers against such liability. 

■ m m 


WHEREAS it is expedient to impose on 
•employers a liability to pay compensation to 
•workmen sustaining war injuries and to pro- 
vide for the insurance of employers against 
such liability; 

It is hereby enacted as follows: — 

Notes.— This Act follows closely the War Risks 
(goods) Insurance Ordinance and the War Ki=ks 
(F actories) Insurance Ordinance. It imposes on em¬ 
ployers of essential services, of faotory and mine 
labour in major parts and other employments an 
obligation to pay compensation in respeot of War 
injury to their workmen. 

1. (l) This Act may be called the War 
Short title, extent Injuries (Compensation 
and commencement' Insurance) Act, 1943. 

(2) It extends to the whole of British 
India, and applies also to British subjects in 

any part of India. 

(3) It shall come into force on such date 
as the Central Government may, by notifi- 
cation in the official Gazette, appoint. 

2. In this Act, unless 
Definitions. there is anything repu¬ 

gnant in the subject or context:— 

(a) “adult” and “minor” have the mean- 
ings assigned to those expressions in the 
Workmen’s Compensation Act, 1923 (viii of 

1923) * 

(b) 'employer’ includes any body of per¬ 
sons whether incorporated or not and any 
managing agent of an employer and the lega 
representative of a deceased employer, and 
when the services of- a workman are tem¬ 
porarily lent or let on hire to another person 
by the person with whom the workman has 
entered into a contract of service or appren- 
ticeship, means the latter person while the 
workman is working for that other person; 

(c) “the Fund” means the War Injuries 

Compensation Insurance Fund constituted 
under section 11; „ 

(d) “gainfully occupied person’ and war 
injury” have the meanings assigned to those 
expressions in the War Injuries Ordinance, 

1941 (VII of 1941); ■ _ 

(e) “partial disablement” means, where 
the disablement is of a temporary nature 
such disablement as reduces the earning 
capaoity of a workman in any employment 
in which he was engaged at the time the 
injury was sustained, and where the disable¬ 
ment is of a permanent nature suoh disable¬ 
ment as reduces his earning capacity in any 


employment which he was capable of under¬ 
taking at that time: 

Provided that every injury specified in 
items 2 to 9 of the Schedule shall be deemed 
to result in permanent partial disablement: 

(f) "prescribed” means prescribed by 

rules made under section 20 ; 

(g) “total disablement” means such dis¬ 
ablement, whether of a temporary or per¬ 
manent nature, as incapacitates a workman 
for all work which he was capable of per¬ 
forming at the time the injury was sustained: 

Provided that permanent total disablement 
shall be deemed to result from the permanent 
total loss of the sight of both eyes or from 
an injury specified in item 1 of the Schedule 
or from any combination of injuries speci¬ 
fied in items 2 to 9 of the Schedule where the 
aggregate percentage of disability as specified 
in that Schedule against those injuries 
amounts to one hundred per cent.; 

(h) the “Scheme” means the War Injuries 
Compensation Insurance Scheme referred to 

in sub-section (1) of section 7; 

(i) “wages” means wages as defined in 
the Workmen’s Compensation Act, 1933 
(VIII of 1923), and “monthly wages” has 
the meaning assigned to that expression by 
section 5 of the Workmen’s Compensation 
Act, 1923 (VIII of 1923), and shall be cal- 
culated for the purposes of this Act in the 
manner laid down in that section; 

(j) "workman” means any person (other 
than a person whose employment is of a 
casual nature and who is employed otherwise 
than for the purposes of the employers’ trade 
or business) who is employed in any of the 
employments specified in section 6. 

3. (1) There shall, subject to such condi- 
_ .. tions as may be specified 

abuTunde? the V Act in the Scheme, be pay- 
by whom and how able by an employer, in 
payable. respect of a war injury 

sustained by a gainfully occupied person who 
is a workman to whom this Act applies com¬ 
pensation, in addition to any relief provided 
under the War Injuries Ordinance, 1941 
(VII of 1941), of the amount and kind pro- 
vided by section 6: 

Provided that where an employer has 
taken out a policy of insurance as required 
by sub-section (1) of section 9 and has made 
all payments by way of premium thereon 
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which are subsequently due from him in ac¬ 
cordance with the provisions of the Scheme, 
or where by the provisions of sub-section (2) 
of section 12 the employer is not required 
to insure, the Central Government shall 
assume and discharge on behalf of the em¬ 
ployer the employer’s liability to pay com¬ 
pensation under this sub-section. 

(2) The compensation payable under this 
Act shall be payable in accordance with the 
provisions made in this behalf contained in 
the Scheme. 

(3) This section shall be binding on the 
Crown. 


Limitation on 
right to receive com¬ 
pensation otherwise 
than under this Act 
and Ordinance VII 
of 1941. 


4. Where any person has a right apart 

from the provisions of 
this Act and of the War 
Injuries Ordinance, 1941 
(vii of 1941), to receive 
compensation (whether 
in the form of gratuity, pension, com¬ 
passionate payment or otherwise) or damages 
from an employer in respect of a war injury 
in respect of which compensation is payable 
under this Act, the right shall extend only 
to so much of such compensation or damages 
as exceeds the amount of compensation pay. 
able under this Act. 


Notes —Seotion 4 whioh was added on the re¬ 
commendation of the Select Committee is calculated 
to avoid duplicate payments of compensation in 
respect of the same injury. 


8. (1) The compensation payable under 
Amount of com- this Act shall be as fol- 
pensation. lows, namely:— 

(a) where death results from the injury— 
(i) in the case of an adult—the amount 
payable in a like case under the Workmen’s 
Compensation Act, 1923 (vm of 1923), re- 
duced by seven hundred and twenty rupees, 


and 

(ii) in the case of a minor—two hundred 
rupees : 

(b) where permanent total disablement 
results from the injury— 

(i) in the case of an adult—the amount 
payable in a like oase under the Workmen’s 
Compensation Act, 1923 (VIII of 1923) re¬ 
duced by one thousand and eight rupees, 
and 

(ii) in the case of a minor—the monthly 
payment payable in a like case to an adult 
under the Scheme made under the War 
Injuries Ordinance 1941 (vn of 1941 ) for so 
long as he remains a minor and thereafter as 
in the foregoing sub. clause; 

(c) where permanent partial disablement 
results from the injury — 

(i) in the case of an injury specified in 


A. I. R. 

the Schedule — such percentage of the com- 
pensation which would have been payable 
in the case of permanent total disablement 
as is specified therein as being the percen¬ 
tage of disablement ; 

( ii) in the case of an injury not specified- 
in the Schedule — the percentage of such 
compensation specified in the Schedule for a 
disablement held by a competent medical 
authority acting under the Scheme made 
under the War Injuries Ordinance, 1941 (vii 
of 1941), to be of corresponding degree; 

(Hi) where more injuries than one are 
sustained — the aggregate of the compensa¬ 
tion payable in respect of those injuries, SO' 
however as not to exceed in any case the 
compensation which would have been paya¬ 
ble if permanent total disability had resul¬ 
ted from the injuries ; 

(d) where temporary disablement, whe¬ 
ther total or partial, results from the 
injury — 

(1) in the case of an adult — the half¬ 
monthly payments payable in a like case 
under the Workmen’s Compensation Act, 
1923 (vm of 1923), reduced in each case for 
so long as he receives any payment under 
the Scheme made under the War Injuries 
Ordinance, 1941 (vn of 1941), by seven 
rupees; and 

(ii) in the case of a minor — the half, 
monthly payments payable in a like case 
under the Workmen’s Compensation Act, 1928 
(VIII of 1923), for so long as he remains a 
minor, and thereafter as in the foregoing 
sub-clause. 

(2) Where the monthly wages of a work¬ 
man are more than three hundred rupees* 
the compensation payable under this Act, 
shall be the amount payable under the pro¬ 
visions of sub-section (1) in the case of a 
workman whose monthly wages are more 
than two hundred rupees. 

Workmen to whom 6. The workmen to 
the Act applies. whom this Act applies 

are — 

(a) workmen employed in any employ¬ 
ment or class of employment to which the 
Essential Services (Maintenance) Ordinance, 
1941 (xi of 1941), has been declared under 
section 8 of that Ordinance, to apply, whe¬ 
ther such declaration is or is not subse¬ 
quently revoked; 

(b) workmen employed in any factory as 
defined in clause (j) of section 2 of the Fac¬ 
tories Aot, 1934 (XXV of 1984) ; 

(c) workmen employed in any mine with¬ 
in the meaning of the Indian Mines Act, 
1928 (IV of 1928) ; 



Acts 45 


1943 


AGT NO. 29 OF 1943 


(d) workmen employed in any major 
port; 

(e) workmen employed on any estate 
which is maintained for the purpose of 
growing cinchona, coffee, rubber or tea, and 
on which on any one day in the preceding 
twelve months twenty-five or more persons 
have been employed as workmen ; 

(/) workmen employed in any employ¬ 
ment specified in this behalf by the Central 
Government by notification in the official 
Gazette. 

7. (1) The Central Government shall, by 

War Injuries notification in the offi- 
Compensation Insu- Cial Gazette, put into 
ranee Scheme. operation a scheme to 

be called the War Injuries Compensation 
Insurance Scheme whereby provision is 
made for all matters necessary to give 
effect to the purposes of this Aot and where- 
by the Central Government undertakes, in 
relation to employers of workmen to whom 
this Act applies, the liabilities of insuring 
such employers against liabilities incurred 
by them to workmen under this Aot and 


the Scheme. 

(2) The Scheme shall secure that any 
liability of the Central Government as in¬ 
surer under the Soheme is determined by a 
policy of insurance issued in the prescribed 
form by a person acting on behalf of the 


Central Government. 

(3) The Scheme may provide that it shall 
come into operation or shall be deemed to 
have come into operation on such date as 

may be specified therein. 

(4) The Scheme may be amended at any 

time by the Central Government. 

(5) Without prejudice to the generality 
of the provisions of sub-section (l), the 
Scheme may — 

(a) make provisions regulating the pay¬ 
ment of the compensation payable under 
this Act and the Scheme, including provi¬ 
sion for punishment by fine not exceeding 
one thousand rupees for the contravention 
of any requirement of the Soheme ; 

(b) make provision specifying the persons 
to whom and the proportions and manner 
in which payments under this Act shall be 
made; 

(c) speoify conditions or circumstances 
which will disentitle a workman to the com¬ 
pensation payable under this Act, and make 
it an express or implied condition of any 
policy of insurance issued under the Soheme 
that the payment of compensation in de¬ 
fiance of such specification is not covered 
by the policy; 


(d) speoify the conditions or circumstances 
under whioh the compensation payablo to a 
workman may be withheld, cancelled, re¬ 
duced or reviewed if the award made under 
the Scheme made under the War Injuries 
Ordinance, 1941 (VII of 1941), is withheld, 
cancelled, reduced or reviewed ; 

(e) provide for cases in whioh an em¬ 
ployer has of his own accord undertaken a 
part or the whole of the liability imposed 
by this Aot; 

(f) provide for the final assessment of 
the total premium due on a polioy of insu¬ 
rance under the Scheme as a percentage of 
the total wages bill of an employer for a 
period of not less than twelve or more than 
fifteen months immediately preceding the 
termination of the present hostilities, and 
for the assessment of the total premium due 
on a policy which has ceased to be in force 
before the termination of the present hosti¬ 
lities owing to the employer having gone 
out of business; 

(g) provide for the recovery from an em¬ 
ployer of the total premium due on a policy 
of insurance including provision for its re¬ 
covery by periodic advance payments of an 
amount based on a percentage of his total 
wages bill for any prescribed period, the 
separate funding of the payments so made 
by each employer, and the eventual adjust¬ 
ment of the total premium as finally assessed 
against the total of such periodic payments; 

Provided that the first of such periodic 
payments shall be an amount representing 
not more than four annas per hundred rupees 
of the wages bill for the period by reference 
to whioh the amount of the payment is 

fixed; _ 

Provided further that such periodic pay¬ 
ments shall not be more frequent than once 
in each quarter of a year : 

Provided further that the rate of any 
periodio payment after the first shall not be 
higher than the rate estimated to raise the 
amount in the Fund after repayment of the 
advances, if any, paid into the Fund by the 
Central Government under sub. section (2) 
of seotion 11, to a sum of rupees fifteen 
lakhs. 

8 . The Central Government may employ 

Employment of or authorise the employ. 
agents by Central ment of any person or 
Government. firm to act as its agents 

for any of the purposes of this Act, and may 
pay to persons or firms so employed suoh 
remuneration as the Central Government 
thinks fit. 
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9. (1) Every employer of workmen to 

Compulsory insu- whom this Act applies 
ranee. or is subsequently made 

applicable shall, before such date as may be 
prescribed, or before the expiry of such 
period as may be prescribed after his hav¬ 
ing first become such an employer, take out 
a policy of insurance issued in accordance 
with the Scheme, whereby he is insured 
until the termination of the present hosti¬ 
lities or until the date, if any, prior to the 
termination of the present hostilities at 
which he ceases to be an employer to whom 
this section applies, against all liabilities 
imposed on him by this Act. 

(2) Whoever contravenes the provisions 
of sub-section (1), or having taken out a 
policy of insurance as required by that sub¬ 
section, fails to make any payment by way 
of premium thereon which is subsequently 
due from him in accordance with the pro¬ 
visions of the Scheme shall be punishable 
with fine which may extend to one thousand 
rupees and shall also be punishable with a 
further fine which may extend to five hun¬ 
dred rupees for every day after having been 
so convicted on which the contravention or 
failure continues. 

(3) This section shall not bind the Crown 
nor, unless the Central Government by noti¬ 
fication in the Official Gazette otherwise 
orders, any Federal Railway. 

10. ( 1 ) After the date on which the Scheme 

Prohibition of ia P ut into operation no 
certain insurance person shall, except as a 
business. person authorised by the 

Central Government as its agent to issue 
policies in pursuance of the Scheme, carry 
on the business of insuring employers in 
British India against the liabilities for insur¬ 
ance against which the Scheme provides. 

(2) Nothing in sub-section (1) applies to 
any policy of insurance entered into before 
the date on which the Scheme is put into 
operation and current after that date or to 
any policy of insurance covering liabilities 
undertaken in excess of the liabilities imposed 
by this Act. 

(3) Whoever contravenes the provisions 
of sub-section (1) shall be punishable with 
fine which may extend to five thousand 
rupees and with a further fine which may 
extend to one thousand rupees for every day 
after the first on which the contravention 
continues. 

11. (1) The Central Government shall 
War In juries Com - establish a fund for the 
pensation Insurance purposes of this Act to 
Fund. be called the War In- 


juries Compensation Insurance Fund into 
which shall be paid all sums received by the 
Central Government by way of insurance 
premiums under the Scheme or by way of 
payments made on composition of offences 
under section 17 or by way of expenses or 
compensation awarded by a Court under 
section 545 of the Code of Criminal Proce¬ 
dure, 1898 (v of 1898), out of any fine imposed 
under this Act, or by way of penalties im¬ 
posed under the Scheme, and out of which 
shall be paid all sums required for the dis¬ 
charge by the Central Government of any of 
its liabilities under this Act or the Scheme, 
or for the payment by the Central Govern¬ 
ment of the remuneration and expenses of 
agents employed for the purposes of the 
Scheme, or for the payment by the Central 
Government of the costs of administering 
the Scheme : 

Provided that no payment from the Fund 
shall be made in discharge of any liability of 
the Crown to pay compensation to workmen 
employed by it. 

(2) If at any time the sum standing to 
the credit of the Fund is less than the sum 
for the time being necessary for the adequate 
discharge of the purposes of the Fund, the 
Central Government shall pay into the Fund 
as an advance out of general revenues such 
amount as the Central Government considers 
necessary. 

(3) If when all payments whioh have to 
be made out of the Fund have been defrayed, 
any balance remains in the Fund, the balance 
shall be constituted into a Fund to be utilised 
and administered by the Central Government 
for the benefit of workmen. 

(4) The Central Government shall prepare 
in such form and manner as may be prescrib¬ 
ed and shall publish every six months an 
account of all sums received into and paid 
out of the Fund. 

12. (1) Where a person (in this section 

Principals and referred to as the prin- 
contractors. cipal) uses, in the course 

of or for the purposes of his trade or business, 
the services of workmen temporarily lent 
or let on hire to him by arrangement with 
another person with whom the workmen 
have entered into contracts of service or ap¬ 
prenticeship, or in the course of or for the 
purposes of his trade or business, contracts 
with any other person for the execution by 
or under suoh other person of the whole or 
any part of any work which is ordinarily 
part of the trade or business of the principal 
(either such other person being in this sec¬ 
tion referred to as the contractor) the prin- 
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oipal shall obtain from the contractor the 
name of the agent of the Central Govern¬ 
ment acting under section 8 with whom he 
intends to insure, and shall report to that 
agent the existence of his arrangement or 

oontraot with the contractor. 

(2) Notwithstanding anything elsewhere 
contained in this Aot, in any such oase as is 
referred to in sub-seotion (1), it shall not be 
necessary for the contractor to insure against 
the liabilities imposed on him by this Act in 
respeot of workmen employed by him whose 
services are lent or let on hire on such an 
arrangement or used in the execution of work 
on suoh a contraot as is referred to in sub¬ 
section (1), where the arrangement or con¬ 
traot is for a term of less than one month. 

(3) The Scheme may make provision for 
the supply by a contractor to a principal of 
any information necessary to enable the pur¬ 
poses of this section to be carried out includ¬ 
ing provision for punishment by fine not 
exceeding one thousand rupees for the con¬ 
travention of any requirement of the Scheme. 

Notes .—Section 12 was added by the Select Com¬ 
mittee on the lines of seotion 12 of the Workmen s 
Compensation Aot, 1923. 

13. (1) Any person authorised in this 
Pomr 0 , Central behalf by the Central 

Government to ob. Government may, for 

tain information. the purpose of ascertain¬ 
ing whether the requirements of this Act 
and of the Scheme have been complied with, 
require any employer to submit to him such 
accounts, books or other documents or to 
furnish to him such information or to give 
suoh certificates as he may reasonably think 

necessary. 

(2) Whoever wilfully obstructs any per¬ 
son in the exercise of his powers under this 
section or fails without reasonable excuse to 
comply with any request made thereunder 
shall, in respeot of each occasion on which 
any such obstruction or failure takes place, 
he punishable with fine which may extend 

to one thousand rupees. 

(3) Whoever in purporting to comply with 

his obligations under this section knowing y 
or recklessly makes a statement false in a 
material particular shall be punishable with 
fine which may extend to one thousand 
rupees. 

14. (1) Without prejudice to the provi- 

Recovery of pre- sions of sub-section [2J 
mium unpaid. of section 9, where any 

person has failed to insure as or to the full 
amount required by this Act and the Scheme 
and has thereby evaded the payment by way 
of premium of any money which he would 


have had to pay in accordance with the pro- 
visions of the Soheme but for such failure, 
an officer authorised in this behalf by the 
Central Government may determine the 
amount payment of which has been so evad¬ 
ed, and the amount so determined shall be 
payable by suoh person and shall be recover¬ 
able from him as provided in sub-section (2). 

(2) Any sum payable in accordance with 
the provisions of the Scheme by way of pre¬ 
mium on a policy of insurance issued under 
the Scheme and any amount determined as 
payable under sub-section (1) shall be re¬ 
coverable as an arrear of land-revenue. 

(3) Any person against whom a determin¬ 
ation is made under sub-seotion (1) may, 
within the prescribed period, appeal against 
such determination to the Central Govern¬ 
ment whose decision shall be final. 

18. Where an employer has failed to take 
« , out a policy of insur- 

pcnsation where em- ance as required by sub. 
ployer has failed to section (1) of section 9, 
insure. or having taken out a 

policy of insurance as required by that sub- 
section has failed to make the payments by 
way of premium thereon which are subse- 
quently due from him in accordance with 
the provisions of the Soheme, payment of 
any compensation for the payment of which 
he is liable under this Act may be made out 
of the Fund, and the sum so paid together 
with a penalty of such amount not exceeding 
the sum so paid as may be determined by 
an officer authorised in this behalf by the 
Central Government shall be recoverable 
from the employer as an arrear of land 
revenue for payment into the Fund. 

16. No prosecution for any offence punish- 
Limitation of pro- able under this Act shall 

secutions* be instituted against any 

person except by or with the consent of 
the Central Government or an authority 
authorised in this behalf by the Central 

Government. 

17. Any offence punishable under sub-sec- 
Composition of tion ( 2) of section 9 may, 

offences. either before or after the 

institution of the prosecution, be compound¬ 
ed by the Central Government or by any 
authority authorised in this behalf by the 
Central Government on payment for credit 
to the Fund of such sum as the Central 
Government or such authority, as the case 
may be, thinks fit. 

18. (1) No suit, prosecution or other 
Bar of legal pro - legal proceeding shall lie 

ceedings. against any person for 

anything which is in good faith done or in- 
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tended to be done under this Act. 

( 2) No suit shall be maintainable in any 
civil Court against the Central Government 
or a person acting as its agent under section 
8 for the refund of any money paid or pur- 
porting to have been paid by way of pre¬ 
mium on a policy of insurance taken out or 
purporting to have been taken out under 
this Act. 

19 . The Central Government shall exempt 
Power to exempt any employer from the 

employers. provisions of this Act on 

the employer’s request, if satisfied that he 
has before the commencement of this Aot 
entered into a contract with insurers sub¬ 
stantially covering the liabilities imposed on 
him by this Act, for so long as that contract 
continues. 

20 . (1) The Central Government may, by 
Power to make notification in the official 

rules. Gazette, make rules to 

carry into effect the provisions of this Act. 

(2) Without prejudice to the generality 
of the foregoing power such rules may 
prescribe— 

(a) the principles to be followed in ascer¬ 
taining the total wages bill of an employer, 
including provision for the exclusion there¬ 
from of certain categories of wages or of 
certain elements included in the definition 
of wages; 

(b) the form of the policies of insurance 
referred to in sub-seotion (2) of section 7; 

( c) the period referred to in clause (g) 
of sub-seotion (5) of section 7; 

(d) the associations referred to in the 
proviso to section 8 ; 

(e) the date and the period referred to in 
sub-section (1) of seotion 9 ; 

(f) the form of and the manner of pre¬ 
paring and publishing the account referred 
to in sub-section (4) of section 11; 

(g) the periods referred to in subjec¬ 
tion (3) of seotion 14. 

21 . (1) If the Central Government is 
Application of the satisfied that by the law 
Scheme to Indian of an Indian State pro- 
States. vision has been made 

substantially corresponding to the provision 
made by this Act imposing liabilities upon 
employers and requiring them to take out 
policies of insurance covering such liabi¬ 
lities, the Central Government may, by 
notification in the official Gazette, declare 
that this section shall apply to that State. 

(2) On the application of this section to 
any State the Soheme made under this Aot 
shall extend to the undertaking by the 


Central Government in respect of employers 
in that State of the same liabilities in the 
same manner, to the same extent and sub¬ 
ject to the same conditions as if such em¬ 
ployers were in British India. 

(3) On the application of this section to 
any State the provisions of section 10 shall 
be deemed to prohibit any person except a 
person authorised by the Central Govern¬ 
ment as its agent to issue policies in pur¬ 
suance of the Scheme from carrying on after 
the date of the notification by which this 
section is applied the business of insuring 
employers in that State against liabilities 
insurance against which is provided under 
the Scheme. 

Notes .—Section 21 extends the scheme of insur¬ 
ance made under the Act to employers in States 
provided that provisions substantially corresponding 
to the provisions of the Aot are made in suoh States. 



THE SCHEDULE. 
[See sections 2 and 5 (1).] 


Item 

No. 

Injury. 

Percentage 
of disability. 

. 1 

Loss of two or more limbs. 
Lunacy. 

Jacksonian epilepsy. 

Very severe facial disfigurement. 

100 

2 

Loss of right arm above or at 
the elbow. 

90 

3 

Severe facial disfigurement. 

Total loss of speech. 

Loss of left arm above or at the 1 

70 


8 


9 


elbow. 

Loss of right arm below the 
elbow. 

Loss of leg at or above the knee. 

Loss of left arm below the elbow. 

Loss of leg below the knee. 

Permanent total loss of hearing. 

Loss of one eye. 

Loss of right thumb or four 
fingers of right hand. 

Loss of all toe3 of both feet 
above knuckle. 

Loss of left thumb or four 
fingers of left hand or three 
fingers of right hand. 

Loss of all toes of one foot above 
knuckle. 

Loss of all toes of both feet at or 
below knuckle. 

Limited restriction of movement 
of joints through injury with¬ 
out penetration, limited func¬ 
tion of limb through fracture. 

Loss of two fingers of either 
hand. 

Compound fracture of thumb or 
two or more fingers of either 
hand with impaired function. 

Loss of one phalanx of thumb. 

Loss of index finger. 

Loss of great toe. 


60 


50 


40 


30 


20 


10 



Acts 19 


1943 


Short title. 


Act No. XXIV of 1943. 

The Delhi University (Amendment) Act, 1943. 

[Reed. G.-G.’b assent on 10 th September 1949.] 

An Act further to amend the Delhi University Act, 1922. 

(a) The Vice-Chancellor shall hold office 
for four years; 

(b) The Vice-Chancellor shall receive 
salary at the rate of two thousand rupees per 
mensem, in addition to provision for his 
residence; 

(c) A committee of three persons, two of 

whom shall be persons not connected with 
the University or any college nominated by 
the Executive Council, and one a person 
nominated by the Chancellor, who shall also 
appoint one of the three as chairman of the 
committee, shall select not less than three 
persons and shall report its selection to the 
Executive Council. The Executive Counoil 
shall make its recommendations on the per¬ 
sons so selected to the Chancellor, who shall 
appoint one of such persons as Vice-Chan¬ 
cellor.” . . 

Notes. _The new proviso added to section 11 of 

the Act makes provision, for the appointment, if 


WHEREAS it is expedient further to amend 
the Delhi University Aot, 1922 (VIII of 1922), 
for the purposes hereinafter appearing; 

It is hereby enacted as follows:— 

Notes. _The objeot of amending the Delhi Uni¬ 

versity Act is to provide for the introduction of a 
three-year degree course which was an essential fea¬ 
ture of the scheme for the development of the Uni¬ 
versity and accepted by the Government of India. 
The amendments also seek to make certain other 
changes in the Act which experience had shown to 
be desirable. 

1. This Act may be called the Delhi 

University (Amendment) 

Act, 1943. 

2. In section 2 of the Delhi University 

ArnmnAnumt of Act, 1922 (V1H ° f 1922) 
section 2, Act VIII (hereinafter referred to 
of 1922. as the said Act), to 

olause (d) the following words shall be 

added, namely:— 

“and includes, when there is no Principal, 
the person for the time being duly appointed 
to act as Principal, and, in the absence of 
the Principal or the acting Principal, a Vice- 
Principal duly appointed as such.” 

Amendment of o j n section 4 of the 

Act 7111 said Aot '- ,, , 

(a) to sub-clause (a) of clause (2) the fol¬ 
lowing words shall be added, namely 

“ are non-collegiate women students, re¬ 
siding within the territorial jurisdiction of 
the University, or”; 

(b) after clause (ll) the following clause 

shall be inserted, namely:— 

' “(llA) to make grants from the funds of 
the University for assistance to forms of 
extra-mural teaching,”. 

. , . . 4. In section 7 of the 

section 7, Act VIII said Act,sub section (2J 
of 1922. shall be omitted. 

8. In seotion 11 of the said Act, to sub- 
. , , . section (1) the following 

section ll, Act VIII proviso shall be added, 
of 1922. namely :— 

''Provided that, if the Chancellor of his 
own motion or at the instance of the Execu¬ 
tive Council after consultation with t e 
Academic Council is of opinion that a Vice- 
Chancellor should be appointed on the con¬ 
dition that he gives his whole time to t e 
work of the University, the following provi- 
sions shall apply to the appointment of the 
Vice-Chancellor, namely;— 

1943 Aota /7 
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need arises, of a whole-time paid Vice-Chancellor. 

6. In section 12 of the said Act, in sub- 

. ^ section (5), the words 

Amendment of m . *. u : 0 

section 12, Act VIII m accordance with this 

of 1922. Act, the Statutes and the 

Ordinances” shall be omitted. 

7. In seotion 22 of the said Act, after 

, ’ , . nf clause (f) the following 

section 22, Act VIII clause shall be inserted, 

of 1922. namely: — 

“ (ff) shall have power, subject to the 
Statutes, to recognise or withdraw recogni¬ 
tion from a College or Hall not maintained 
by the University;”. 

Notes. — The new clause (ff) empowers t)ie Exe¬ 
cutive Council to recognise and withdraw recognition 
from a College as it was felt that these acts are exe¬ 
cutive acts the performance of which should properly 
vest in the Executive Council. 

8. In section 28 of the said Act, for 

. of clause (g) the following 

seftiZn 28 , Act VIII clause shall be substitu- 
of 1922. ' ted, namely:— 

"(g) the conditions for the recognition by 
the Executive Council of Colleges and Halls 
not maintained by the University and for 
the withdrawal of such recognition, and the 
management of such Colleges and Halls;”. 

9. In section 29 of the said Act, for sub- 

Amendment of section (1) the following 
section 29, Act VIII sub-seotion shall be sub- 
of 1922. stituted, namely 

"(l) On the commencement of the Delhi 
University (Amendment) Aot, 1949, the Sta- 
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tutes of the University shall be those set out 
in the Schedule.” 


10. In section 34 of the said Act, for sub- 
Amendment of section ( 1) the following 
section 31, Act VIII sub-section shall be sub- 
°f 1922. stituted, namely :— 

“ (1) The Colleges shall be such as may, 
after the commencement of the Delhi Uni¬ 


versity (Amendment) Act, 1943, be recognised 
by the Executive Council in accordance with 
this Act and the Statutes, but shall include 
all Colleges recognised at the commencement 
of the said Act as Colleges of the University 
so long as such recognition continues.” 


Amendment of 
section 36, Act VIII 
of 1922. 


11. In section 36 of 
the said Act,— 


(a) in sub.section (2 ),— 

(i) after the words "for the time being in 
force” the words “or the Higher Secondary 
Examination of the Board of Higher Secon¬ 
dary Education for the Delhi Province” shall 
be inserted, for the word "thereto” the words 
"to either such examination” shall be sub¬ 
stituted, and after the words "such further 
qualifications” the words “if any” shall be 
inserted; 

(ii) in the proviso, after the words "equi¬ 
valent thereto” the words "and possesses 
such further qualifications as may be pres¬ 
cribed by the Ordinances” shall be inserted, 
and the following sentence shall be added at 
the end, namely:— 

"Any such qualification may be tested by 
examination, notwithstanding anything con¬ 
tained in sub-section (5) of section 7.”; 

(b) in sub-section (4), after the words "of 
an Indian University” the words "or to the 
Higher Secondary Examination of the Board 
of Higher Secondary Education for the 
Delhi Province” shall be inserted. 


12. (a) In section 37 of the said Act, in 

Amendment of sub-section (3), for the 

section 37, Act VIII words "a member of the 
of 1922. University” the words 

“a teacher or other person in the service of 
the University or a College” shall be substi¬ 
tuted. 

(b) In sub-section (4) after the words 

Executive Council” the words "through the 
Academic Council” shall be inserted. 

Notes .—The term “Member of the University” is 
not defined in the Aot and was ambiguous. It was 
therefore replaced by a more lucid expression. 

13. In section 45 of the said Act, for 

Amendment of th® words and figures 
section 45, Act VIII "Indian Arbitration Aot, 
of 1922. 1899” the words and 

figures " Arbitration Act, 1940” shall be sub- 
stitufed. 


14. In section 46 of the said Act, in sub. 

Amendment of section (2), after the 
section 46, Act VIII words " SO constituted ” 
of 1922. the following words shall 

be inserted, namely:— 

“or where any such pension, insurance or 
provident fund has been constituted by a 
College under rules which have been approv¬ 
ed by the Central Government”. 

Otnission of sec- ^5. Sections 47 and 

tions 47 and 4S, Act 48 of the said Act and 

VIII of 1922, and the heading thereto shall 
heading thereto. be omitted _ 


Substitution of 
new Schedule for 
the Schedule to Act 
VIII of 1922. 


16. For the Schedule 
to the said Act, the fol¬ 
lowing Schedule shall be 
substituted, namely: — 


‘THE SCHEDULE. 


The Statutes of the University. 


[See section 29 (l).'] 

1. In these Statutes, unless there is any- 

Definitions. thing repugnant in the 

subject or context,— 

(a) "the Act” means the Delhi University 
Act, 1922, as amended from time to time and 
"section” means a section of the Act; and 

(b) "officers,” "authorities,” "Professors,” 
"Readers,”" Lecturers,” "clerical staff” 
and "servants” mean, respectively, officers, 
authorities, Professors, Readers, Lecturers, 
clerical staff and servants of the University. 

2. (1) In addition to the officers men. 

Constitution of tioned in sub-section ( 1) 
the Court [section 18 of section 18, the follow- 
(1) (ix))]. ing persons shall be ex- 

officio members of the Court, namely:— 

(i) the Chief Commissioner of Delhi; 

(ii) the Director General, Indian Medical 
Service ; 

(Hi) the Educational Adviser to the Gov¬ 
ernment of India ; 

(iv) the Director of Public Instruction in 
the Punjab ; 

(v) the Superintendent of Education, 
Delhi and Ajmer-Merwara ; 

(vi) the Chairman of the Punjab Cham¬ 
ber of Commerce ; 

(vii) the Chairman of the Muslim Cham¬ 
ber of Commerce, Delhi ; 

(viii) the Chairman of the Delhi Muni¬ 
cipality ; 

(ix) the Chairman of the Delhi District 
Board ; 

(x) the Senior Officer serving in the Pub- 
lie Works Department under the Chief Com¬ 
missioner of Delhi ; 

(xi) the Senior Medical Officer, Delhi; 
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(xii) the Sadrs of the Majlise-Awkaf 
constituted under Act Xlil of 1948; 

(xiii) the Wardens. 

(2) The number of graduates to be elected 
as members of the Court by the registered 
graduates from among their own body shall 
be twenty, five. 

(3) [Seotion 18 (2)]. — The number of 
teaohers to be eleoted as members of the 
Court by the teachers other than Professors 
and Readers shall be ten. 

(4) The number of persons to be eleoted 
as members of the Court by associations or 
other bodies approved in this behalf by the 
Chancellor shall not exceed twelve. 

(5) The number of persons to be elected 
by the elected Members of the Council of 
State and the Legislative Assembly from 
among their own numbers shall be four and 
eight, respectively. 

(6) The number of persons to be ap¬ 
pointed by the Chancellor under clause (xv) 
of sub-section (1) of section 18 shall be 
twenty.five, of whom not less than eighteen 
shall be appointed to secure the representa¬ 
tion of minorities not otherwise in his opi¬ 
nion adequately represented. 

(7) Save as otherwise provided, members 
of the Court other than ex-officio members 
shall hold office for a period of three years : 

Provided however that a member nomi¬ 
nated or elected in his capacity as a member 
of a particular body or as the holder of a 
particular appointment shall hold office so 
long only within the said period as he con¬ 
tinues to be a member of that body or the 
holder of that appointment as the case 
may be. 

8. (1) The members of the Executive 

Constitution of Council, in addition to 
the Executive Coun - the Vice-Chancellor, tne 
cil (seotion 21). Rector and the Trea¬ 

surer, shall be— 

Class I. — Ex-officio members. 

(i) the Superintendent of Education. 
Delhi and Ajmer-Merwara ; 

(it) the Deans of the Faculties ; 

( Hi) the principals of recognised Colleges; 

(iv) the Educational Adviser to the Gov¬ 
ernment of India ; 

Class II. — Other members. 

(v) five members of the Court elected by 
the Court at its annual meeting, of whom at 
least two shall be graduates of the University 
eleoted by the registered graduates from 
among their own number ; 

(vij two members of the Aoademio Coun- 
cil eleoted by the Aoademio Counoil; 


(vii) one member to be appointed by the 
Professors of the University (salaried and 
honorary) from their own number ; 

(viii) four persons nominated by the Chan- 
cellor, of whom at least two shall be women. 

(2) Members other than ex-officio mem¬ 
bers shall hold office for a period of three 
years : 

Provided that members elected by any 
body of persons from among their own num¬ 
ber shall hold office so long only within the 
said period as they continue to be members 
of the body W'hich elected them. 

Notes. — In the new Statute 3 provision is 
made for the representation of Professors of the 
University who are a new element on the Executive 
Council and for increasing the representation of 
women. 

4. Subject to the provisions of the Act, 
Powers of the the Executive Council 
Executive Council shall have the following 
[section 28 (e)). powers, namely :— 

(a) to institute, at its discretion, such 
Professorships, Readerships, Lectureships or 
other teaching posts as may be proposed by 

the Academic Council; 

(b) to abolish or suspend, after report 
from the Academio Council thereon, any 
Professorship, Readership, Lectureship, or 
other teaching post ; 

(c) to appoint or recognise teachers of the 
University and to appoint officers, clerical 
staff and servants, in accordance with the 
Statutes ; 

(d) to appoint all examiners after consi¬ 
dering the recommendations of the Academic 
Council ; 

(e) to delegate, subject to such conditions 
as may be prescribed by Regulations made 
by the Executive Council, its power to ap¬ 
point officers, clerical staff and servants to 
such person or authority as the Executive 

Council may determine ; 

(f) to manage and regulate the finances, 
accodnts, investments, property and all ad- 
ministrative affairs whatsoever of the Uni. 
versity, and, for that purpose, to appoint such 
agents as it may think fit; 

(g) to accept bequests, donations and 
transfers of property to the University : 

Provided that all such bequests, donations 
and transfers shall be reported to the Court 
at its next meeting ; 

(h) to provide the buildings, premises, 
furniture, apparatus, equipment and other 
means needed for carrying on the work of 
the University ; 

(i) after report from the Finance Com¬ 
mittee, to enter into, vary, carry out, con- 
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firm and cancel contracts on behalf of the 
University ; 

(j) to invest any monies belonging to the 
University, including any unapplied income, 
in any of the securities described in section 
20 of the Indian Trusts Act, 1882 (II of 1882 ), 
or in the purchase of immovable property 
in India, with the like power of varying 
such investments; or to place on fixed depo¬ 
sit in any bank approved in this behalf by 
the Central Government any portion of such 
monies not required for immediate expen¬ 
diture. 

5. (1) The members of the Academic 
The Academic Council, in addition to 
Council (section 23). the Vice-Chancellor and 

the Rector shall be— 

Class I. — Ex-officio members. 

(i) the Deans of the Faculties ; 

(it) the Principals ; 

(Hi) the Professors and Readers ; 

(iv) the Librarian of the University ; 

Class II. — Other members. 

(v) persons, if any, not exceeding three 
in number and not being teachers, appointed 
by the Chancellor on account of their pos¬ 
sessing expert knowledge in such subjects of 
study as may be selected by the ex-officio 

f members of the Academic Council ; 

(vi) five persons appointed by the Chan¬ 
cellor who are capable of advising the Aca¬ 
demic Council on subjects connected with 
Islamic learning and culture ; 

(vii) two persons elected by the Court. 

(2) The Academic Council as constituted 
• under subclause (1) shall coopt as 

members, teachers of the University not 
exceeding one-tenth of its numbers as so 
constituted. 

(3) Members other than ex-officio mem¬ 
bers shall hold office for a period of three 
years: 

Provided that teachers of the University 
co-opted as such shall hold office so long only 
within the said period as they continue to 
be teachers of the University. 

Powers of the 6. The Academic Coun- 
Academic Council cii shall have the follow- 
(section 23). ing p 0wer8> namely ;— 

(a) to make proposals to the Executive 
Counoil for the institution of Professorships, 
Readerships, Lectureships or other teaching 
posts, and in regard to the duties and emolu¬ 
ments thereof; 

(b) to make Regulations for, and to award 
in accordance with suoh Regulations, Fellow¬ 
ships, Scholarships, Exhibitions, bursaries, 
medals and other rewards; 


(c) to recommend examiners for appoint¬ 
ment after report from the Faculties con¬ 
cerned ; 

(d) to control the University Library, to 
frame Regulations regarding its use, and to 
appoint a Library Committee under the 
general control of the Academic Council to 
manage the affairs of the Library; 

(e) to assign subjects to the Faculties; 

(f) to assign teachers to the Faculties; 

(g) to promote research within the Uni- 
versity and to require reports on such re¬ 
search from the persons employed thereon; 

(h) to provide for the inspection of Col¬ 
leges and Halls in respect of the instruction 
and discipline therein, and to submit reports 
thereon to the Executive Council; 

(i) to organise the teaching of the Uni¬ 
versity and to control the work of teachers 
and Colleges. 

The Faculties 1.(1) Each Faculty 
[section 24 (2)]. shall consist of— 

(1) the heads of the Departments com¬ 
prised in the Faculty ; 

(H) such teachers of subjects assigned to 
the Faculty as may be appointed to the 
Faculty by the Academic Council; 

(Hi) such teachers of subjects not assign¬ 
ed to the Faculty but having, in the opinion 
of the Academio Council, an important bear¬ 
ing on those subjects, as may be appointed 
to the Faculty by the Academic Council; 

(iv) such other persons as may be ap¬ 
pointed to the Faculty by the Academio 
Council on account of their possessing expert 
knowledge in a subject or subjects assigned 
to the Faculty. 

(2) The total number of members of eaoh 
Faculty shall not exceed in the case of the 
Faculties of Arts and Science, twenty-five, 
and in the case of any other Faculty, fifteen, 
except with the sanction of the Chancellor 
given on the request of the Academic 
Council. 


Powers of the FacuU 8. Subject to the pro¬ 
xies [section 24 (2)]. visions of the Act each 
Faculty shall have the following powers 
namely:— 

(a) to constitute Committees of Courses 
and Studies; (b) to recommend to the Aca¬ 
demic Council the courses of studies for the 
different examinations, after consulting the 
Committees of Courses and Studies; (c) to 
recommend to the Academio Council, after 
consulting the Committees of Courses and 
Studies, the names of examiners in subjeote 
assigned to the Faculty; (d) to recommend 
to the Academic Council the conditions for 
the award of degrees, diplomas and other 
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distinctions; (e) subject to the control of 
the Academic Council, to organise research 
in the subjects assigned to the Faculty; and 
(f) to deal with any matter referred to it 

by the Academic Council. 

9. There shall be a Board of Co-ordination 
Board of Co-ordx- composed of the Vice- 
nation (section 26). Chancellor, who shall 
be Chairman thereof, the Rector, the Doans 
of the Faculties and the Registrar, to co- 
ordinate the teaching of the University, and 
in particular to co-ordinate the work and 
time-tables of the various Faculties, and to 
assign lecture-rooms, laboratories and other 

rooms to the Faculties. 

10. (1) The Dean of each Faculty shall 

The Dean [see- be the executive officer 
tions 16 and 24 (5)]. of the Faculty, and shall- 
preside at its meetings. He shaU hold office 
for three years. 

(2) He shall issue the lecture lists of the 
University in the Departments comprised in 
the Faculty, and shall be responsible for the 

conduct of teaching therein. 

(3) He shall have the right to be present 
and to speak at any meeting of any committee 
of the Faculty, but not to vote unless he is 

a member of the committee. 

11. The appointment of a Warden shall, 
The Warden [boo- iu the case of a Hall 

tion 35 (2)]. maintained by the Uni¬ 

versity, be made by the Executive Council, 
and in other cases be subject to the approval 

of the Executive Council. 

12. Every student not residing in a Gol- 
Attachment to lege or Hall shall be 

Colleges and Halls attached to a College or 
(seotion 33). gall for tutorial help 

and disciplinary supervision and for such 
other purposes as may be prescribed by e 
Ordinances: 

Provided that special exemption from the 
provisions of this Statute may be made 
available to women students under condi¬ 
tions to be prescribed by the Ordinances. 

18. The Court may, on the recommends- 
Withdrawal of tion of the Executive 
degrees and diplo- Council, by a resolution 
was (section 20). passed with the concur¬ 

rence of not less than two-thirds of the 
members voting, withdraw any degree or 
diploma conferred by the University. 

14. (1) All proposals for the conferment 

tt „ of honorary degrees shall 

[sectionsand be made by the Acade- 
28 (a)}. mio Council to the Exe¬ 

cutive Council, and shall require the assent 
of the Court before submission to the Chan¬ 
cellor for confirmation: 


Provided that, in cases of urgency, the 
Chancellor may act on the recommendation 

of the Executive Counoil only. 

(2) Any honorary degree conferred by the 
University may, with the previous approval 
of two-thirds of the members present at any 
meeting of the Court and the sanction of the 
Chancellor, be withdrawn by the Executive 

Council. 

15. The following persons shall, on pay- 
TD ■ 4 ment of such fees as may 

ates ^[sections 2 (e) 

and 28 (j)). Statutes, be entitled to 

have their names enrolled in the register of 
registered graduates, namely, all graduates 
of the University of three years’ standing 

and upwards. 

16. There shall be 
Officers [sections the following officers, 

(YI ,J * namely 

(1) two Proctors to assist the Vice-Chan- 
cellor in the maintenance of discipline in 
the University and (it) a Librarian for the 
University Library. 

17. (1) No person shall be appointed or 

Committee ofSelec■ recognised as a teacher 
tion [section 28 (h)). of the University except 

on the recommendation of a Committee of 

Selection constituted for the purpose. 

(2) The Committee of Selection shall 

consist of the following members, namely:— 

(i) the Vice-Chancellor, 

(U) The Educational Adviser to the Gov¬ 
ernment of India, . .. 

(in) a person elected by the Academic 

Council, who need not be a member of the 
Academic Council but shall be a person un¬ 
connected with any of the Colleges,' 

(iv ) a person nominated by the Chancel¬ 
lor, and, . A 

where the appointment or recognition of a 

Professor is in question, 

(v) a. person, not connected with the 

University or any College, with expert know¬ 
ledge of the subject concerned, appointed by 

the Executive Council, and 

(vi ) the Dean of the Faculty concerned 

unless he is himself a candidate; 
where the appointment or recognition of a 

Reader is in question, 

( v ) a person, not connected with the 
University or any College, with expert know¬ 
ledge of the subject concerned, appointed by 

the Executive Council, and 

(vi) the head of the Department con- 

cerned; 

where the appointment or recognition or a 
teacher other than a Professor or Reader is 
in question, 
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t (v) a person not connected with the 
University or any College, appointed by the 
Executive Council, and 

(vi) the head of the Department con¬ 
cerned : provided that the Principal of the 
College concerned shall serve as an Adviser 
on the Committee of Selection. 

( 3 ) The Committee of Selection appoin¬ 
ted under sub-clause (1) shall report to the 
Executive Council which shall, if it accepts 
the recommendation of the Committee, make 
the appointment or confirm the recognition 
as the case may be. If the Executive Coun- 
cil does not accept the recommendation of 
the Committee, it shall refer the case to the 
Chancellor, who shall appoint or recognise 
such persons as he thinks fit: 

Provided that before referring the case to 
the Chancellor, the Executive Council shall 
inform the College concerned of its decision 
and the grounds therefor, and the College 
shall be entitled to make representation 
thereon. The representation of the College, 
if any, together with the decision of the 
Executive Council and the grounds therefor, 
shall be laid before the Chancellor. 

(4) Nothing in this Statute shall be con¬ 
strued as prohibiting the University from 
accepting a gift for the establishment of a 
Professorship, Lectureship or other post, 
subject to a condition that the person ap. 
pointed to the post shall be selected in such 
manner as shall have been agreed between 
the donor and the University. 

18. (1) The qualifications of recognised 

Recognition of teachers of the Univer¬ 
se rs. sity shall be such as may 

be determined by the Ordinances. 

(2) All applications for the recognition of 
teachers of the University shall be made in 
such manner as may be laid down by the 

Regulations made by the Executive Council 
in that behalf. 

. peri . od of recognition of a teacher 

of the University as Professor, Reader or 
Lecturer shall be determined by the Ordi¬ 
nances made in that behalf. A person in the 
service of a College, recognised as a teacher 
of the University otherwise than as a Pro. 
lessor, Reader or Lecturer, shall continue to 
be recognised so long as he is in the service 
of the College. 

(4) The Executive Council may, on a re- 
ference from the Vice-Chancellor, withdraw 
recognition from a teacher : 

Provided that the teacher or the College 
concerned may, within a period of thirty 
days from the date of the order of with- 
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drawal, appeal against the order to the 
Chancellor whose decision shall be final. 

Co?C« ni £?tion 34 „ 19 ’ (1) The following 

(a) St. Stephen’s College, (b) Hindu 
College, (c) Ramjas College, (d) Anglo- Arabic 
College, (e) Commercial College, and (f) 
Indraprastha Girls’ College shall be recog¬ 
nised as Colleges of the University, teaching 
in such subjects as the Executive Council, on 
the recommendation of the Academio Coun- 
cil, may, from time to time, authorise them 
to teach. 

( 2 ) Nothing in this Statute shall be deem¬ 
ed to restrict any powers conferred on the 
Executive Council to withdraw recognition 
from any College in accordance with these 
Statutes. 

20. (1) The following Faculties shall be 

The Faculties included in the Univer- 
[6eotion 24 (1)]. sity namely : 

(a) the Faculty of Arts, (b) the Faculty 
of Science, and (c) the Faculty of Law. 

, Tl10 members of each Faculty other 
than those mentioned in sub-clause (i) of 
clause (1) of Statute 7 shall hold office for 
a period of two years. 

A ^ Teachers of 

(h) and Statute 4 the University shall 
(c)]. be :— 

(1) Appointed teachers of the University; 
(ii) Recognised teachers of the University. 

(2) Appointed teachers of the University 

shall be either_ 

(a) servants of the University paid by 
the University and appointed by the Execu¬ 
tive Council as Professors, Readers, or 
Lecturers or otherwise as teachers of the 
University, or (b) persons appointed by the 
Executive Council as Honorary Professors, 
Readers or Lecturers or otherwise as 
teachers of the University. 

. M "Recognised teachers of the Univer¬ 
sity” shall be members of the staff of a re¬ 
cognised College of the University, recognised 
by the Executive Council as Professors, 
Readers, or Lecturers, or otherwise as 
teachers of the University, whose teaching 
in their own College, in subjects for which 
they are recognised, shall be regarded as re¬ 
cognised teaching in Courses of Study pur¬ 
sued in the University. 

22. (1) Application for enrolment in the 
Registration of register of registered 
graduates [sections 2 graduates shall be made 

Stltu£w]. M (jh if ‘ he applicant's own 

handwriting to the 
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Registrar in the form prescribed for the pur- 
pose by Regulations. 

(2) No graduate shall be entitled to have 
his name enrolled, and retained in the regis¬ 
ter of registered graduates except on pay¬ 
ment of the following fees, namely :— 

(a) an initial fee of three rupees and (b) 
an annual fee of two rupees for ten years or 
a compounded fee of fifteen rupees. 

(3) On the Registrar being satisfied that 
the application is in order, and after receipt 
of the prescribed fee, he shall cause the name 
of the applicant to be enrolled in the register^ 

(4) The annual fee shall be payable in 
advance by the 1st day of December every 
year. If any registered graduate fails to pay 
the fee by that day, the Registrar shall cause 
his name to be removed from the register. 


Term of office of 
Vice-Chancellor [sec¬ 
tions 11 (1) and 28 
(c).] 


(5) A registered graduate whose name has 
been removed under sub-clause (4) of this 
Statute may, by payment of all arrears to 
the University, have his name re-enrolled in 
the register of registered graduates. 

(6) No graduate shall be enrolled or re. 
enrolled under sub-olause (3) or (5) during 
a period of thirty days immediately preced¬ 
ing an election of graduates of the University 
for membership of the Court. 

28. Except as provid¬ 
ed in the Act the Vice- 
chancellor shall hold 
office for a period of two 
years. 

24. There may be a University Fellowship 

Fellowship in Eco- in Economics or History 
nomics or History of the value of one nun- 
[seotions 4 (8) and dred rupees per mensem 
28 for one year which may 

be extended on the recommendation of the 
Dean of the,Faculty concerned for another 
year, for the encouragement of research or 
original work under such conditions as the 
Aoademio Counoii may prescribe by Regula¬ 
tions. 

25. (l) Two scholarships each year of the 

University scholar- ™ lue of twenty-five 

sJwp$ [Motions 4(8) rupees per mensem for 
and 28 (b) j. students for the M.A. 

examination and two scholarships each year 
of the value of twenty-five rupees per mensem 
for students for the M.Sc. shall be awarded 
for merit on the result of the B.A. or B.Sc. 


examination : 

Provided that if less than two suitable 
candidates are available for either M.A. or 
M.Sc., the scholarship, or scholarships, thus 
set free, may be transferred for the occasion 
to the M.So. and M.A., respectively, but only 


to candidates who have been placed in tho 
first class. 

(2) Eight scholarships each year of tho 
value of ten rupees per mensem, plus tuition 
fee each, shall be awarded—five on the result 
of the Intermediate examination, Faculty of 
Arts, and three on the result of the Inter¬ 
mediate examination, Faculty of Science. 

(3) One scholarship each year of the value 
of ten rupees per mensem, plus tuition fee, 
shall be awarded on the results of the Inter¬ 
mediate examination (Arts or Science) to the 
best woman candidate, provided she has 
secured at least 50 per cent, of the aggregate 
marks in the examination. 

(4) (a) Three scholarships each year of 
the value of ten rupees per mensem, plus 
tuition fee each, shall be awarded to students 
who have seoured the highest percentage of 
marks in the Matriculation examination of 
any University established by law for the 
time being in force in British India or an 
examination recognised as equivalent there¬ 
to, and who also satisfy the University in 
any supplementary examination that may 
be demanded by the University. 

(b) Three scholarships each year of the 
value of ten rupees per mensem, plus tuition 
fee each, shall be awarded to students who 
have secured the highest percentage of marks 
in the High School examination of the Board 
of Secondary Education, Delhi. 

Endowed scholar- 26 ' W There shall 
ships [sections 4 (8) be the following scholar- 
and 28 (b)]. ships and medals :— 

(i) Harichand Puranchand Khatri Scho¬ 
larship of the value of twelve rupees and 
annas eight per mensem awarded for one 
year to the best Hindu Khatri student who 
stands highest in the Matriculation exami¬ 
nation or an examination recognised by the 
University as equivalent to the Matriculation 
examination held in Delhi during a period 
of five years from the commencement of the 
Delhi University Act and such further period, 
as the Central Government may direct, and 
joins any one of the Colleges of the Univer¬ 
sity either in the Faculty of Arts or Science. 

(ii) Tulsanrani Harichand Puranohand 
Khatri Scholarship of the value of twelve 
rupees and annas eight per mensem awarded 
for one year to the best Hindu Khatri student 
who stands highest in the Faculty of Arts or 
Science in the Intermediate examination of 
the University or an examination recognised 
as equivalent thereto, and joins any one of 
the Colleges of the University in the Faculty 
of Arts or Soience. 
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(Hi) Rai Bahadur Brijmohanlal Saheb 
Sudhi Memorial Scholarship of the value of 
fifteen rupees per mensem, tenable for two 
years for training in higher grade electrical 
engineering, awarded every second year to a 
Science graduate selected in accordance with, 
and under conditions prescribed by, Regula. 
tions made in that behalf. 

(2) Endowed medals [sections 4 (8) and 
28 (b)]. — (i) M. Makhan Lai Gold Medal 
of the value of one hundred rupees awarded 
to the best Hindu lady candidate in the 
University every year. 

(ii) M. Bhola Nath Gold Medal of the 
value of one hundred rupees awarded every 
year to the best Hindu candidate in the B.A. 
examination provided he knows Sanskrit. 

(Hi) L. Jageshar Nath Goela Medal of 
the value of one hundred rupees awarded to 
the best candidate in Technical education 
every year : 

Provided that so long as the University 
does not provide for Technical education the 
medal shall be awarded to the best candidate 
in Law. 

(iv) Rai Bahadur Brijmohanlal Saheb 
Memorial Gold Medal awarded to the candi¬ 
date who passes the examination for the 
degree of B.A. or B.Sc. of the University 
being or having been a student of a constitu¬ 
ent College of the University with the highest 
percentage of marks. 

(v) Pandit Raghubar Dayal Gold Medal 
of the value of fifty rupees awarded annually 
to the best candidate in Sanskrit under con¬ 
ditions prescribed by Regulations made in 
that behalf. 

(vi) Ravi Kanta Devi Gold Medal awarded 
annually to the lady candidate who passes 
the Intermediate examination of the Univer¬ 
sity with the highest percentage of marks 
under conditions prescribed by Regulations 
made in that behalf. 

27. (1) There shall be a Rector’s Prize of 
Prizes [sections 4 the value of one hundred 
(8) and 28 (b)). and fifty rupees to be 
given annually to the best under-graduate in 
the form of books, instruments or apparatus 
for the encourgement of general knowledge 
and ability under such Regulations as the 
Academic Council may prescribe. 

(2) There shall be a prize called “Hiralal 
Bhargava Prize” of the value of forty rupees 
to be awarded annually to the best Bhargava 
student under conditions to be prescribed by 
Regulations : 

Provided that the prize shall not be 
awarded to the same student twice. 


28. A candidate who is placed first in the 
Law Prize [sec- first clas3 at the LL.M. 
tions4 (8) and 28 (b)]. examination shall re¬ 


ceive an honorarium or a prize of books to 
the value of two hundred rupees. 

29. (1) There shall be a Provident Fund 

for the benefit of the 


Provident (Perma¬ 
nent Appointments) 
Fund [sections 46 (1) 
and 23 (im¬ 


permanent officers, tea¬ 
chers, clerical staff and 
servants of the Univer¬ 


sity. 


(2) The management of the Provident 
Fund shall vest in the Executive Council 


which may, from time to time, make Regu¬ 
lations or issue such general or special direc¬ 
tions as may be consistent with the Statutes 


as to — 


(a) the conduct of the business of the 
Fund and (b) any matter relating to the 
Fund, or its management or the privileges of 
the depositors, not herein expressly provided 
for, or vary, or cancel any Regulations made 
or directions given. 

(3) (i) Every servant of the University 
holding a permanent substantive appoint¬ 
ment and receiving a salary of thirty rupees 
per mensem or more shall be entitled and 
required to subscribe to the Provident Fund. 
Part-time, temporary or officiating servants, 
or servants appointed for fixed periods, shall 
not be so entitled. 

(ii) Persons appointed on probation to 
substantive appointments will be entitled to 
subscribe to the Provident Fund, but in case 
their services terminate before their confir¬ 


mation they shall not be entitled to receive 
any portion of the University contribution 
or the interest accruing thereon. 

(Hi) No employee of the University shall 
be entitled to the benefits of the Provident 


Fund whose services in the University entitle 
him to a pension or on whose account the 
University contributes towards his pension 
or who has been appointed by the University 
on a consolidated salary or on special terms. 

(4) Every servant of the University en¬ 
titled to the benefits of the Provident Fund 


shall be required to sign a written declara¬ 
tion in the prescribed form that he has read 
this Statute and agrees to abide by it, and 
shall hand in for registration in the Univer¬ 
sity Office the names of the person or persons 
to whom he wishes the balance at his credit 
to be paid in the event of his death. 

The subscriber may, from time to time, 
add or change his nominee by written appli¬ 
cation to the Executive Council. 

A register of such nominees shall be kept 
in the University Office. 


1943 


ACT NO. 24 OF 1943 


Acts 57 


(5) The rate of subscription shall be 8 per 
cent, of the monthly salary and the amount 
calculated on this basis shall be deducted 
from the monthly salary of the employee. 

NOTE.— No subscription or contribution shall be 
made to the Provident Fund of an employee who is 
on leave without pay. 

(6) The University shall, in the case of 
each subscriber, make a monthly contribu¬ 
tion at the rate of 12 per cent, of his salary. 

(7) (i) The amounts acoruing to the Fund 
shall be placed in such Bank or Banks as 
may be approved, from time to time, by the 
Executive Council, or invested in securities 
authorised by the Indian Trusts Act, 1882 
(II of 1882), at the discretion of the Executive 
Council. 

Interest at the rate fixed for the purpose 
by the Executive Council, from time to time, 
shall be credited to each subscriber’s account. 

(ii) The subscription paid by a subscriber 
and the contribution by the University shall 
be entered monthly in a separate account for 
each subscriber. 

(Hi) The accounts of the Fund shall be 
audited once a year and a statement of the 
total amount to the credit of each subscriber 
shall be furnished to him. 

(8) A subscriber at the termination of his 
service shall be entitled to receive the amount 
which accumulates to his credit. 

(9) On a subscriber’s death, the amount 
at the credit of the subscriber shall be paid 
to the person or persons duly nominated by 
him or when no such nomination is made, 
to his legal heir or heirs. 

(10) The amount at the credit of a sub¬ 
scriber shall not be subject to any deduction 
even to cover loss or damage sustained by 
the University through the subscriber’s mis¬ 
conduct or negligence. 

(11) (i) No final withdrawal shall be 
allowed until the termination of the subscri¬ 
ber’s service or his death. But in case of 
necessity of which the Executive Council 
shall be the sole judge, the Executive Council 
may allow a subscriber an advance of a sum 
not exceeding the total amount subscribed 
by him at a rate of interest one per cent, 
higher than the rate at which interest is 
credited to subscribers. 

(ii) Recoveries towards the amount ad¬ 
vanced shall be made with interest in monthly 
instalments not exceeding thirty as may be 
decided by the Executive Council, commenc¬ 
ing from the first payment of a full month’s 
salary after the advance is granted, but no 
recovery shall be made from a subscriber 
1943 Acts/8a 


when he is on leave otherwise than on full 
pay. 

(Hi) When a subscriber has already taken 
an advance, he shall not be eligible for a 
fresh advance until the amount already ad¬ 
vanced has been fully paid up. 

(12) Notwithstanding the provisions of 
the preceding clauses of this Statute, all 
matters relating to, or arising out of, the 
constitution and management of the Provi¬ 
dent Fund specified in clause (1) of this 
Statute, shall, in respect of the period prior 
to the 19th day of June, 1928, be governed and 
regulated by the original Statute made in 
that behalf on the 28th day of September, 
1922, by the Governor-General in Council in 
exercise of the power conferred on him by 
seotion 47. 

NOTE.—In the foregoing clauses of this Statute, 
“subscription” means the amount paid by the sub¬ 
scriber, and “contribution” means the amount con¬ 
tributed by the University. 


30. The Annual Report of the University 

shall be submitted to the 


(Section 38). 


Court one month before 


the annual meeting of the Court. 

31. The Executive Council shall submit 

to the Court one month 
before the annual meet¬ 


[Section 39 (2)]. 


ing of the Court a statement of the financial 
estimates for the ensuing year. 


32. (1) There shall be a Provident Fund 
Provident (Tem- for the benefit of the 
porory Appoint- 0 fg cerg| teachers, clerical 

SSkWnft 8taff and 8ervants of the 

(%y\. University, appointed to 

a substantive cost for a period of not less 


than two years. 

(2) The management of the Provident 
Fund shall vest in the Executive Council 


which may, from time to time, make Regu¬ 
lations or issue such general or special direc¬ 
tions as may be consistent with the Statutes 


as to — 

(a) the conduct of the business of the 
Fund and (b) any matter relating to the 
Fund, or its management or the privileges 
of the depositors, not herein provided for, or 
vary, or cancel any Regulations made or 
directions given. 

(3) (i) Every whole.time servant of the 
University appointed to a substantive post 
for a period of not less than two years and 
receiving a salary of thirty rupees per men¬ 
sem or more shall be entitled and required 
to subscribe to the Provident Fund. 

(ii) Persons appointed on probation to 
substantive appointments will be entitled to 
subscribe to the Provident Fund, but in case 
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their services terminate before their confir¬ 
mation they shall not be entitled to receive 
any portion of the University contribution or 
the interest accruing thereon. 

(Hi) No employee of the University shall 
be entitled to the benefits of the Provident 
Fund whose services in the University enti¬ 
tled him to a pension or on whose account the 
University contributes towards his pension 
or who has been appointed by the Univer¬ 
sity on a consolidated salary or on special 
terms. 

(4) Every servant of the University enti¬ 
tled to the benefits of the Provident Fund 
shall be required to sign a written declara¬ 
tion in the prescribed form that he has read 
this Statute and agrees to abide by it, and 
shall hand in for registration in the Univer¬ 
sity Office the names of the person or persons 
to whom he wishes the balance at his credit 
to be paid in the event of his death. 

The subscriber may, from time to time, 
add or change his nominee by written appli¬ 
cation to the Executive Council. 

A register of such nominees shall be kept 
in the University Office. 

(5) The rate of subscription shall be 8 per 
cent, of the monthly salary, and the amount 
calculated on this basis shall be deducted 
from the monthly salary of the employee. 

NOTE._ No subscription or contribution shall be 

made to the Provident Fund of an employee who is 
on leave without pay. 

(6) The University shall, in the case of 
eaoh subscriber, make a monthly contribu¬ 
tion at the rate of 12 per cent, of his salary. 

(7) (i) The amounts accruing to the 
Fund shall be placed in such Bank or Banks 
as may be approved, from time to time, by 
the Executive Council or invested in securi. 
ties authorised by the Indian Trusts Act, 
1882 (II of 1882 ), at the discretion of the Exe- 
cutive Council. 

Interest at the rate fixed for the purpose 
by the Executive Council, from time to time, 
shall be credited to each subscriber’s account. 

(ii) The subscription paid by a subscriber 
and the contribution by the University shall 
be entered monthly in a separate account for 
each subscriber. 

(Hi) The accounts of the Fund shall be 
audited once a year and a statement of the 
total amount to the credit of each subscriber 
shall be furnished to him. 

(8) A subscriber at the termination of his 
service shall be entitled to receive the amount 
which accumulates to his credit. 

(9) On a subscriber’s death, the amount 
at the credit of the subscriber shall be paid 


to the person or persons duly nominated by 
him or when no such nomination is made, 
to his legal heir or heirs. 

(10) The amount at the credit of a subs¬ 
criber shall not be subject to any deduction 
even to cover loss or damage sustained by 
the University through the subscriber’s mis. 
conduct or negligence. 

(11) (i) No final withdrawal shall be al. 
lowed until the termination of the subscri¬ 
ber’s service or his death. But in case of 
necessity of which the Executive Council 
shall be the sole judge, the Executive Coun¬ 
cil may allow a subscriber an advance of a 
sum not exceeding the total amount subs¬ 
cribed by him at a rate of interest one per 
cent, higher than the rate at which interest 
is credited to subscribers. 

(11) Recoveries towards the amount ad¬ 
vanced shall be made with interest in month¬ 
ly instalments not exceeding thirty as may 
be decided by the Executive Counoil, com¬ 
mencing from the first payment of a full 
month’s salary after the advance is granted, 
but no recovery shall be made from a subs¬ 
criber when he is on leave otherwise than on 
full pay. 

(Hi) When a subscriber has already taken 
an advance, he shall not be eligible for a 
fresh advance until the amount already ad¬ 
vanced has been fully paid up. 

(12) Notwithstanding the provisions of 
the preceding clauses of this Statute, all mat¬ 
ters relating to, or arising out of, the consti¬ 
tution and management of the Provident 
Fund specified in clause (1) of this Statute 
shall, in respect of the period prior to the 
19th day of June, 1928, be governed and re¬ 
gulated by the original Statute made in that 
behalf on the 28th day of September, 1922, 
by the Governor-General in Council in exer¬ 
cise of the power conferred on him by sec¬ 
tion 47. 

NOTE. —In the foregoing clauses of this Statute, 
“subscription” means the amount paid by the subs¬ 
criber, and “contribution” means the amount con¬ 
tributed by the University. 

83. (1) Save as otherwise provided in the 

General provisions Aot . a11 De g re0 Colleges 
relating to Colleges shall be in close proxi- 
[section 28 (g)]. mity to one another and 
to the University and shall ordinarily be 
located on the University estate: 

Provided that the Executive Counoil shall 
have the power to exempt from the provi¬ 
sions of the foregoing clause, temporarily, or, 
if necessary, permanently, a College which 
is unable to comply therewith for want of a 



1943 


ACT No. 24 OF 1943 Aots 59 


suitable site or an adequate grant-in-aid for 
building or maintenance. 

(2) Management. — Every recognised 
College shall be a publio educational insti¬ 
tution; the whole of its funds shall be appro¬ 
priated to its own educational purposes and 
shall be fully controlled by its Governing 
Body. 

(3) Each College recognised by the Uni¬ 
versity shall be managed by a regularly con¬ 
stituted Governing Body which shall inolude 
the Principal and at least two other mem¬ 
bers of the teaching staff of the College 
eleoted by the teaohing staff including the 
Principal and not less than two members 
appointed by the University. The rules re¬ 
lating to the constitution and powers of 
the Governing Body and the appointment, 
powers and duties of the Chairman and other 
officers of the Governing Body shall be such 
as may be prescribed by the Ordinances. 

(4) Any change in the constitution, powers 
or personnel of the Governing Body of a re- 
cognised College shall be reported forthwith 
to the Executive Council. 

(5) The Principal of a College shall be 
responsible for the internal administration 
and discipline of the College. 

(6) Every College shall have a duly con- 
stituted College Council properly represen¬ 
tative of the teaching staff, to advise the 
Principal in the administration of the College. 

(7) Every College shall satisfy the Exe¬ 
cutive Council that adequate financial provi¬ 
sion is available for its continued and efficient 
maintenance, either in the form of an endow¬ 
ment or by an undertaking given by the per¬ 
son or body maintaining it. 

(8) Tuition and other fees fixed by a Col¬ 
lege shall not be below the minimum rates 
prescribed by the Ordinances in this behalf. 

(9) Every College shall maintain such 
registers and records as may be prescribed 
by the Ordinances and furnish such statisti¬ 
cal and other information as the University 
may, from time to time, specify. 

(10) Every College shall submit each year 
by a date to be fixed by the Executive Coun¬ 
cil a report to the Executive Council on the 
working of the College during the previous 
year, giving the particulars and circumstan¬ 
ces of any change in the staff or the manage¬ 
ment, the number of students and a statement 
of income and expenditure and such other 
information as may be required. 

(11) Recognition. — A College applying 
for recognition by the University shall make 
a written application to the Registrar so as 
to reach him not later than 16 th ootober 


preceding the academic year from which the 
recognition sought is to take effect. 

(12) A College applying for recognition 
shall satisfy the University on the following 
points:— 

(a) that it guarantees a satisfactory 
standard of educational efficiency for the 
purpose for which recognition is sought, and 
that it is established on a permanent basis; 

(b) that its financial resources are such 
as to make due provision for its continued 
maintenance; 

(c) that it is under proper management 
and is suitably organised; 

(d) that its buildings are suitable and 
sufficient; 

(e) that the furniture and library and 
laboratory equipment are adequate; 

(f) that the provision for the residence, 
discipline and supervision of students is 
satisfactory; 

(g) that due provision is made for the 
health and reoreation of students ; 

(h) that the qualifications and number of 
its teaching staff are adequate, and the con¬ 
ditions of their service such as may be ap. 
proved by the University; 

(i) such other matters as are necessary 
for the maintenance of the tone and stan¬ 
dards of University education. 

(13) A College applying for recognition 
shall give full information in the application 
on the following matters:— 

(a) constitution and personnel of its Gov¬ 
erning Body; 

(b) standards and subjects in respect of 
which recognition is sought; 

(c) accommodation, library and labora¬ 
tory equipment and strength of the College; 

(d) number, qualifications, work, emolu¬ 
ments and conditions of service of teachers; 

(e) provision for hostels, playgrounds and 
the residence of the Principal and other 
members of the staff; 

(f) fees proposed to be levied; 

(g) the financial provision made for the 
continued maintenance of the College; 

(h) such other matters as may be pres¬ 
cribed by the Ordinances. 

(14) Every College shall comply with the 
relevant Statutes, Ordinances and Regula- 
tions of the University. 

(15) Recognition shall in no case be 
granted with retrospective effect beyond the 
date on which the application was made. 

(16) Where a College desires to raise the 
standard or alter the subjects in respect of 
which it is recognised, the procedure here- 
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inbet'ore prescribed shall, so far as applicable, 
be followed. 

(17) Teaching staff. — Every College 
shall have on its staff a minimum number of 
teachers maintained for co-operative teach- 
ing. The number of teachers and the scope 
of teaching shall be specified in each case by 
the University. 

(18) Every teacher in a College shall be 
employed under a written contract stating 
the conditions of his service and the salary 
to be paid to him ; a copy of this contract 
shall be given to each teacher and a copy 
shall be lodged with the University. 

(19) Any difference or dispute of any 
kind whatsoever arising out of a contract be¬ 
tween a recognised College and a member of 
its teaching staff including the Principal 
shall be referred to the arbitration of an 
Appeal Committee of three independent per¬ 
sons appointed by the Chancellor. This Ap¬ 
peal Committee will deal with all matters 
under this clause which occur during the 
period for which such Committee is appoint¬ 
ed which period shall not be less than two 
years. The Appeal Committee shall have 
power to enquire into facts and to interpret 
the terms of the agreement, if any. The 
decision of the Appeal Committee shall be 
final and binding on both parties and the 
Arbitration Act, 1940 (X of 1940), shall apply 
to such arbitration : 

Provided that this clause shall not apply 
in the case of a dispute arising in connection 
with the termination of the services of either 
the Principal or any member of the teaching 
staff of a recognised College who is on pro¬ 
bation or on a temporary basis. 

(20) Every College shall maintain a rea¬ 
sonable proportion of recognised teachers to 
students on its rolls. Such proportion and 
the maximum number of students on the 
rolls shall be determined by an Ordinance. 

(21) In the case of a College for women 
the staff shall, as far as possible, be composed 
of women only. 

(22) The rules framed by the Governing 
Body of each College regarding the quali¬ 
fications, emoluments and the conditions of 
service of every teaoher in that College shall 
be such as may be approved by the Uni¬ 
versity. 

(23) A teacher dismissed for misconduct 
by a recognised College shall not be employ¬ 
ed by any other recognised College without 
the previous consent in writing of the College 
dismissing. 

(24) Admission of students _Admission 

of students to a College shall be subject to 


the conditions prescribed by the Ordinances 
in this behalf. 

(25) Terms and holidays Each College 

shall conform to the University term3, vaca¬ 
tions and holidays. 

(26) Residence , health and discipline .— 
Every College shall make adequate provi¬ 
sion for the residence of its students not 
residing with their parents or recognised 
guardians and shall provide adequate facili¬ 
ties for the physical exercise, discipline and 
health of its students. Every College shall 
conform to the conditions of residence pres¬ 
cribed by the Ordinances and be subject to 
the control of the Board of Residence, 
Health and Discipline. 

(27) The conditions of residence in a 
College shall be prescribed by the Ordinances 
and every College shall be subject to inspec¬ 
tion by any member of the Residence, Health 
and Discipline Board authorised in this be¬ 
half by the Board and by any other person 
authorised in this behalf by the Executive 
Council. 

(28) Every College to which women stu¬ 
dents as well as men are admitted shall pro¬ 
vide separate reading and retiring rooms 
and other necessary conveniences for women 
students. 

(29) Inspection and enquiry .—The Aca- 
demic Council shall provide for the periodi¬ 
cal inspection of each College in respect of 
the instruction, education and discipline 
therein and shall submit reports thereon to 
the Executive Council. 

(30) The Executive Council may, when¬ 
ever necessary, cause an inspection of a 
College to be made by such person or persons 
as it may deem fit. 

(31) The Executive Council shall also 
have the power to cause an enquiry to be 
made in respect of any matter connected 
with a College. In every case notice shall be 
given to the management of the College of 
the intention to cause an enquiry to be made 
and the management shall be entitled to be 
represented thereat. 

(32) The Executive Council may, on the 
report of the Academic Counoil, or as the 
result of the inspection or the enquiry made 
under the foregoing clauses (30) and (31) 
advise the College concerned on any matter 
relating to the report, inspection or enquiry, 
or direct the College, after considering any 
representation that it may make, to take 
such action as may be specified; and the 
College shall take action as directed within 
such period as may be fixed. 
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(33) Withdrawal of recognition. — The 
Executive Counoil may, after due enquiry 
and after consultation with the Academio 
Council, by a majority of all the then mem¬ 
bers of the Executive Counoil withdraw the 
recognition granted to a College whioh has 
failed to comply with the conditions pres¬ 
cribed by the Statutes and Ordinances or 
imposed by the Executive Council at the 
date of recognition or at any later date. The 
Executive C mnoil shall give the College an 
opportunity of appearing at any such enquiry 
as aforesaid and of making representations 
on its own behalf. The Executive Council 
shall inform the College of its deoision and 
the College shall be entitled to appeal to the 
Central Government within thirty dayB of 
the reoeipt of any decision of the Executive 
Council to withdraw recognition, and the 
decision of the Central Government on the 

appeal shall be final. 

(34) Bud jet of financial requirements. 

_Every College shall submit on or before 

16th November each year a full statement of 
its financial requirements to the Executive 
Council for submission to the Central Gov. 
ernment. 

(35) When a College ceases to exist with 
the sanction of the University, the disposal 
of its assets, where not specifically provided 
for, shall be settled by the Governing Body, 
the University and the Central Government 
in consultation. If these bodies should fail 
to reach an agreement, the Central Govern, 
ment shall appoint an arbitrator whose decu 

sion shall be final. 

(36) Every Governing Body shall main- 

tain a Provident Fund for the benefit of 
members of its teaching staff, in accordance 
with rules prescribed by the Central Gov¬ 
ernment. . ,, 

(37) All trust funds belonging to the 

College or under the control of the Govern, 
ing Body shall be shown separately in the 

accounts of the College. 

(38) Investment of funds belonging to 

the College or under the control of the Gov- 
erning Body shall be made in property and 
securities authorised by law for the invest- 
„ ment of trust funds or such other classes of 
security as may, from time to time, be ap- 
proved by the Central Government. 

34. [section 2 (a)l.-(U A Colle g® ah ® 11 

Instruction provided provide instruction in 
by Colleges. such subjects and up 

to such standard as it may be authorised to 
do, from time to time, by the Executive 
Council on the advice of the Academic 
Council. 
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(2) A College may not, without the pre- 
vious permission of the Executive Council 
and the Academic Council, suspend instruc- 
tion in any subjeot whioh it is authorised to 
teaoh and teaches. 

(3) All recognised teaching in connexion 
with the University courses shall be con¬ 
ducted under the control of the Academio 
Council by teachers of the University (sec- 
tion 7). 

(4) “Recognised teachers of the Univer¬ 
sity” shall be members of the staff of a 
recognised College of the University, re- 
cognised by the Executive Council as Pro- 
fessors, Readers, or Leoturers, or otherwise 
as teachers of the University, whose teaching 
in their own College, in subjects for which 
they are recognised, shall be regarded as 
recognised teaching in Courses of Study 
pursued in the University (Statute 21). 

(5) No person shall be recognised by 
the Executive Council as a teacher of the 
University except on the recommendation of 
the Committee of Selection constituted for 
the purpose (Statute 17). 

(6) The number of recognised teachers in 
a College, their qualifications, emoluments 
and the conditions of their service shall 
be such as may be determined by the 

Ordinances. 

(7) The teaching work of Colleges shall 
bo subject to the control of the Academic 
Council. The Executive Council may, after 
considering the advice of the Academic 
Council and in consultation with the autho¬ 
rities of the recognised College or Colleges 
of tbo University, direct that such part of 
the teaching of the University as may be 
prescribed by the Ordinances may be pro- 
vided on a basis of co operation among the 
Colleges or among the Colleges and the 

University. 

(8) Teaching in the B.A. Honours and 
Post-graduate courses may be organised by 
the Academic Council on a basis of co-opera- 
tion between the University and the Colleges 
or among the Colleges themselves through 
the Deans of Faculties concerned, and co- 
ordinated by the Board of Co-ordination. 
The principle of co-operative teaching may 
likewise be extended to the B.A. Pass in 
some selected departments or subjects where 
the small 3ize of the classes makes its ap¬ 
plication possible or the nature of the sub- 
jects taught makes it desirable. Lectures 
delivered by a recognised teacher of a College 
under this clause, or by an appointed teacher 
of the University, shall be open to all stu- 
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dents pursuing the course of study concerned 
in any College in the University. 

(9) Arrangements for teaching other than 
B.A. Honours, Post-graduate courses and 
the courses of study in B.A. Pass on a co¬ 
operative basis, scheduled in the Ordinances 
according to the foregoing clause, shall be 
made by the Principal of a recognised College 
for the students of his own College. The 
time-table of each College for this teaching 
shall be framed by the Principal in co¬ 
operation with the Deans of the Faculties 
concerned. 

(10) Lectures delivered by a recognised 
teacher of the University for the benefit of 
students of his own College may be open to 
students of any other College or Colleges, 
either by mutual agreement between the 
Colleges concerned, or under the direction of 
the Academic Council after securing the 


consent of the authorities of the College to 
which the teacher belongs. 

(11) Every College shall be subject to 
inspection, from time to time, in respect of 
the instruction, education and discipline 
therein by one or more persons appointed 
by the Academic Council in this behalf. The 
Executive Council may, on the report of the 
Academic Council, advise the College con- 
cerned, on any matter relating to the report 
or direct the College, after considering any 
representation that it may make, to take 
such action as may be specified; and the 
College shall take action as directed within 
such period as may be fixed. 

35. There shall be a Board of Diploma 
Courses in Domestic Soiences. The constitu¬ 
tion, powers and duties of the Board shall 
be prescribed by the Ordinances. 
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SUBJECT INDEX 


Agra Tenancy Aot (3 of 1926), Ss. 3, 85 
205 and 209— Non-payment of revenue by 
thekadar is not non-payment of rent la 

_ S. 85 (2) — “Compensation” must be 

compensation for the breach of condition 
■whioh is the ground of forfeiture of the lease 

16 

_ S. 85 (2)— Discretion under S. 85 (2) 

—Scope of, explained l c 

_Ss. 205 and 209 —Relief under S. 205 

is not restricted to case of non-payment of 
rent 

Bengal Tenancy Act (8 of 1885), S. 65 

—Rent—First charge—Position of landlord 
mortgagee and purchaser, explained 102c 

Bihar and Orissa Public Demands Re¬ 
covery Aot (4 of 1914), S. 8 — Provision 
to general public demands — Charge under 
S. 8 (b) does not take precedence over 
previous mortgage 102a 

_Ss. 26 (3) and 24 —Date of service of 

notice is crucial date 1026 

Central Provinces Laws Act (20 of 1875), 
S. 5 — General oustom would prevail over 
recorded statements under S. 5 48c 

Certiorari—Writ of—Nature and scope of, 
explained 164a 

_Writ of—High Court of Madras has no 

jurisdiction to issue certiorari to any one 
outside town of Madras unless he is British 
Bubject: I. D. R. (1988) Mad. 858 ( 38) 

25 A.I.R. 1988 Mad. 381 = 178 I. 0. 416, 
BEVEBSED 1646 

Civil Procedure Code (5 of 1908), S. 60 
(1) (m )—Gift to grand-daughters under 
will held was vested and not contingent 

interest 121ct 

_S. 100 —Contrary to law —Failure to 

appreciate and determine question of fact to 
be tried is error of law 208a 

*_ S. 100 — Custom— Existence of, is 

question of law 

_ S, 100 —Finding of faot to be final 

must be clear and specific 24a 

_ S. 112 _Special leave granted—Objeo- 

tion about value being less than Rs. 10,000, 

or case not otherwise fit cannot be taken 

142a 

- S. 144 — Decree varied or reversed — 

Right to restitution arises automatically and 
is claimable before trial Court—Trial Court 
and not appellate Court should assess mesne 
profits }®9a 

*_ Ss. 144,145 and 161 —Security bond 

for liability of j plaintiff decree-holder for 


Civil P. C. 

mesne profits executed by surety — Surety 
not bound to any individual— Enforcement 
of bond—S. 145 does not apply — Remedy 
lies by way of application under Ss. 144 
and 151 and not by separate suit—Mode of 
enforcement of bond indicated — Scope of 
application for restitution explained 1896 

_O. 13, B. 3 — Objection as to mode of 

proof must be taken before document is 
marked and not in appeal for first time:83a 

**_ 0. 21, B. 2 — Decree assigned — 

Adjustment not certified— Judgment-debtor 
cannot maintain that no decree exists which 
can be transferred : 47 Bom. 643= (’23) 10 
A.I.R. 1923 Bom. 404 = 75 I. C. 893, 
OVEBBULED 666 

_0. 32, Br. 7 and 6— Interpretation of 

_Transfer of deoree by guardian on behalf 

of minor to third party for consideration — 
Leave of Court is not necessary: 70 C. L. J. 
115=(’89) 26 A.I.R. 1939 Cal. 588 = 186 
I. C. 72, BEVEBSED 96 

_ Sch. 3, Para. 11— Mortgage of property 

after execution sale but before its cancella¬ 
tion on payment under 0. 21, R. 89— Pro¬ 
perty still being under Collector’s control 
under para. 11, mortgage held invalid: 29a 

Constitutional law—Central or Provincial 
field of legislation — Legislation falling ex¬ 
clusively within Central field—It is im¬ 
material whether Central Legislature has 
dealt with it or not—Provincial Legislature 
has no power ^6a 

_Central or Provincial field of legislation 

— Main subject within exclusive powers of 
Central Legislature—Matter incidental or 
ancillary within powers of Provincial Legis- 
lature—Latter is competent to legislate only 
if Central Legislature has not already occu¬ 
pied such field ^66 

*Contempt—Contempt of Court — Scand¬ 
alizing Court — Test — Proceedings for — 
Scope of — Proceedings when should be 
instituted, explained 202 

Contract Act (9 of 1872), Ss. 2 (i) and 

19 _Option characterising voidable contract 

explained 34c 

_ Ss. 25 (3), 62 and 127 — Newly ad¬ 
mitted partner acknowledging liability of 
partnership — There is consideration — Ac¬ 
knowledgment creates new contraot: 20 
P. L. T. 826=(’89) 26 A.I.R. 1939 Pat. 823 
=183 I. 0. 179, BEVEBSED 1476 
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Contract Act 

~ ~ Ss ' 39 G 4 — Contract rescinded 

under S. 39—S. 64 applies 34 a 

S. 62 Novation is good consideration 

*_ 0 c , 147c 

05. 64 and 65 —Words "benefit” and 
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11 , . , —ffULua uenent and 

advantage” in Ss. 64 and 65-Meaning of 

— fayment under contract held was "bene, 
ht or advantage”,, Sib 

: 65 — Suit on mortgage — Mortgage 

ound invalid being in contravention of 

tin Civil P ' - Mortgagee 

i A>LR * 1937 Oudh 410=169 

I. C. /8o, REVERSED 296 

Ss. 196 to 200 — Ratification can be 
express or implied from conduct — Decree 
assigned by unauthorised agent — Decree- 
nolder can ratify assignment 66a 

o n “; na ‘ Proce J u [ e Code (5 of 189S), 

wuiu~ Charg0 of abefctin g named person— 
Whether accused can be convicted of abetting 
unknown persons (Quare) i 92d 

—-5 .423 Charge—Amendment of, under 
423—Power must be used with discretion 
so as not to prejudice accused iqo,. 

named'* ^ ^ ~~ Charge of abetting 

named persons _ High Court under S. 423 

1 ) (dj can alter charge into one of abetting 

rrimirfl Pe / S ? n f ~" Engli8h IftW 8tated: 1926 
Crimmal trial — Stolen property found 

with accused—Recent theft—Accused giving 

fs for”ury n_W th6r ** “ rea90nabI y™e 

— Jury trial—Misdirection— G, J and N 
charged with receiving stolen property — ,/ 

and N in touch with actual thieves_ G in 

touch with J only— G's case must be consi. 
dered separately from that of J and N: 2126 

Jury trial — Misdirection must deprive 
accused of fair trial 2l2d 

~ 4 ppeal — Privy Council—Question as 
to weight to be attributed to evidence and 
whether evidence should be accepted—Privy 
Council will not interfere in appeal 192a 

Accomplice—Accessory after the fact is 
an accomplice ^ a 

—Assessor—Trial with aid of — Opinion 
of assessor must be given in open Court — 
Reasons for the same explained—Practice of 
giving opinion to judge in private is no reason 
for disregarding plain provisions of statute 

7To^ a o land High Courfc Proclamation 
(1988), Ss. 7, 8 and 10 

-Murder case—No evidence how or when 

opinion of assessor given — Maxim "omnia 
prsesumuntur rite acta” oannot be applied: 4c 

-Assessor—Trial with aid of—Failure to 

give opinion in open Court—Effect of stated 


Criminal trial 

cTofcT a o lIa ^ d High Court Proclamation 
(1938), Ss. 7, 8 and 10 4d 

Crown—Primary education grant to munici¬ 
pality is merely bounty and can be reduced 
by any amount — That interest earned by 
municipality on previous grants is made 
measure of reduction makes no difference: 21 
Cn st ° m _ Burden of proof lies on him who 
claims it in derogation of another’s rights 

—Immersion of tazias - Variation^ 
tazias or m number of tazias-Custom other, 
wise established should not be rejected: 111c 

~ Immersion of tazias 
peacefully from 1910 to 25 held insufficient 

l°qq« D \T 1Ilg !?S?°Si r T y right: ( ’ 38) 25 A.I.R. 
1938 Nag. 177, REVERSED Ul d 

Debtor and Creditor — Mortgage in one 

country covenanting repayment of given 

number of notes of different country—Tender 

of equivalent of such notes in currency of 

former country according to market rate in 

such country held proper 69 

Deed— Construction—Words literally bear. 
hA g of* ra t en * fc J S6D9e ~ Fufcure 36030 wben mft y 

be attributed stated 1216 

-Construction—Rule of, indicated: 115a 
—Construction _ Grant of zamindari in 
751 or 1772 — Grant prevails over admis- 

BI0D8 

—— Construction — Perpetual lease—For. 
eiture clause — Non-payment of revenue 
instalment by lessee — Lessee held incurred 
forfeiture—Case held came under S. 206 (o) 
and attracted S. 85 (2), Agra Tenancy Act 

- Relief under S. 85 (2), Agra Tenancy, 
against forfeiture refused \ e 

Evidence—Appreciation of — Trial Court’s 
? p, o ni ° n a3 k ° credibility of witness-Appel- 
late Court should not ordinarily interfere 

i59 d 

tr^T^ m,99i ^ lity ~ Evidence of similar 

transactions—Extent of admissibility stated 

Eyidence Act (1 of 1872), S. 66 _ Docl* 

™ la9 ‘.heard of held in previous 

tigatmn to be m possession of plaintiff’s 
father—No reason to suppose to be in posses- 

i-ZnFff' d0fGndank ~ Nofcice to produce on 
plaintiff is mere formality g 3 ^ 

r 7 A ~ Original receipt though - 
registered is private dooument 83c 

nf7aZT¥ lt » T ™$ illg Taxation Act (3 

ttJl 926 ' u' 2 — S * 2 ia 00t confined to 
trades or businesses carried on in British 

wml- H o atial T Skate Bank held came 
within S. 2 — Income, profits or gains of 

business of Bank received in British India 



Subject Index, A. I. R. 1918 Privy Council 


ners 

** 


Govt. Trading Taxation Aot 
held taxable under Income-tax Act: 52 All. 
419=(’80) 17 A.I.R.1930 All. 389=1271.C. 
679, OVERRULED 181 

Grant — Tanjore Palace Estate — Some- 
swarapuram and other villages — Right to 
take water into accustomed channels passed 
to grantees—Implied agreement was not to 
levy any quit rent on the estate 1866 

Hindu law — Adoption — Power to adopt 
is not defeated by death of sole surviving 
coparcener or by partition between coparce- 

196a 

—Adoption — Effeot of adoption on 
continuity of line and on property which 
belonged to joint family, stated: I.L.R.(1937) 
Bom. 608 : (’37) 24 A. I. R. 1987 Bom. 
279 : 1701. C. 893 (F.B.), OVERRULED 

196 c 

**-Adoption — Effect of adoption on 

separate property which had aleady passed 
to another by Inheritance, statedr 196d 
-Applicability^^Rajgonds (Quare) 

48d 

**-Debts—Avyavaharika—In partition 

pronote with D allotted to E—D not hand¬ 
ing it over toll in time—Suit by H —Decree 
against D’s sons is for sum rightly due from 
D — Debt of D held not Avyavaharika — 
I. L. R. (1938) All. 829= (’38) 25 A. I. R. 
1988 All. 601=178 I.C. 449, REVERSED 

1426 

-Impartible estate— Incidents of stated 

196e 

-Joint family— Death of sole surviving 

coparcencer whether necessarily puts an 
end to coparcenary explained 1966 

-Joint family—Self-acquired property— 

Shares held joint family property 40a 

-Joint family—Family business — One 

member starting business in partnership 
with stranger — Business financed from 
family funds — Transactions entered in 
family books—Business held not individual 
business of the member but of the family 

406 

--Minor — Guardian of person and pro. 

perty — Mother has best claim — Claim 
ought not to be disregarded exoept on good 
grounds 1066 

-Partition —'Reunion — Evidence of, 

must be very cogent 106a 

**-Religious endowment — Sebaiti — 

Succession— Founder appointing sebait but 
not absolutely —On death of sebait, sebaiti 
goes to founder or his heirs—Only son of 
founder appointed sebait but not absolutely— 
Son surviving—Son’s heirs are not excluded 
by founder’s heirs: 22 0. L. J. 404=(’16)8 


Hindu law 

A.I.R. 1916 Cal. 312=82 I.C 823, OVER. 
RULED 89 

-Religious endowment—Gaddi—Mean. 

ing of — Religious opinions or professions 
cannot incapacitate person from holding 
property — Jain alleged to be gaddinashin 
living more like grihasta than ascetic and 
acquiring and managing property— No evi¬ 
dence of source of money or dedication of 
property—Property held private property of 
Jain 7 

-Succession—Preference of whole blood 

to half blood applies also to bandhus 106 

**-Succession — Sister includes half- 

sister by same father, so also sister’s son 
includes half-sister’s son and is preferred 
to father’s uncle’s son : 56 All. 725 = 
(’83) 20 A. I. R. 1938 All. 491=145 I. C. 
529 (F.B.); 11 Luck. 148=(’35) 22 A.I.R. 
1935 Oudh 332 = 15 5 I. C. 94 ; (’38) 25 
A. I. R. 1938 Mad. 364 = 182 I. C. 734 
and 19 Pat. 382= (’40) 27 A. I. R. 1940 
Pat. 310=189 I. C. 883, OVERRULED ; 
1937 A.L.J. 767=(’S7) 24 A.I.R. 1937 All. 
C55 = 171 I. C. 792, REVERSED 10c 
’ Hindu Law of Inheritance (Amend¬ 
ment) Act (2 of 1929), S. 2 —Word "sister’’ 
in S. 2 includes half-sister : 19 Pat. 882= 
(’40) 27 A.I.R. 1940 Pat. 310 = 189 I. C. 
883, REVERSED 184 

- S. 2 — Act applies even in those pro- 

vinces where persons specified were not 
recognised as heirs 10a 

Impartible estate — Dalli zamindari of 
tahsil Sakoli, District Bhandara, held not 
impartible 48e 

Income-tax Act (11 of 1922) —Construc¬ 
tion — English decisions cannot be used 
generally but may be useful only on some 
fundamental concepts, e. g., meaning of 
"income’’ 158a 

- Ss. 2 (1) and 4 (3) (viii )—Income of 

wakf agricultural — Remuneration of mut- 
walli not dependent on nature of property 
or on amount of income—Remuneration is 
not agricultural income 20 

* - Ss. 6, 9,12 —Mining lease—Minimum 

royalty or royalty payable on each ton is 
income taxable under the Act 153d 

- Ss. 9, 6 —Royalties on coal mines fall 

under head "other sources” and not under 
"property”—They are not profits or gains 
of business 1536 

- S. 10 —Object of, explained 124 d 

* - Ss. 10 (2) (vi) and 26 (2 )—Business 

transferred — Right to unabsorbed balance 
of depreciation does not pass to successor 

< ■ 124a 
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Income-tax Act 

* 7 Ss - 1° (V (™) and 26 — Business 
transferred _ Depreciation to be allowed to 

eucceasor .a not to be calculated on ooat of 

predeceaaor bat on price paid by auccesaor : 
7 I. T. R. 374, OVERRULED 124c 
— — Ss. 26 and 10— S. 26 concerna peraon 
to be aaaeaaed, S. 10 with computation: 1246 

Interpretation of statutes - Hardship 
and injustice resulting from construction- 
it is for Legislature to avoid it 76c 

-Illustration to section cannot be ignored 
m construing it e 34 ^ 

‘Landlord and tenant - Failure to give 
possession of part of land demised—Doctrine 

3 tated 9Pen31 ° n ° f r6nt ~ Applicability of, 

Limitation Act (9 of 1908 ), Art. 182 (5 ) 

- Successive execution applications are 
competent qo 

2 ? 2 / 5 ) ~ Pr 0 vious execution 
application to be efifective must be "in ac 
cordance with law" “ gol 

f Art-182 (5 )~Execution application 
for sale of property already attached before 

judgment—^solvency of judgment-debtor 

-Certified extracts of mutation register 

by , C ° Urt “ ot fiIed| — Execution 
application dismissed for default—Applica- 

Lon held was one "in accordance with law" 

0 21 R C i 1V d n* C " i3 P ermiss »ve— 

U. *1. a. 13, Civil P. C., is mandatory: 98c 

Madras Charter of 1800, CL 8 -Clause 8 
gives powers to Judges not merely indivi¬ 
dually but as constituting Supreme Court 

7. ^l s * q* 22, 33 and 34 —Interpreta¬ 
tion of—Supreme Court had no power to 
issue writ of certiorari on any one outside 
Madras unless he was British subject: 164e 
Madras Estates Land Act (1 of 1903) 

*■# a £ d 30 Proceedings under 

SectfonlowTb) 13 n0t b ° Und 16 b 4 7 

Madras Irrigation Cess Act (7 of 1865 ) 

—Grant of village — Extent of right of 
taking water depends on terms of eaoh grant 

q i n • , _ 186 a 

S. 1 Proviso i—Tanjore Raj-Somes- 

r\ti n vtiIIama . 
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Negligence Collision—Contributory negli. 
gence—It must be efifective or decisive cause 

° f P? rson whose premises on fire 
Extent of—Onus is on person who alleges 

to 1884 nCe ~~ Fr0nCh CivU Code ' Ss * 1882 

■pv 108a 

—Damages caused by spreading of fire- 
Ongm and course of fire in dispute—Map of 
locus in quo should be included in record ’ 

-Doctor — When he is criminally 1 ^ 
ponsible for, explained — Doctor dissolving 

and preparing mixture and 
injecting several persons — Mere fact that 

several persons fell ill or died held not suffi 

pZdtr 0V w 0r r inal P^igenee 724 

Pleadings—Facts and not legal inferences 
from them must be set out 147a 

h , . e ^j? gs — Amendment of—New case 
by plaintiff not contained in pleadings — 

l^ave toamfnd D313 !i OD pr0perappIicati °a for 

of R~u S ^ 0nd appeal - 11 i3 the duty 

of the High Court, when entertaining a 

t0 u early 8peoif y the grounds 
be compete h nt h0y h ° ld SeCOnd appeal *? 

mlf*lZ?yT lnsol ™ no * Aot (*% 

1909 )—English decisions should be applied 

V ) d . 40 — Hindu son becoming 
u„ fl r V8nt —father’s separate property must 

an/wh ? P led for payin S father's creditors 

navm B ni r er “f 7 remain > 9 to be osed for 

payment to insolvent’s creditors 15^ 

- S. 49 (5) — Hindu son becoming in 

solvent—Joint family property—No priority 
Z°:™ dlt0r o£ Solvent’s father against soX 


fnv 7 - T * t^per&y—JNo priority 

creditor IDSolven t’s father against eon's 

• 7~ S ' 116 — Transfer found ac/'of 

ri TO ^'“°' d r of ^indication _ Tran 


.it--Lvt»j—oomes- 

warapuram village—Grant held constituted 

engagement within proviso—Grantee held 
entitled to quantity of water flowing along 
channels -- Right to free irrigation not 
limited to dittam wet lands only 186c 

- S. 1 (a) Prov. (1 )—Decision in (’17) 4 

A. I. R. 1917 P. 0. 42, has not been applied 
to inams in general in (’88) 20 A. L R. 1988 
P. C. 169 133 


,, , uuiuawon — Tran. 

““ ss® 

reasonably required should be granted: 180 J 
Sch. 2, R. 23 —Applicability of, stated 

Priaofpal and agent _ CommiMion aJ,nt 

***£$& ts- ."- as 

ax- 1 - 1 — 

SSmTSST 'afk-tVb.n 

-—^ executed by Indian in English — 
Construcbon of by Courts in India -? Privy 
CounoU will hesitate to interfere 1210 



Privy Counoil 

-Appreciation of evidence — It does not 

interfere with view of trial Court in absence 
of strong reason to contrary 1086 

-Interference with lower Court’s discre¬ 
tion — Strong grounds are necessary: 106c 

-Criminal appeals — Unless injustice of 

a serious and substantial character has occur¬ 
red, Privy Council will not interfere — On 
circumstances of case held they should inter¬ 
fere 72c 

Prize Court — Crown captor — Duty of 
proceeding to adjudication attaches when 
ship is seized 64a 

* -Jurisdiction—Awards for civil salvage 

for services rendered before seizure of prize 
can be made 646 

Provincial Insolvency Act (5 of 1920), 
S. 33 — Order held amounted neither to 
acceptance nor rejection of debt — Order 
held not appealable 98/ 

._Ss. 78 (2) and 35— Annulment result¬ 

ing from setting aside of adjudication is 
annulment under Act 98d 

* - Ss. 78 (2) and 49— Debt how “proved 

under Act” indicated 98c 

Receiver — Receiver of lease, hold — Sub¬ 
rents must be appropriated first towards 
head rents — By consent order landlord held 
waived his olaim to priority in respect of 
head rents — Receiver held entitled to 
priority in respect of loans raised under 
orders of Court 1856 

Record of rights — Entries in—Presump¬ 
tion — Entry with consent of zamindar and 
members of family — Cogent evidence is 
necessary to disprove entries 48a 

Registration Act (16 of 1908), S. 60 (2) 
— Endorsement showing presentation and 
execution by P — Only thing to be proved 


1943 Indexes (P.O.) — 2a (4 pp.) 
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Registration Act 

is whether person presenting was P or 
imposter — It is question of fact 886 

Res judicata —Co-defendants — Conditions 
requisite stated — Decision held operated a3 
res judicata 1156 

Speoific Relief Act (1 of 1877), S. 42 
Proviso — “Other relief” must be against 
defendant against whom declaration is sought 
—No other relief held could be claimed: 94 
Tenure — Government Ghatwali tenure — 
Incidents of—Non-payment of rent—Effect 
of, stated 186a 

*Tort — Vicarious liability — Servant em¬ 
ployed by railway as carpenter and general 
handy-man required to go to various stations 
— Means of transport used by him was his 
private car against express provision to use 
car without third parties insurance — Ac¬ 
cident in journey due to servant’s negligence, 
held in the course or within the scope of 
servant’s employment by railway company 

63 

Transfer of Property Act (4 of 1882), 
Ss. 105 to 108 — Mining leases are leases 
within T. P. Act 158c 

United Provinces Encumbered Estates 
Aot (25 of 1934), S. 2 — Opening words 
“unless there is anything repugnant in the 
subject or context” of S. 2 — Effect of, ex¬ 
plained : I. L. R. (1939) All. 131==(’39) 26 
A.I.R. 1939 All. 97 = 179 I. C. 856 
(F. B.), REVERSED 2056 

*_ S. 2 (a )—Partition deoree—Amount 

directed to be paid by one party to another 
to equalize shares is debt within S. 2 (a) : 
I. L. R..(l939) All. 131 = (’39) 26 A. I. R. 
1939 All. 97 = 179 I. C. 856 (F. B.), 
' REVERSED 205a 

Will — Construction — Duty of Court laid 
down 43 
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A. I. R. (30) 1943 Privy Council 1 

(From Allahabad) 

5th August 1942 

Lord Thankerton, Sir George 
Ranetn and Sir Madhavan Nair 

Bishnath Singh and others — 

Appellants 

v. 

Balwant Rao Naik Kalia and others — 

Respondents. 

Privy Council Appeal No. 45 of 1940; Allahabad 
Appeal No. 4 of 1987. 

(a) Agra Tenancy Act (3 of 1926), Ss. 3, 85, 
205 and 209 — Non-payment of revenue by 
thekadar is not non-payment of rent. 

The non-payment of the revenue by the thekadar 
which under the terms of his lease he is under an 
obligation to pay to the Government does not amount 
to non-payment of rent so as to attract S. 85 (2) by 
virtue of S. 209. t p 

(b) Agra Tenancy Act (3 of 1926), S. 85 (2)— 
“Compensation” in S. 85 (2) — Interpretation 

of. 

The compensation referred to in S. 85 (2) must be 
compensation for the breaoh of condition whwh is 
the ground of forfeiture of the lease. l p 3 /J 

(c) Agra Tenancy Act (3 of 1926), S. 85 (2)— 
Discretion under S. 85 (2)—Scope of. 

Section 85 (2) gives the Court a limited discretion 
by no means amounting to a full or general authority 
to relieve against a forfeiture by imposing such terms 
a b to the Court may seem fit. [£ 3/ >g J 

(d) Agra Tenancy Act (3 of 1926), Ss. 205 
and 209—Relief under S. 205 is not restricted to 
case of non-payment of rent. 

In view of S. 209, it would not be correct to say 
that under S. 205 relief can be granted only m case 
of non-payment of rent. L* 

(e) Deed—Construction — Perpetual lease — 
Forfeiture clause — Non-payment of revenue 
instalment by lessee — Lessee held incurred 
forfeiture—Case held came under S. 205(c) and 
attracted S. 85 (2), Agra Tenancy Act —Relief 
under S. 85 (2), Agra Tenancy Act, against for¬ 
feiture refused. 

1948 K/la 


The document embodying a perpetual leaso dated 
18th December 1875, in respect of village described 
the lease as a "theka” and the lessee as “thekadar." 
There was a forfeiture clause in tho following terms: 
"(4) I shall pay the Government revenue with cesses, 
etc. instalment after instalment. If I fail to pay any 
instalment, and tho proprietor of the nmhal has to 
pay it, the latter will be authorised to pay it himself, 
and immediately get the theka cancelled and enter 
in possession of the entire leased mauza and settle it 
in any way he likes." The thekadars having made 
default in respect of revenue in 1927, a suit against 
them was brought in 1928 by tho zamindors to 
forfeit the lease. It was finally disposed of on 
10th July 1930, by the High Court by whose decree 
relief against forfeiture was allowed on the condition 
that Rs. 1821 were paid into Court not later than 
10th October 1930. The High Court in its judgment 
gave to the thekadars “a clear intimation that they 
should not anticipate any further concession to be 
made to them at any future time if they made 
default.” On the date, of that judgment, 10th July 
1930, the May revenue kist of 1930 had not been 
paid and after 9th June, 1930, the lessees were in 
default as regards the May instalment of revenue, 
which the zamindars were compelled to pay on 
17th September 1930. On 19th September 1930 the 
lessees sent the amount of the May instalment of 
revenue by money order which was received in the 
Tahsil Office on 23rd September 1930. On 16th 
November 1930 the zamindars brought a suit against 
the thekadars for ejectment on the basis of a for¬ 
feiture of the lease by reason of tho non-payment of 
the revenue kist. The Assistant Collector dismissed 
the suit holding that there was no breaoh by the 
lessees as contemplated by the lease because tho 
plaintiffs, though they paid the May kist on 17th 
September 1930 did not do so before 9th June 1930. 
But the High Court by its decree of 14th October 
1936 directed that the thekadars bo ejected. In the 
appeal by the lessees to the Privy Council : 

Held that (1) there was no ground for tho view 
that the condition of forfeiture stipulated by the lease 
required that the lessees should have paid the May 
kist before 9th June 1930'; [P 2 g,h] 

(2) in respect of the May kist the right to forfeit 

the lease was complete on 17th September 1930 
according to its terms and therefore the High Court 
rightly considered that the lessees had incurred a 
forfeiture ; [ p 2/] 

(3) the High Court rightly rejected an argument 
that their judgment in the previous cose bound them 
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to hold that they could grant relief against the 
forfeiture ; [P 2 h; P 3<t] 

(4) assuming that the Agra Tenancy Act, 3 of 1926 
was applicable the case came within S. 205 (c) of 
that Act and attracted the operation of S. 85 (2) of 
that Act. But in the circumstances of the case their 
Lordships were not prepared to exercise in the lessees’ 
favour the limited discretion conferred on the Courts 
of India by S. 85 (2) of the Agra Tenancy Act in the 
matter of relief against forfeiture. [P 3e; P 46, c) 

R. Ritson — for Appellants. 

S. P. Khambatta — for Respondents. 

Sir George Rankin.—The appellants are 
the persons now entitled to the interest of 
the lessee under a perpetual lease dated 18 th 
December 1875 granted by the respondents’ 
b predecessor, who was the zamindar, in res- 
pect of the entire village of Bhatoli in the 
District of Mirzapur. The registered kabu- 
liyat is in evidence. It describes the lease as 
a ‘‘theka” and the lessee as “thekadar” and 
provides that the thekadar shall pay annu¬ 
ally a rent of Rs. ill to the lessor and the 
Government revenue and cesses — Rs. 235— 
to the Government. The rent is expressed to 
be payable by equal instalments of Rs. 27-12-0 
on 15th November, 15th January, 1st May and 
15th June, in each year — dates which are 
identical or almost identical with those fixed 
for the “kfets” of Government revenue. 
c There was a forfeiture clause in the follow¬ 
ing terms: 

(4) I shall pay the. Government revenue with cesses, 
etc., instalment after instalment, obtain receipts signed 
by the presiding officer and keep the same with me. 
If I fail to pay any instalment, and the proprietor of 
the mahal has to pay it, the latter will be authorized 
to pay it himself, and immediately get the theka can¬ 
celled and enter in possession of the entire leased 
mauza and settle it in any way he likes. 

The thekadars having made default in res¬ 
pect of substantial sums of revenue in 1927, 
a suit against them was brought in 1928 by 
the zamindars to forfeit the lease. It was 
finally disposed of on 10th July 1930 by the 
d High Court at Allahabad by whose decree 
relief against forfeiture was allowed on the 
condition that Rs. 1821 were paid into Court 
not later than 10 th October 1930. The learned 
Judges in their judgment gave to the theka¬ 
dars “a clear intimation that they should not 
anticipate any further concession to be made 
to them at any future time if they made de¬ 
fault.” On the date of that judgment, loth 
July 1930 the May and June revenue kists of 
1930 (Fasli 1387) had not been paid and it is 
not now disputed that after 9th June 1930 
the lessees were in default as regards the May 
instalment of revenue, and that there was a 
breach of covenant under the lease in res¬ 
pect thereof. But the Assistant Collector who 
tried this case at first instance was of opin¬ 


ion that there could be no default in respect g' 
of the June kist unless it remained unpaid 
up to 30th September — an event which did 
not happen. 

On 27th August 1930, a warrant of arrest 
was issued against Murat Narayan Singh, 
one of the thekadars, but when service was 
attempted on 29th August and 1st September, 
he was not found at home and service was 
not effected. On 16th September, a certificate 
was issued by the Collector of Mirzapur to 
the Collector of Benares in whose district 
the zamindars reside requiring him to re¬ 
cover from Ram Chandra Naik Kaliya, one 
of the proprietors, the sum of Rs. 167-9-0, / 
being the amount of both May and June 
kists, together with Re. 1-8-0 for process fee. 
This sum was accordingly paid by this pro¬ 
prietor on the next day. In respect of the 
May kist, the right to forfeit the lease of 18th 
December 1875, was thus complete on 17th 
September 1930 according to its terms. On 
19th September, the lessees in respect of the 
same two kists sent to the tahsil of Mirza¬ 
pur a money order for Rs. 168-1-0 which was 
received there on 23rd September, and a 
receipt issued for it on that date. On 16 th 
November 1930, the suit which is now before 
the board was brought by the zamindars g 
against the thekadars for ejectment on the 
basis of a forfeiture of the lease by reason of i 
non-payment of the May and June kists. 
The Assistant Collector dismissed the suit 
holding that there was no breach by the de¬ 
fendants as contemplated in the lease — as 
regards the June kist because it was not 
overdue till 30th September, and as regards 
the May kist because the plaintiffs though 
they paid it themselves on 16th September 
did not do so before 9th June. Confining 
themselves to the May kist their Lordships 
are of opinion that there is no ground for 
the view that the condition of forfeiture h 
stipulated by the lease requires that the 
lessees should have paid before 9th June. 
This defence has not indeed been included 
among the appellants’ reasons in their case 
nor has it been supported in argument. 
Nothing whatever turns upon the unserved 
warrant of 27th August. Nor is it necessary 
to determine the date at which default was 
made in respect of the June kist, though it 
is somewhat disconcerting to find that a 
warrant of arrest and a certificate under the 
Rent Recovery Act of 1890 were issued in 
respect of an instalment as to which an 
Assistant Collector has held that there was 
no default. In the High Court the learnedj 
Judges rightly considered that the lessees 


Bishnath Singh v. Balwant Rao (Sir George Rankin) Privy Council 3 

• A I 


1943 

had incurred a forfeiture and rightly rejec- 
ted an argument that the High Court s 
judgment in the previous case bound them 
to hold that they could grant relief against 
the forfeiture. Without deciding whether the 
case comes under the Transfer of Property 
Act or the Agra Tenancy Act the learned 

IMhe case is governed by the present Tenancy Act 
then under S. 205 the relief can be granted only m 
case of non-payment of rent. We do not see how the 
forfeiture which has occurred can be prevented. 

On this view, their decree of 14th October 
1986 directed that the thekadars be ejected. 
Before the board the appellants have main- 
b tained that the Agra Tenancy Act (U. P. 
Act 3 of 1926 ) applies to this case and their 
Lordships will assume that this is so. lhe 

relevant provisions of the Act are as follows: 

3 _( 3 ) When used with reference to a thekadai 

rent means the amount payable by the thekadar to 

his lessor under the terms of the theka. 

S. 84 .—(1) A tenant, not being a permanent tenure 
holder, or a fixed rate tenant, shall be liable to ejec - 
ment from his holding on the suit of the landholder- 
fa) on the ground of any act or omission detrimen¬ 
tal to the land in that holding, or inconsistent with 

the purpose for which it was let; , 

(b) onthe ground that he or any person holding 

from him has broken a condition, not jncon^tent 
with the provisions of this Act, on breach o 
„ he is by special contract with his land-holder liable 

c to be ejected : ^ m 

option 85 _ (1) A decree for ejectment under 

S. 84 may dhrect the ejectment of the tenant eitlaer 

from the holding or from such portion thereoi as 
the Court, having regard to all the circumsta 

farther 

tenant repairs the damage, or pays such compenBa, 
tion as the Court thinks fit within one month from 
the date of fce decree, or such furtherr timeas the 
flnnrfe mav for reasons to be recorded, allow, tne 
decree shah’ not be executed except in respect of 
Section 204.—No thekadar shall be ejectod other- 

wisethanin accordance with the protons of this AcL 

Section 205. — 1) A thekadar shall be liable to 
element on one or more of the following grounds 
•d nam ely • (a) on the ground that a decree against him 
for arrears of rent remains unsatisfied ; (b) on th 
m-onnrl of anv act or omission prejudicial to tne 
rights of the landlord or inconsistent vrithtlbe pur- 

p4e of the theka ; (c) on the ground that; he, <or any 
such sub-thekadar under him, bas broken a condi 
tion, on breach of which he is by the terms of his 

theka liable to be ejected. 

, . • * 

(2) Notwithstanding anything in els. (b)' and (c) of 
sub-s. (1) no thekadar shall be ejected P y 

ment of rent otherwise than in accordance with cl. (a) 

° £ Section 209—The provisions of S. 85 with regard 
to a tenant found liable to ejectment on a ground 
specified in els. (a) and (b) of S. 84 shall apply m the 
of a thekadar found liable to ejectment on a 
ground specified in cl. (b) or cl. (c) of S. 205 • 

It was at one time contended for tne ap¬ 
pellants that non-payment of revenue is for 


the present purpose non-payment of rent, 9 
but the definition of rent given in S. 3 shows 
that in the case of a thekadar this proposi¬ 
tion cannot be accepted for the purpose of 
construing the Act, and the contention was 
not persisted in. In view of S. 209, the High 
Court would not appear to be correct in say¬ 
ing that under S. 205 of the Act, relief could 
he granted only in case of non-payment of 
rent. The present case would seem to come 
under cause (c) of S. 205 and to attract the 
operation of sub-s. (2) of S. 85. In tho cir¬ 
cumstances therein mentioned, the decree for 
ejectment may direct that if the tenant pays 
such compensation as the Court thinks fit f 
within one month from the date of the 
decree, the decree shall not be executed ex¬ 
cept in respect of costs. Assuming that this 
provision as to compensation is not restricted 
to cases of damage done to the land—a ques¬ 
tion upon which some doubt might perhaps 
be raised—their Lordships think that the 
compensation referred to must be compensa¬ 
tion for the breach of condition which is the 
erround of the forfeiture. The sub-seotion gives 
the Court a limited discretion by no means 
amounting to a full or general authority to 
relieve against a forfeiture by imposing such 
terms as to the Court may seem fit. Under 
the Act, therefore, their Lordships are res¬ 
tricted to an enquiry as to the amount of] 
compensation due to the zamindars by rea¬ 
son that they had to pay the May instalment 
of revenue which the thekadars should have 
paid in time. If upon terms of such compen¬ 
sation being paid by the thekadars it would 
be fair to set aside the forfeiture, such an 
order might be made. But such a process, 
taken as a whole, seems highly convenient 
to a persistently defaulting lessee while it 
might put the lessor to the very risks and 
inconvenience which the forfeiture clause 

was designed to obviate. h 

Their Lordships have enquired of learned 
counsel for the appellants about the present 
state of this matter. To exercise a discretion 
in the appellants’ favour they would require 
to be informed whether the thekadars are 
still in possession, whether the rent and 
revenue are fully paid, whether since the 
High Court’s judgment of 14th October 1936, 
the revenue has been paid punctually, and 
if not what defaults have been made, for 
what periods of time and whether the pro¬ 
prietors have had to pay any part of the 
revenue themselves. But they are told by 
learned counsel that he has no instructions 
upon these points. They cannot but express 
some surprise at this omission, which is all 
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r. the more remarkable if the appellants have 
been careful to meet their obligations punc¬ 
tually since the date of the breach com¬ 
plained of. As the appellants’ previous 
irregularity had been the subject of a poin¬ 
ted warning by the High Court in 1930, their 
Lordships are not prepared to make any as¬ 
sumptions in their favour upon essential 
matters; especially as it would appear from 
the evidence of the tahsil clerk the wasil- 
baqi-navis that an arreai^ of revenue for 
Fasli 1838 was the subject of a summons. 
The only recourse left to the appellants is to 
ask that even at this late stage the appeal 
b should be adjourned for the substantial time 
which w’ould be required to obtain instruc¬ 
tions from India. Such an order cannot 
readily be made in a mere spirit of enquiry 
and in the absence of any ground for sup¬ 
posing that the appellants can claim to show 
that they have discharged their obligations 
with regularity during such time as they 
have had possession. 

Upon a review of this position and having 
regard to the history of the matter, their 
Lordships do not think it right that further 
delay should be incurred in the disposal of 
this appeal. They are not prepared to exer- 
c cise in the appellants’ favour the limited 
discretion conferred upon the Courts 1 of 
India by S. 85, Agra Tenancy Act. In their 
view, the respondents must be allowed to in¬ 
sist upon the condition stipulated in the lease 
of 18th December 1875, and this appeal must 
be dismissed. They will humbly advise His 
Majesty accordingly. The appellants will 
pay the respondents’ costs of the appeal. 

G.N. Appeal dismissed. 

Solicitors for Appellants — 

Hy. S. L. Polak & Co. 

Solicitors for Respondents — 

, T. L. Wilson & Co. 
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(From High Court of Swaziland) 

20th May 1942 

Lord Chancellor (Viscount Simon), 
Viscount Sankey, Viscount Maugham, 
Lord Atkin and Lord Romer 

Mahlikilili Dhalamini and others 

Appellants 

v. 

The King. 

Privy Counoil Appeal No. 38 of 1941. 

(a) Criminal trial—Accomplice — Accessory 
after fact. 

An accessory after the fact is an accomplice. There¬ 
fore, a person who gives medicine to the murderers 
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for the purpose of purifying them from the killing 6 
is an accomplice. [P 5d] 

Penal Code — 

(’40) Ratanlal, Page 244, Note “Accessory after the 
fact.” 

(’36) Gour, Page 396 Pt. 2. 

(b) Criminal trial—Assessor — Trial with aid 
of— Opinion of assessor must be given in open 
Court—Reasons for the same explained — Prac¬ 
tice of giving opinion to judge in private is no 
reason for disregarding plain provisions of 
statute—Swaziland High Court Proclamation 
(1938), Ss. 7, 8 and 10. 

The combined effect of Ss. 7, 8 and 10 is that the 
giving of the opinions under Ss. 7 and 8, Swaziland 
High Court Proclamation, is part of the proceed¬ 
ings of the High Court which are to be carried on 
in open Court. The giving of the opinions must, f 
therefore, under the enactment take place in open 
Court. The fact that the practice of giving the 
opinions to the Judge privately in Chambers is in¬ 
variably followed in similar trials in the protectorate 
is no reason for disregarding the plain meaning of the 
words used in the sections. The fact that the native 
assessor cannot give an honest opinion in public is no 
reason for construing the sections as justifying the 
practice of giving the opinion in private. Section 309, 
Indian Criminal P. C. (1898), S. 286, Gold Coast 
Criminal Procedure Code (1936 Revision), and, S. 142, 
Nigeria Criminal Procedure Ordinance (1914), which 
expressly provide for the opinion of the native assessor 
being given in public indicate that there need be no 
such fear of a dishonest public statement by a native 
assessor as to make it desirable to be given in private. 
Moreover, the provision for giving the Judge, at his g 
request, the assistance of a native assessor cannot be 
regarded solely from the point of view of aid given to 
the Judge. It operates, and no doubt is intended to 
operate, as a safeguard to natives accused of crime, 
and a guarantee to the native population that their 
own customs and habits of life are not misunder¬ 
stood. From this point of view, the importance of 
publicity is manifest. [P 6g, h P 7a, 6] 

(c) Criminal trial — Murder case — No evi¬ 
dence how or when opinion of assessor given— 
Maxim “omnia praesumuntur rite acta” cannot 
be applied. 

The maxim “omnia praesumuntur rite acta" can¬ 
not be relied on in a capital case. Consequently, when 
the rules of procedure require that the opinion of the 
assessor shall be given in open Court and there is no 
evidence that the opinion was given in publio it can- 
not be presumed that the opinion was so given. 

[P6c] 

(d) Criminal trial—Assessor—Trial with aid 
of — Failure to give opinion in open Court — 
Effect of—Swaziland High Court Proclamation 
(1938), Ss. 7, 8 and 10. 

The omission to hold the whole of proceedings in 
public as required by Ss. 7, 8 and 10, Sw azilan d High 
Court Proclamation (1938) would, in England, be a 
fatal flaw entitling a convicted criminal to have the 
conviction set aside. Prim a facie, the aforesaid omis¬ 
sion must amount to such disregard of the forms 
of justice as to lead to substantial and grave in¬ 
justice. There may be cases where the guilt of the 
accused is so apparent that in spitq of the disregard of 
the essential need for publicity of the proceedings, 
the Board would not consider it right to grant leave 
to appeal. But as the case before the Board was not 
such a case and a particular native custom formed an 
important consideration upon which it was essential 
that the proclaimed necessity for publicity should 
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have been observed but was not, the Board entertained 
a the appeal and set aside the convictions: 1933 A. C. 

699, Ref. ld ' e] 

T. B. Ramsay—lot Appellants. 

Solicitor General Kenelm Preedy— 

for Respondent. 

Lord Atkin.—In this case on 8th April 
1940, the three appellants were convicted in 
the High Court of Swaziland by Huggard 
C. J. of the inurder of one Nkalano Vilakazi, 
and were sentenced to death: On appeal to 
His Majesty in Council by special leave, 
their Lordships, on 20th May 1942, intimated 
that they would recommend that the con¬ 
viction be set aside and would give their 
4 reasons at a later date. This they now pro- 

ceed to do. ... .. 

The three appellants, together with the 

alleged victim, Nkalane, were natives resi¬ 
dent in the central district of Swaziland. 
The case for the Crown was that the three 
accused, with a fourth man who was also 
convicted, but is now dead, agreed together 
to kill Nkalane in order to use certain parts 
of his body to make “medicine” to increase 
their crops. One, Mafukufuku, was alleged 
to be a party to this conspiracy, and he was 
called as a witness for the Crown and spoke 
to the agreement to the killing of Nkalane m 
c the presence of the four accused and himseit, 
and to the mutilation of the body. It was 
alleged that after the killing one Jojosa a 
“medicine man” was summoned by the hrst 
accused to supply some old war medicine lor 
a "body.” He was told by the first accused 
that the confederates had killed Nkalane and 
that the medicine was required to purity 
them from the killing. According to Jojosa, 
who gave evidence, he first sent some me i- 
cine, then visited the kraal of the first ac¬ 
cused where he met the four accused and 
Mafukufuku, ordered them to kill a black 
heifer in calf, and with the foetal fluid and 
d part of the flesh made the necessary brew to 
achieve the desired purpose. The accused 
gave evidence strenuously denying tile alle¬ 
gations and disputed the alleged native cus¬ 
toms both as to the medicine for the crops, 
and for the purification from the killing. It 
is obvious also that grave questions arose as 
to the value of the evidence, both of Mafu¬ 
kufuku and of Jojosa. The former was clearly 
an accomplice and the latter also, so far as 
he was an accessory after the fact. There 
were further questions as to discrepancies 
between the evidence they had given at the 
preliminary examination, and at the trial. 
Their Lordships, however, at the hearing of 
the appeal reserved discussion by counsel of 
these points, and decided to hear in the first 
1943 K/16 & 2a 


instance the complaint as to an alleged « 
violation of the rules governing criminal 
trials in Swaziland, which is the matter 
upon which they eventually decided to advise 
that the convictions be set aside. 

Swaziland, which before the conquest of 
the Transvaal in 1903, had been governed by 
the South African Republic, on that conquest 
was taken over by the British Government 
who by an Order-in-Council in 1903 made 
provision for its administration. By a Pro¬ 
clamation of 15th October 1904, the laws in 
force in the Transvaal at that date were put 
in force in Swaziland so far as applicable : 
a provision which was modified by a Pro- / 
clamation of 1907 which provided that the 
Roman-Dutch Common law save in so far as 
the same had been or might from time to 
time be modified by statute should be law 
in Swaziland. There was a similar provision 
with respect to the existing statute law. 
Their Lordships mention these provisions to 
show that the nature of the Common law 
has not been overlooked. They have not, 
however, been referred to any rule of the 
Roman-Dutch Common law which affected 
the present matter, which appears to be 
governed entirely by legislative enactments 
contained in Proclamations by His Excel¬ 
lency the High Commissioner for South 
Africa, to whom is entrusted the legislative 
power in Swaziland. By the Swaziland High 
Court Proclamation, 1938, there was esta¬ 
blished the High Court of Swaziland, to 
whom a single judge was assigned haying 
original jurisdiction in civil and criminal 
matters and appellate jurisdiction in respect 
of subordinate Courts. The proclamation 

contained the following clauses: 

Section 7. If the Judge shall so direct, any trial 
civil or criminal may be held and any appeal 
with the aid of not more than two Administrative 
Officers to be appointed for that purpose by the Real- h 
dent Commissioner by notice in the Gazette for such 
sittings of the Court as may be specified in that 

N °The opinion of each officer so associated with the 
Court shall be given and shall be considered by the 
Court, but the decision shall be vested exclusively in 

the Judge. . „ „ . .. 

Section 8. The High Court may call to its assis¬ 
tance one or more Native Assessors who shall be 
obosen by the Paramount Chief of Swaziland from 
Counsellors or Headmen or other natives suitably 
qualified to aid the Court. The Assessor or Assessors 
shall give his or their opinion and such opinion shall 
be considered by the Court but the decision shall be 

vested exclusively in the Judge. 

Section 10 (1). The pleadings and proceedings of 
the High Court shall be carried on and the sentences, 
decrees, judgments and orders thereof pronounced 
and declared in open Court and not otherwise : 
Provided however that at any time daring a trial a 
Judge may, if he thinks fit, order the Court to be 
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cleared or that any person or class of persons shall 
O leave the Court. 

It will be noticed that the two adminis¬ 
trative officers are not styled “assessors,” the 
trial if the Judge so directs is to he held with 
their “aid,” and they are said to be “asso¬ 
ciated with the Court.” The native assessor 
is called to the assistance of the Court. 
Nothing seems to turn on this distinction. 
Both administrative officers and native as¬ 
sessors are to give their opinion and the res¬ 
pective opinions are to be considered by the 
Court, but the decision is to be vested exclu¬ 
sively in the Judge. If the matter rested on 
Ss. 7 and 8 alone, it would appear that the 
b direction to “give the opinion” is a direction 
to give the opinion in Court as part of the 
proceedings at the trial; as the Judge “gives” 
his judgment. But when read in conjunction 
with S. 10 the effect of the sections seems 
plain. The giving of the opinions is part of 
the proceedings of the High Court, which 
are to be carried on in open Court. The giv¬ 
ing of the opinions must, therefore, under 
the enactment take place in open Court. 
There was no indication in the record before 
their Lordships, when the appeal was first 
opened, whether the opinions had been given 
at all or how or when. Though the point 
c had been taken by the accused in their peti¬ 
tion for special leave to appeal dated April 
1941, no information on the subject had been 
sought by or given to the representatives of 
the Crown in this country: and the Crown 
in their case for the respondents contended 
that the maxim 11 omnia proesumuntur rite 
acta ” applied, which apparently meant that 
even if the opinions ought to have been 
given in public it ought to be presumed that 
they were so given. Their Lordships were 
not content to rely on r presumption of this 
kind in a capital case, and they directed that 
a telegram should be sent to the Resident 
d Commissioner, asking for an answer to the 
following questions : 

(a) whether the two administrative officers and the 
native assessor gave their respective opinions on the 
case before the Judge’s judgment : 

(b) if so, was each such opinion given in open Court, 
and if so at what stage ? And were their opinions 
considered by the Judge before giving his decision ? 

(c) if the opinions were not given in open Court, 
was each such opinion given to the Judge privately ? 
If so, at what stage, and was it considered by the 
Judge before he gave his decision ? 

(d) what was in brief form the substance of each of 
the opinions so given after the evidence was closed ? 

They received through the Dominions 

Office the following reply, dated 12th May. 

Your telegram 7th May. 

Appeals of Dhalamini and others. Judge’s answers 
to questions are as follows. Begins, 


King (Lord Atkin) A. I. R. 

(a) Yes. 

(b) and (c) opinions regarding both administrative 
officer and native assessor were given to the Judge 
privately in Chambers after closing addresses of 
counsel and were considered by Judge before delivery 
of judgment. This is in accordance with procedure 
invariably observed in similar trials in the Union of 
South Africa and in High Commission Territories. 
Please see also S. 7 and S. 8 of the Proclamation 
No. 65 of 1938. 

(d) opinions so given were unanimous and in com¬ 
plete accord with conclusion expressed in judgment. 
Following is extract from report on case furnished to 
High Commissioner by opinion after conclusion of 
trial ‘On evidence I was satisfied beyond any reason¬ 
able doubt that all four accused had participated and 
were equally guilty of the crime with which they 
had been charged. In this conclusion of the facts 
I had complete concurrence of administrative officers > 
who assisted me and of native assessor.’ 

Judge further points out that even under the law 
in force prior to Proclamation No. 65 of 1938 (vide 
Proclamation No. 4, 1907, as amended bv Proclama¬ 
tions No. 8, 1934 ; No. 23, 1935 ; No. 55, 1937 ; and 
No. 65,1937) when administrative officers had a defi¬ 
nite voice in decision it was never the practice for 
them to express their opinions in the open Court 
unless they dissented. The object of the relevant 
portion S. 7 and S. 8, Proclamation No. 65, 1938, 
appears merely to establish that although adminis¬ 
trative officers have now no voice in decision, their 
opinion shall nevertheless be expressed to and con¬ 
sidered by Judge. 

It is, therefore, established that the opi¬ 
nions of the officers and of the native assessor 3 
were given in private to the Judge, contrary 
to the provisions of the proclamation as 
stated above. Their Lordships find nothing 
in the previous proclamations referred to 
in the learned Judge’s observations which 
throw any light on the construction of the 
present proclamation. Nor can they accept 
a construction other than what they have 
indicated by reason of the fact as stated that 
the practice adopted in this case has been 
invariably observed in similar trials in the 
Protectorate and elsewhere. It was suggested 
that so far as the native assessor was con¬ 
cerned, if his opinion had to be given in h 
public he might feel constrained to decide 
in favour of a native accused, whereas, in 
the privacy of the Judge’s room and in com¬ 
pany only of the Judge and the administra¬ 
tive officers he would be more likely to give 
an honest independent opinion. It was said 
that this was a good reason for construing 
the section as justifying the practice in fact 
adopted. Their Lordships cannot accept this 
contention. It would, in any case, afford in¬ 
sufficient reason for disregarding the plain 
meaning of the words used. But their Lord- 
ships do not take the view indicated of the 
respective probabilities of obtaining an honest 
opinion. In at least three Codes with which 
their Lordships are familiar—those of India 
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(Code of Criminal Procedure, 1898, S. 309) 
Gold Coast (Criminal Procedure Code (1936 
Revision), S. 286 and Nigeria (Criminal Pro¬ 
cedure Ordinance, 1914, S. 142) where trial is 
with the aid of native assessors, the assessor 
jis directed to give his opinion orally in open 
'.Court. These Codes cannot, of course, be 
iconsidered as throwing any light on the con¬ 
struction of the Swaziland Code. They make 
express provision for the opinion being given 
•in public. But they do indicate that in the 
'countries named, there need be no such fear 
of a dishonest public statement by a native 
lassessor as to make it desirable to be given 
in private. The analogy in the cases of 
Nigeria and the Gold Coast are, no doubt, 
closer than is the case of India. It must fur¬ 
ther be remembered that the provision for 
Living the Judge, at his request, the assist¬ 
ance of a native assessor cannot be regarded 
solely from the point of view of aid given to 
the Judge. It operates, and no doubt is in¬ 
tended to operate, as a safeguard to natives 
accused of crime, and a guarantee to the 
native population that their own customs 
,and habits of life are not misunderstood. 
From this point of view, the importance of 
.publicity is manifest. Under the present 
c practice, judging by the present record, it 
not made known to the public whether any 
opinion was given at all by the assessor or 
what it was. The High Commissioner alone 
is informed in the Judge's report. So far is 
it kept secret that it was not until this 
appeal was opened and a special «quest for 
information addressed by their Lordships 
the Protectorate that the facts were made 
known for the purpose of appeal. There 
seems, therefore, no reason for refusing to 
give to the seotions in the Proclamation the 
meaning which the words clearly indicate. 
What then Bhould be the result of a failure 
to comply with the Proclamation and to 
hold the whole of the proceedings in public.? 
.In this country the omission would be a fatal 
flaw entitling a convicted criminal to have 
Le conviction set aside. An u>M 
is that presented by cases where the Judge 
has either pronounced sentence or altered 
sentence in the absence of the accused, see 
(1988) A.C. 699 1 where a Judge ip Nigeri 
altered sentence both in the absence of the 

accused and when sitting in Chambers, n 

'facie the failure to hold the whole of the pro- 

Iceedings in public must amount to such a 

disregard of the forms of justice as to lead 

substa ntial and grave injustice j vithin the 

1. (1988) 1938 A.O. 699 : 102 L. jTP. 0. 148 : 149 
L. T. 674 : 60 T. L. R.' 13, Lawrence v. The King. 


rule adopted by this Board in dealing with a 
criminal appeals. There may no doubt bo 
cases where the guilt of the accused is so 
apparent that in spite of the disregard of 
this essential need for publicity this Board 
would not consider it right to grant leave to 
appeal. But the present is not such a case : 
as a particular native custom formed an im¬ 
portant consideration upon which it was 
essential that the proclaimed necessity for 
publicity should be observed. For these rea¬ 
sons, their Lordships came to the conclusion 
that they should recommend to His Majesty 
that the appeals should be allowed. 

q Appeals allowed . / 

Solicitors for Appellants — A. L. Bryden & Co. 
Solicitors for Respondent — Burchells. 
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(From Lahore) 

20th July 1942 

Lords Thankerton, Macmillan, 
Romer and Sir George Rankin and 
Sir Madhavan Nair. 

Raghbir Lala and others — Appellants 

V. 

Mohammad Said and others 

Respondents, 9 

Privy Council Appeal No. 42 of 1938. 

Hindu law—Religious endowment—Gaddi- 
Meaning of—Religious opinions or professions 
cannot incapacitate person from folding pro- 
oerty — Jain alleged to be gaddinashin living 
more like grihasta than ascetic and acquiring 
and managing property-No evidence of source 
of money or dedication of property — Property 
held private property of Jain. 

No doubt if a question arises whether particular 
property acquired by a given individual was squired 
on his own behalf or on behalf of some other person 
or institution with whom or with which he was con¬ 
nected the circumstance that the individual so ac¬ 
quiring property was a professed ascetic may have 
importance. But it is out of the question to suppose 
that a man’s religious opinions or professions can 
make him incapable in law of holding property. He 
may fail to act up to them or take heretical and 
inconsistent views without incurring any penalty or 
disability at law. 

M who was a Jain was alleged to be the gaddi¬ 
nashin of the Kashta Sangh which though described 
as a gaddi was really a Jain “monastic order’’ and 
not an institution owning property. The plaintiffs as 
representing the Jain “monastic order” instituted a 
suit to eject the defendants from certain property 
which was acquired and managed by if on the 
ground that the property was purchased by M with 
the “fund of his own gaddi* * as desoribed in the sale 
deed. There was no evidence as to the source of the 
purchase money nor was it shown that M having 
acquired the property dedicated it to any Jain insti¬ 
tution or religious purpose, if lived the life not so 
much of an ascetic as that of a “grihasta” or house¬ 
holder : 
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Held that (1) the only inference that could be 
c drawn from the circumstances was that the suit,pro- 
perty was acquired by M on hi3 own behalf and not 
on behalf of any institution ; [P 10a] 

(2) the word “gaddi” was used very loosely and 
in different senses ; in one use of the word a gaddi 
was a necessary part of the dignity of a religious 
ascetic in the highest class. The phrase “of his own 
gaddi” in the sale deed was insufficient to raise 
against M any kind of trust or to show that the 
money was not his own. [P 106] 

Sir A. E. Wort and S. Row — for Appellants. 

C. «S. Retocastle and S. Hyatn —for Respondents. 

Sir George Rankin. — The appellants 
represent' the plaintiffs in a suit brought on 
19th April 1921, in the Court of the Subor- 
6 dinate Judge at Delhi to eject a large num¬ 
ber of defendants from certain lands known 
as the Minarwala garden at or near Subzi 
Mandi at Delhi. The defendants were per¬ 
sons who claimed title directly or indirectly 
to divers portions of the land under trans¬ 
fers made in 1915 and 1916 by one Janindar 
Kirat. The plaintiffs’ case at the trial and 
before the Board is that the land in suit is 
debutter, being property dedicated to reli¬ 
gious uses of the Digambar sect of Jains. It 
is described in the plaint as dharamarth and 
as wakf. The plaintiffs sued as followers of 
the said sect and as having been appointed 
c to recover the property by a general meeting 
of persons interested in a Jain temple or 
temples at Delhi. On 28th November 1921, 
an order under R. 8 of o. 1 of the Code, ap¬ 
pointed them to represent the Jain commu¬ 
nity at Delhi for the purposes of the suit. 
The trial Court by decree dated 29th Febru¬ 
ary 1928 decided in the plaintiffs’ favour, but 
the High Court, on 7th March 1985, reversed 
this decision and dismissed the suit. 

The Minarwala property was the subject 
of a deed of sale dated 4th December 
1895. It was described as a garden with 
certain buildings thereon which were partly 
d intact and as measuring 6 bighas and 13 bis- 
was. It was said to have two wells and to 
carry with it the right to draw water in a 
certain manner from the Jamna canal. The 
vendor was one Jauhri Mai and the pur¬ 
chase price Rs. 7,000. A pandit called Jia 
Lai acted for the purchaser. He belongs to 
the town of Farrukh Nagar, which is not 
far from Delhi, and he gave evidence at the 
trial for the plaintiffs. The purchaser was 
magniloquently described in the deed as 
Digambar Acharya Maharaj Bhattarak Sri 
Manindar Kirat Ji, Guru of the Saraojis and 
gaddinashin of Kashta Sang, Delhi City. 
According to the translation laid before their 
Lordships, the deed contained the following 
sentence: 


The said vendee has purchased and acquired with 
his own fund of his gaddi the aforesaid garden to¬ 
gether with all the appurtenant rights for construct¬ 
ing a Jain temple and dharmasala and for a small 
garden. 

The learned Subordinate Judge having 
transcribed -what he takes to be words of the 
vernacular, translates the important words 
by the phrase “with the pure money of the 
capital of his gaddi.” The learned Judges of 
the High Court say that the recital is that 
it was “the money of his gaddi” but do not 
profess to be clear as to the meaning. Learn¬ 
ed counsel for the plaintiffs in the High 
Court appears from the judgment to have 
read it as meaning “from the special fund of / 
his own gaddi.” 

As to the purchase money, it is not now 
contended that its source has been proved or 
that its debutter character can be established 
by tracing its origin. Jia Lai’s evidence and 
the Sub-Registrar’s endorsement on the sale 
deed show that Rs. 1000 had been borrowed 
from Rai Bahadur Sultan Singh, who was 
the original plaintiff 1; that it was paid to 
the vendor as earnest money; and that the 
lender has been repaid. The same evidence 
proves that on the day after the deed was 
executed Jai Lai handed to the vendor be¬ 
fore the Sub-Registrar a promissory note for 9 
Rs. 2500 and Rs. 8500 in notes and coin. Jai 
Lai says that the promissory note had been 
received from Arrah and Chapia, but that 
he does not know who the drawer and 
drawee were. Also that the currency notes 
and cash were obtained from the cashier or 
Manindar. Beyond this nothing is known of 
the source of the purchase money. 

No case is made by the plaint as to the 
original source of the money, but in para. 2 
it is suggested that the land was bought out 
of the fund of a Delhi gaddi which belonged 
to the Agarwal Jains of the Digambar sect 
and of which Manindar was the gaddinashin. h- 
The plaintiffs have not, however, succeeded 
in showing that any Jain temple or institu¬ 
tion in Delhi or elsewhere had any claim to 
the money with which Manindar purchased 
the land in suit. When he came to Delhi 
(which was some time before 1895), there 
existed in Delhi a Jain temple in the Khajur 
Mohalla which was managed by a panchayat 
and is called a Panohayati temple. At first 
he was welcomed by the followers or shra- 
vaks, but before 1895 they had ceased to 
countenance him. It is not proved that he 
was ever given a position of authority in 
this temple, whether as Bhattarak or other¬ 
wise; and if he was a Bhattarak it would 
appear that monetary or other business- 
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transactions on its behalf would not have 
fallen within his sphere, which would have 
been confined to that of a religious teacher 
and ascetic. 

Again, it is not shown that Manindar, 
having acquired the land in suit, dedicated 
it to any Jain institution or religious pur¬ 
pose. Whether because he had quarrelled 
with those who frequented the existing Jain 
temple or because he had ambitions of his 
own he had a project of building a new 
temple. What his own position in regard to 
it was to be after it had been constructed 
does not appear, because his project was not 
t> carried out. The subscriptions which he 
solicited were insufficient to build more than 
the foundations, and there was trouble about 
the proximity of a mosque. The land now 
in suit does not include the actual site of 
these foundations, as the High Court is care¬ 
ful to notice. The remainder of the land was 
used by Manindar for his own purposes—on 
one part he lived in some sort of hutment ; 
on another, he set up a small chattiala, ap¬ 
parently a room containing a wooden bench 
on which one or two images were placed ; 
other parts were let out and the rents used 
for his maintenance. He appears to have 
e made money by practising astrology and 
medicine and by lending money — occupa- 
tions which he added to that of a religious 
teacher. There is no reliable evidence to show 
that the chattiala was a public temple. His 
life and conduct may not have been in 
accord with hia religious professions as a 
Jain ascetic, but in fact he held and managed 
the property which he had bought and in¬ 
deed litigated about it, as if it were his own 
without any interference or assistance by 
the Jain community. The plaintiffs cannot 
olaim to succeed on the ground of dedication 
by Manindar. The learned Subordinate Judge 
d proceeded not so much upon evidence of 
Jain witnesses as upon information derived 
by him from articles on Jainism in certain 
Encyclopaedias and other books. He notices 

the ordinary idea of a gaddi involves the existence 
of an institution managed by some P® ra( ?“ be¬ 
comes the head of the institution and ■its on the 
gaddi or seat of authority of the institution as ts 
head. The very idea of an institution mv 

existence of some property or faces’ 

public or private, which the gaddmashm 
When Manindar Kirat first came to'Delhithere was 
no other gaddi except the Panohayati temple in tue 
Masjid Khajurwali lane. 

He found that Kashta Sangh was not the 
Jain gaddi in the ordinary sense ; that a 
Jain Sadhu or Digambar Aoharya would not 
manage any institution ; that these sang s 


are merely monastic orders of Jain Sadhus e 
or Acharyas.” He enlarged on the precepts 
by which the Jain religion prescribes asceti¬ 
cism for its devotees and held that by the 
tenets of that religion an acharya is incom¬ 
petent to acquire, hold or manage property. 
His conclusion is that 

the suit property was not the personal property of 
Manindar Kirat. It was the property of his gaddi 
known as Kashta Sangh Gaddi, though not apper¬ 
taining to any special Jain shrine. 

“This finding,” he adds 

is somewhat based on the inferential reasoning as 
to the status of Jain aoharyas and the practices 
which they are enjoined to follow. 

The High Court observe that it is based, ^ 

on a theoretic consideration of certain books apper¬ 
taining to Jain doctrines on the question of the 
nature of a Bhattarak. 


The only authoritative definition which 
has been produced of this word Bhattarak 
is that it means 

a head of the Digambar sect of the Jains who clothes 
himself in one garment whioh he lays aside during 
meals. 

This may be taken to imply asceticism, 
but does not show that the Bhattarak has a 
relation to any institution like that which a 
mahant has to a math. Their Lordships are 
in agreement with the High Court in think¬ 
ing that the learned Subordinate Judge’s 
reasoning cannot be accepted. No doubt if a 
question arises whether particular property 
acquired by a given individual was acquired 
on his own behalf or on behalf of some other 
person or institution with whom or with 
which he was connected the ciroumstance 
that the individual so acquiring property 
was a professed ascetic may have import¬ 
ance. But it is out of the question to sup¬ 
pose that a man’s religious opinions or 
professions can make him incapable in law 
of holding property. He may fail to act up 
to them or take heretical and inconsistent 
views without incurring any penalty or dis¬ 
ability at law. In the present case, it is plain! 
enough on the one hand that Manindar acted 
not so much like an ascetic as like a grihasta 
or house-holder. He did buy and manage 
property. He acquired and even dealt in 
money. He practised medicine and astrology 
for payment. He lived with a woman by 
whom apparently he had a son. In such cir¬ 
cumstances professions of complete asceti¬ 
cism as a religious doctrine or philosophical 
position would seem to go but a little way 
to show that he was not acting for himself 
in his various transactions. On the other 
hand, it is reasonably dear that he was not 
acting for the Panohayati temple in Khajur 
Mohalla, and the learned trial Judge has 
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a himself shown that the Kashta Sangh, though 
called a gaddi, is really a “monastic order” 
and not an institution owning property. 

In the absence of any real information as 
to the source of the purchase money these 
circumstances afford but a poor foundation 
for the plaintiffs’ case. Can they be regarded 
as sufficient w T hen reinforced by the recital 
in the sale deed of 4th December 1895? What 
is meant by “the money of his own gaddi ?” 
Does this refer to any religious institution 
as the owner of the money or to the money 
as part of any religious endowment? The 
learned Judges in the High Court were 
^ puzzled by the phrase, but considered that 
it may have been used to convey that the 
money was his private money and had noth- 
ing to do with the Jain community. Their 
Lordships cannot claim to be confident upon 
the point, but consider this to be a probable 
interpretation. The word gaddi is used very 
loosely and in different senses ; in one use 
of the word a gaddi appears to be a neces¬ 
sary part of the dignity of a religious ascetic 
in the highest class. The words here are “of 
his own gaddi” and the phrase is wholly 
insufficient to raise against him any kind of 
trust or to show that the money was not 
c his own. 

Manindar, having died in 1914, was suc¬ 
ceeded by Janindar Kirat, who made the 
alienations of which the plaintiffs complain. 
It is not now contended that if the property 
in suit was not debutter in Manindar’s hands 
it became so by reason of Janindar Kirat’s 
succession. Since he claimed to succeed not 
only -as chela, but also by reason of a will 
and an adoption, the fact of his succession 
throws no light upon any disputed issue in 
this case. Their Lordships will humbly ad¬ 
vise His Majesty that this appeal should be 
dismissed. The appellants will pay the costs 
d of those of the respondents who appeared. 

g.n. Appeal dismissed . 

Solicitors for Appellants — T. L. Wilson d Co. 

Solicitors for Respondents — Barrow Bogers <£ 
Nevill. 
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{From Allahabad:( 24) A.I.R. 1937All. 655) 

13th October 1942 

Lords Russell of Killowen, 
Macmillan, Romer and Sir George 
Rankin and Sir Madhavan Nair. 

Mt. Sahodra — Appellant 

v. 

Ram Babu — Respondent. • 

Privy Council Appeal No. 46 of 1940. 


(a) Hindu Law of Inheritance (Amendment) 
Act (2 of 1929), S. 2—Act applies even in those 
provinces where persons specified were not 
recognised as heirs. 

The Hindu Law of Inheritance (Amendment) Aot 
applies to the persons specified so as to constitute 
them heirs even in those provinces where they were 
not heirs according to the prevailing view of the law 
of the Mitakshara : (’33) 20 A. I. B. 1933 Oudh 
231; (’36) 23 A.I.R. 1936 Lah. 124; (’36) 23 A.I.R. 
1936 All. 507 (F.B.) and (’40) 27 A.I.R. 1940 Oudh 
138 (F. B.) t Approved. [P 13a] 

Hindu law — 

(•40) Mulla, Page 42, Pt. (h). 

(’38) Mayne, Page 84, Pt. (f). 

(b) Hindu law — Succession—Preference of 
whole blood to half blood applies also to 
bandhus. 

The principle that the preference of the whole 
blood to the half blood is confined to members of the 
same class applies equally in the case of bandhus, 
not descended from a common ancestor but claiming 
merely on the basis of propinquity : 19 All. 215 
(F.B.), Applied. [P 13e, f\ 

Hindu law — • 

(’40) Mulla, Page 27, Pt. (n); Page 44, S. 44. * 

(’38) Mayne, Page 610, Para. 493. 

• * (c) Hindu law — Succession — Sister in¬ 
cludes half sister by same father, so also sister’s 
son includes half sister’s son and is preferred 
to father’s uncle’s son : 55 All. 725 = (’33) 20 
A. I. R. 1933 AU. 491 = 145 I. C. 529 (F. B.); 11 
Luck. 148 = (’35) 22 A.I.R. 1935 Ondh 332 = 155 
I. C. 94; (’38) 25 A.I.R. 1938 Mad. 364 = 182 I. C. 
734 and 19 Pat. 382=(’40) 27 A.I.R. 1940 Pat. 310= 
189 I. C. 883, OVERRULED ; 1937 A. L. J. 767= 
(’37) 24 A. I. R. 1937 All. 655 = 171 I. C. 792, 
REVERSED. 


The term “sister" in the Hindu Law of Inheri¬ 
tance (Amendment) Act of 1929 would include a half 
sister, i. e., a sister by the same father even though 
the mother be different; but cannot be extended be¬ 
yond that to include one who has not the same father. 
But the half-sister will take the inheritance only when 
there is no full sister to claim it. If the term ‘sister’ 
in the Act includes a half-sister then by parity of 
reasoning the term “sister’s son" would include a 
half-sister’s son. The son of suoh a half-sister will in¬ 
herit in preference to father’s uncle’s son and on his 
death his mother under the ordinary law will inherit 
him : 55 All. 725=(’33) 20 A.I.R. 1933 All. 491 = 
145 I. C. 529 (F.B.); 11 Luck. 148=(’35) 22 A.I.R. 
1935 Oudh 332=155 I. O. 94; (’38) 25 A.I.R. 1938 
Mad. 364=182 I. C. 734 and 19 Pat. 382=(’40) 27 
A. I. R. 1940 Pat. 310 = 189 I. O. 883, OVER¬ 
RULED; (’38) 25 A. I. R. 1938 Nag. 134 (F. B. 
and (’38) 25 A. I. R. 1938 Nag. 97, Approved; ( 36) 
23 A. I. R. 1936 Lah. 652, Ref.; 1937 A.L.J.767-- 
(’37) 24 A. I. R. 1937 All. 655 = 171 I. C. 792, 
pwirFR.CK’n TP 13 h; P 14c, a] 


Hindu law — 

(’40) Mulla, Page 43, Pts. (j) to (m). 
(’38) Mayne, Page 669, Para. 544. 


S. P. Khambatta — for Appellant. 

Sir Madhavan Nair. —This is an appeal 
from a decree of the High Court of Judica¬ 
ture at Allahabad dated 18th April 1937, 
which affirmed a deoree of the Court of the 
Subordinate Judge at Muttra in favour o 
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the plaintiff dated 13th September 1933. The 
only question for decision is one of law, viz., 
whether the words “sister’s son” in S. 2, 
Hindu Law of Inheritance (Amendment) Act, 
1929, whioh will hereinafter be referred to as 
“the Act,” include the son of a half-sister? 
Section 2 of the Act is as follows : 

A son’s daughter, daughter’s daughter, sister and 
sister’s son shall, in the order so specified.be entitled 
to rank in the order of succession next after a 
father’s father and before a father’s brother: Provi¬ 
ded that a sister’s son shall not include a son adopted 
after the sister’s death. 

The facts of the case are not in dispute 
and need not be referred to in detail. The 
6 parties are Hindus governed by the law of 
the Mitakshara. The property in the suit be¬ 
longed to one Krishna Murari who was the 
last male owner. It was claimed by Ram 
Babu, the plaintiff, who is Krishna Muran’s 
father’s uncle’s son. His claim was resisted 
by Mt. Sahodra, the defendant, for herself 
and on behalf of her son Dhanpat. Mt. 
Sahodra is the half-sister of Krishna Murari 
being his father’s daughter, by his first wife. 
When succession opened, these were the two 
claimants to the estate, viz., Ram Babu and 
Dhanpat. Dhanpat died during the pendency 
of the appeal. Apart from the Act, Ram 
e Babu as Krishna Murari’s father’s uncle’s 
son would, as a sapinda, be entitled to suc¬ 
ceed to the estate of Krishna Murari as the 
nearest reversioner, in preference to Dhanpat 
his half-sister’s son who is only a bandhu. 
Under the Act, however, the persons named 
in S. 2 inherit with gotraja sapindas, and a 
“ sister’s son” coming next after a sister^ 
enjoys priority in succession over the father s 
paternal uncle’s son. If Dhanpat, as the son 
of the half-sister of Krishna Murari was 
entitled under the Act to inherit the suit 
property, then Mt. Sahodra as his mother 
would be entitled to succeed him under the 

d ordinary law. , . T iv i 

It was urged in the Courts in India that 

the words “sister’s son” in 8.2 of the Act 
would include a half-sister s son and Dnan- 
pat would therefore have a preferential claim 
to succeed to the estate of Krishna Murari 
but this contention was negatived by the 
Courts following the decision in 55 ALL. 725. 
In this appeal by the defendant, the same 
contention has been urged, the argument 
being that by the Act “sister” has been ad¬ 
mitted as an heir under the Mitakshara law, 
that the term “sister” in S.2 includes a half- 
sister, and by parity of reasoni ng the words 

1. (’83) 20 A.I.B. 1988 All. 491 : 145 I.O. 529 : 55 
All. 725 : 1983 A. L. J. 680 (P.B.), Ram Adhar v. 
Mt. Budesra, 


“sister’s son” would include a half-sister’s son. ^ 
It is to be regretted that the respondent has 
not been represented, but Mr. Khambatta 
who has argued the case for tho appellant 
with skill and ability has placed before the 
Board fairly and fully all the relevant facts 
and arguments. There is divergence of judi¬ 
cial opinion among Courts in India regarding 
the construction of S.2 of tho Act. In 55 all. 

725, 1 the Full Bench of the Allahabad High 
Court held that 

the word ‘sister’ in S. 2, Hindu Law of Inheritance 
(Amendment) Act, 1929, does not include a half- 
sister, either consanguine or uterine. 

The main grounds for the decision are, that 
the word “sister” in the English language / 
ordinarily means a sister of the whole blood 
and that “if we hold that ‘sister’ in S. 2 of 
Act 2 of 1929 includes a half-sister, we shall 
be putting a sister and a half-sister in the 
same category” which would be against the 
spirit of the Mitakshara law under which a 
relation of the full-blood excludes a relation 
of the half-blood, and “shall be introducing 
a half-sister between the words ‘sister’ and 
‘sister’s son’_The learned Judges observ¬ 

ed that the Act 

is an enabling Act which introduces certain persons 
as heirs who had no such place according to the 
ordinary interpretation of the Mitakshara law. Un- 
less we have a clear reason to believe that the Legis- y 
lature was introducing by implication a person not 
specifically mentioned as an heir, we have no right 
to give the word “sister” wider meaning than it 
would ordinarily bear. 

They also observed : t 

II we hold that a sister includes a half-sister, then 
there will be no reason to make a distinction between 
a uterine sister and a consanguine sister . . * • Ordi¬ 
narily it would be repugnant to the notions of Hindus 
to recognise a woman as sister who has not the same 
father as the person himself. 

This decision W£*s followed by a Single Judge 
of the Oudh Chief Court in ll Luck. 148 and 
also by the Madras and Patna High Court: 
see A.I.R. 1938 Mad. 864 3 and A. I. R. 1940 pat. 
810.* The judgment of Chatterji J., in the h 
last mentioned case is noticeable as it con¬ 
tains the fullest statement of the various 
reasons that could be urged in support of 
the rival contentions. All these decisions held 
that “sister” in S. 2 of the Act does not 
include a half-sister. Besides the reasons 
given in 65 ALL. 725 1 the other grounds 
mentioned in these decisions, shortly stated 
are, that the Act, inasmuch as it alter s the 

2. (’85) 22 A.I.R. 1936 Oudh 332 : 165 I. 0. 94 : 

1935 O.W.N. 645 : 11 Luck. 148, Mt. Kabootra v. 
Ram Padarath. „ 

3. (’38) 25 A.I.R. 1938 Mad. 364 : 182 I. 0. 734, 

An gamut hu v. Sinnapennammal. 

4 . (’40) 27 A.I.R. 1940 Pat. 310 : 189 I.O. 883: 19 
Pat. 382 i 21 P. L. T. 860, Mt. Daulat Kuer v. 
Biahundeo Singh, 
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t law of succession to a certain extent should 
be strictly construed, that it proceeds on the 
principle of affinity, that the Legislature 
might have advisedly left out of considera¬ 
tion the “half-sister” and the position of the 
half-sister is distinct from that of the full- 
sister even in those provinces where she is 
an heir; all of which, it is said, would show 
that there is no justification for interpreting 
the word “sister” as including a half-sister. 
Differing from the above view, the Nagpur 
High Court in its Full Bench decision in 

I. L. R. (1938) Nag. 115, 6 held that 
a half-sister who is a child of the same father is an 
heir under the Hindu Law of Inheritance (Amend- 
,J ment) Act of 1929. The word ‘sister’ includes a 
sister by the same father even though the mother 
be different. 

The Court proceeded on the view that 
under the Act a sister is an heir in all the 
provinces to which the Mitakshara law ap¬ 
plied, that it should be interpreted according 
to the notions of Hindu law of which it 
forms a part, and that as a general rule the 
law of the Mitakshara recognizes no dis¬ 
tinction between the full-blood and the half- 
blood except in a competition inter se. The 
learned Judges pointed out that as a sister 
succeeds as a father’s daughter, a half-sister 
c having the same father is an heir if the sister 
would be an heir. The same Court has also 
held that a half-sister’s son is in the line of 
heirs and that a “sister’s son” in S. 2 of the 
Act would include a half-sister’s son: see 
A. I. R. 1938 Nag. 97.° In 18 Lah. 525, 7 Tek 
Chand J., (with whom Dalip Singh J., 
agreed) doubted the correctness of the deci¬ 
sion in 65 ALL. 725, 1 stating 
with great respect I think that the conclusion of the 
learned Judges is expressed too broadly and I confess 
I have grave doubts as to the soundness of the deci¬ 
sion and the reasons on which it is based. 

The Act is described as, 
an act to alter the order in which certain heirs of a 
d Hindu male dying intestate are entitled to succeed 
to his estate. 

And the preamble is : 

Whereas it is expedient to alter the order in whioh 
certain heirs of a Hindu male dying intestate are 
entitled to succeed to his estate. 

As the object of the Act is thus to alter 
the order of succession of certain persons 
thereinmentioned.it is desirable to examine 
how the law stood with reference to their 
rights of succession before the Act, and how 

5. (’88) 25 A. I. R. 1938 Nag. 134 : 174 I. O. 211^ 
I. L. R. (1938) Nag. 116 (F. B.) t Amrut v. Mt. 
Thagan. 

6. (’88) 25 A. I. R. 1938 Nag. 97 : 172 I. O. 858 : 
I.L.R. (1939) Nag. 883, Shankar v. Raghoba. 

7. (’36) 23 A. I. R. 1936 Lah. 652 : 166 I. O. 753 : 
I. L. R. (1937) 18 Lah. 625 : 39 P. L. R. 529, 
Rameshar v. Mt. Ganpati Devi, 


those rights have been altered by it. Before e 
the Act, the only females recognized as 
heirs under the Hindu law except in Bombay 
and Madras, were (l) the widow, (2) the 
daughter, (3) the mother, (4) the father’s 
mother, (5) the father’s father’s mother. 
Accordingly, “a son’s daughter, daughter’s 
daughter and sister”—the first three persons 
mentioned in the Act were not heirs at all, 
except in the presidencies of Bombay and 
Madras, where the first two of them ranked 
as bandhus. In Bombay, the third, a “sister” 
is expressly mentioned as an heir in the 
Mayukha; though not expressly mentioned 
as such in the Mitakshara, her right as an / 
heir has long since been recognized. A sis¬ 
ter i3 recognized as a gotraja sapinda both 
in the Mayukha and in the Mitakshara. In 
Madras, she was recognized as entitled to 
succeed as bandhu but only after the male 
bandhus. A ‘sister’s son’ ranked everywhere 
as a bandhu before the Act. 

Under the Act, all the abovementioned 
four persons, “a son’s daughter, daughter’s 
daughter, sister and sister’s son” are ranked 
as heirs in a specified order of succession 
and placed next after a father’s father and 
before a father’s brother, thus enabling them 
to inherit with gotraja sapindas. The Act ^ 
came into force on 2lst February 1929. When 
it began to be enforced, the question arose 
in certain Courts in India, see 8 Luck. 646, 8 
17 Lah. 356, 9 58 ALL. 1041 10 and A. I. R. 1940 
Oudh 138, 11 whether having regard to the 
language of the preamble, the provisions of 
the Act would apply not only to persons 
who were already heirs under the Mitak¬ 
shara law, but also to those of the specified 
persons who were not heirs before the Act; 
because the Act, it was said, was merely 
intended to alter the order in which persons 
already recognized as heirs would succeed ^ 
and not to create new heirs. The heading 
and Preamble of the Act do not accurately 
summarise its provisions, but having regard 
to the language of S. 1 (2) of the Act which 
says that 

it applies only to persons who but for the passing of 
the Act would have been subject to the law of the 

8 . (’33) 20 A.I.R. 1933 Oudh 231 : 150 I. C. 633 : 

8 Luck. 646 : 10 O. W. N. 424, Mt. Bhagwan Dei 

v. Mt. Radha. „ 

9. (’36) 23 A. I. R- 1936 Lah. 124 : 162 I. C. 718 : 

17 Lah. 356 : 38 P.L.R. 673, Smt. Sakuntala Devi 
v. Kaushalya Devi. 

10. (’36) 23 A. I. R- 1936 All. 507 : 163 I. C. 756 : 

1936 A. L. J. 659 : 58 £11. 1041 (F. B.), Rajpali 
Kunwar v. Surjurai. _ 

11. (’40) 27 A.I.R. 1940 Oudh 138 : 186 I. 0. 753 . 

15 Luck. 229 : 1940 O. W. N. 46 (F.B.), Dalsingar 
Singh v. Mt. Jainath Kuar. 
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Mitakshara in respect of the provisions herein en¬ 
acted . 

the Courts concluded and, in their Lord- 
ships’ view rightly, that it would apply to 
the persons specified so as to constitute them 
heirs even in those provinces wh6re they 
were not heirs according to the prevailing 
view of the law of the Mitakshara. It will 
thus be seen that the Act has amended and 
altered the old order of succession in Hindu 
law. It affects all Hindus governed by the 
Mitakshara. Hence, it appears to their Lord- 
ships that in the absence of an interpreta¬ 
tion clause, the Court should interpret the 
terms of the enactment in the sense in which 
^ they are used in the Mitakshara law. In 55 
I.A. 139, 12 in considering whether the natural 
"brother” of the deceased Hindu taluqdar 
who was an adopted son, was a "brother 
within the meaning of S.22 (5), Oudh Estates 
Act, 1 of 1869, as amended by S. 14, U. P. Act, 

3 of 1910, and was consequently entitled to 
the estate in preference to the widow, their 
Lordships answered the question in the 
negative, on the ground that the personal 
law was applicable to the interpretation of 
the word "brother.” They rejected the argu¬ 
ment that the Act being expressed in English 
is its own dictionary. In the law of the 
c Mitakshara, the principle is fundamental 
that the primary test on all questions of 
inheritance is propinquity in blood. "To the 
nearest sapinda the inheritance next belongs 
(Manu, 9,189). Applying this basic principle of 
succession, the Hindu law gives preference 
to the whole blood over the half-blood. As 
applied to brothers the rule is thus stated in 
the Mitakshara, chap. 2, S. 4, Placita 5 and 6: 
These run as follows : 

(5) Among brothers such as are of the whole blood, 
take the inheritance in the first instance under the 
text ‘to the nearest sapinda the inheritance next 

d belongs,’ since those of the half blood are remote 
through the difference of the mothers. 

(6) If there be no uterine (or whole) brothers, 
those by different mothers inherit the estate. 

(See Colebrooke’s translation of Mitak¬ 
sliara.) 

In 60 I. A. 189 13 the board held that, the 
Mitakshara chap. 2, S. 4, Vv. 6 and 6< states 
a principle with regard to the preference of 
the whole blood to the half-blood applica¬ 
ble to all sapindas in the same degree of 
consanguinity.'* 

12. (’28) 15 A.I.R. 1928 P.O. 87 : 108 I. C. 673 : 3 
Luok. 76 : 65 I.A. 139 (P.C.), Raghuraj Chandra 
y. Subhadra Ennwar. 

13. (’33) 20 A.I.R. 1933 P. C. 141 : 142 I. C. 307 : 
60 I.A. 189 : 29 N. L. R. 204 (P. O.), Garuddas v. 
Laldas. / 


In 58 I.A. 372 14 which was a case between e 
bandhus it was held that in a Hindu family 
governed by the Benares school of the Mitak¬ 
shara law, the father’s half-sister’s sons 
have preference as heirs over the mother’s 
sister’s sons. In the course of the judgment 
their Lordships observed : 

In 42 I.A. 177 15 it is laid down that ‘having re-' 
gard to the general scheme of the Mitakshara the 
preference of the whole blood to the half-blood is 
confined to members of the same class or to use the 
language of the Judges of the High Court in 19 All. 
215, 16 to ‘sapindas’ of the same degree of descent 
from the common ancestor.’ 

In their Lordships’ opinion the principle] 
of the decision applies equally in the case of / 
bandhus not descended from a common an¬ 
cestor but claiming merely on the basis of 
propinquity. Again the Mitakshra (chap. 2, 

S. 4, pi. 5 to 7) definitely prefers a half- 
brother to the son of a full-brother : see 12 
Bom.H.C.R. 65. 17 It follows that the law of 
the Mitakshara recognises no difference be¬ 
tween relations of whole blood and those of 
half-blood which would include sisters and 
half-sisters as well, except when there is a 
competition amongst them inter se. This has 
been understood and acted upon as a general 
principle of Hindu law by the Lahore High 
Court in A. I. R. 1937 Lah. ll, 18 in which it 9 
was held that a half-sister’s son is an heir, 
according to its general principles. There is 
nothing in the Act itself to show that the 
interpretation of the word "sister” as includ¬ 
ing a "half-sister” sanctioned by the Mitak¬ 
shara, is contrary to its intention, either 
exp, ..s or implied. In (1883) 53 L.J.Q.B. 1S5 19 
at p. 189, Brett, M. R. observed : 

It is I consider a well-settled rule that in constru¬ 
ing a statute or a document it is not right to follow 
merely the words of the statute or a document, 
taking them in their ordinary grammatical meaning : 
but it is necessary also to apply those words to the 
subject-matter dealt with in the statute or document 
and then to construe them with reference to that 
subject-matter unless there is something whioh 
compels one not so to construe them. The rule is, 

I think, that the ordinary meaning of the words 
used in the English language must be applied to the 
subject-matter under consideration. 

14. (’31) 18 A.I.R. 1931 P. C. 268 : 135 I. C. 637 : 
59 Cal. 576 : 58 I.A. 372 (P.C.), Jotindranath Roy 
v. Nagendranath Roy. 

15. (’15) 2 A.I.R. 1916 P. C. 81 : 30 I. C. 265 : 37 
All. 545 : 42 I.A. 177 (P.C.), GangaSahai v. Kesri. 

16. (’97) 19 All. 215 : 1897 A. W. N. 53 (F. B.), 
Suba Singh v. Sarafraz Kunwar. 

17 . (’73) 12 Bom.H.C.R. 65, Krishnaji Vyanktesh 
v. Pandurang. 

18. (’37) 24 A. I. R. 1937 Lah. 11 : 168 I. C. 948 : 
38 P.L.R. 80, Guranditta v. Mt. Jiwani. 

19. (1883) 12 Q.B.D. 176 : 53 L. J. Q. B. 185 : 49 
L. T. 764 : 32 W. R. 546, Lion Mutual Marine 

’ Insurance Association v. Tucker. ' 
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In their Lordships’ opinion, the Act should 
ibe read as a part of the general Hindu law 
'of Inheritance and when so read, it should 
be held as already explained, that the word 
‘“sister” used in it would include a half-sister. 
It is obvious that the object of the Act is to 
give effect to the principle of propinquity 
by bringing into the order of succession some 
of those persons more nearly connected with 
the propositus by ties of blood than others 
whose connexion with him though as sapindas 
is but remote. On the whole, in giving full 
effect to the principle of propinquity their 
Lordships cannot find any sufficient reasons 
b to exclude the half blood as sucIl However, 
in thus interpreting the term “sister” as 
including half-sister one qualification should 
be made. It is said that if we hold that a 
“sister” includes-a half-sister, there will be 
no reason to make a distinction between a 
uterine and consanguine sister and that it 
will be repugnant to the ordinary notions of 
Hindus to recognise a woman as a sister who 
has not the same father as the person him¬ 
self. This objection does not seem to be 
v insurmountable. In his annotation under 
placitum 5, in S. 5 of Chap. 2 of the Mitak- 
shara, the learned commentator Colebrooke 
c refers to the following text of Nandapandita 
wherein he says: 

Kinsmen (bandhus) are sapindas and these may 
belong to the same family or not. . . . The daughters 
of the father and other ancestors must be admitted 
like the daughters of the man himBelf and for the 
same reason. 

Following this text the sister was recog¬ 
nised as heir as gotraja sapinda in Bombay; 
though elsewhere she was not recognised as an 
heir except in Madras where she was treat¬ 
ed as a bandhu. Their Lordships think that 
the description given by Nandapandita “ the 
daughter of the father” is helpful in inter¬ 
preting the term "sister” where, as in this 
, Act, it is used to signify an heir with refer¬ 
ence to persons governed by the Mitakshara. 
In their Lordships’ opinion, the term sister” 
in the Act would include a half-sister, i. e., 
a sister by the same father even though the 
mother be different; but cannot be extended 
beyond that to include one who has not the 
same father. It is stated as an objection that 
the full-sister and the half-sister must take 
together, if the word “sister” in the Act in¬ 
cludes a half-sister; but this is too rigid a 
view. On ordinary principles, the difficulty 
will not arise; for, although as recognised 
under the Mitakshara, a sister will include a 
half-sister the latter will take the inherit¬ 
ance only when there is no full-sister to 
claim it. If the term “sister” in the Act in. 


eludes a half-sister, then it must be held by 
parity of reasoning, that the term “ sister’s 
son” would include a half-sister’s son. In 
this connexion their Lordships would draw 
attention to the decision in v 15 Mad. 300, 20 
where in holding that a half-sister’s son is 
entitled to inherit under the Hindu law in 
force in the Madras Presidency, the learned 
Judges pointed out that the position of a 
half-sister’s son in the line of heirs is the 
same as that of a sister’s son. In the course 
of the judgment they stated as follows: 

The relationship between the maternal uncle and 
his sister's son or step-sister’s son is alike that of 
sapindas, for, in both cases, there is a common 
grandfather and the relation of sapindas arises from 
connexion as parts of the body. 


8 



In A.l.R. 1938 Nag. 97, 6 the learned Judges 
of the Nagpur High Court observed: 

Once it is accepted that the son of a half-sister 
occupies the same position as the son of a full-sister 
and consequently falls within that class, and once it 
is seen that the Hindu law does not speak of them 
separately in the texts, it must be taken that the 
Legislature was using language familiar to Hindu 
lawyers and meant to elevate all the persons who 
formed that particular class and who are ordinarily 
designated by the term "sister’s son.’ 


Their Lordships find themselves in agree¬ 
ment with the above observations of the 
learned Judges or the Nagpur High Court. 9 
For the above reasons, their Lordships are 
unable to accept the conclusion arrived at by 
the learned Judges in 55 ALL. 725, 1 on which 
the decision under appeal is based. The 
Courts in India have not viewed the ques¬ 
tion from the correct stand-point. In their 
Lordships’ opinion, Dhanpat, the son of 'the 
half-sister of Krishna Murari who succeeded 
to the estate under the Act having died, his 
mother has under the ordinary law inherited 
from him. In the result, their Lordships will 
humbly advise His Majesty that this appeal 
should be allowed and the decrees of the 
Cdurts in India should be set aside and the /» 
suit should be dismissed. The plaintiff will 
pay the defendant’s costs in the High Court 
and in this appeal; but in the trial Court, 
each party will bear its own costs in con¬ 
sonance with its order. 


r.K. Appeal allowed. 

Solicitors for Appellants — T. L. Wilson <£ Co. 
Respondent Ex parte. 

20. (’92) 15 Mad. 300, Subbaraya v. Kylasa. 
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13th October 1942 

Lords Russell of Killowen, Mac¬ 
millan, Rower, and Sir George Rankin 
and Sir Madhavan Nair. 

Pr. N. Sm. Chockalingam Chettiar — 

Appellant 

v. 

Official Assignee of Madras — 

Respondent. 

Privy Council Appeal No. 30 of 1941. 

(a) Presidency Towns Insolvency Act(1909), 

b Ss. 17 and 49 —Hindu son becoming insolvent— 
Father’s separate property must be first applied 
for paying father’s creditors and whatever may 
remain is to be used for payment to insolvent’s 
creditors. 

Before any of the father’s separate property can 
be applied in payment of any of the son’s creditors 
in the insolvency proceedings, all creditors of the 
father must first have had their claims satisfied 
thereout. All that can properly be dealt with in the 
insolvency proceedings for the benefit of the creditors 
of the insolvents, is the interest of the insolvents 
which will remain after the father’s debts have been 
ascertained and paid. This may well necessitate 
some proceedings in the nature of a suit for adminis¬ 
tration. l7c,d] 

(b) Presidency Towns Insolvency Act (1909), 
S. 49 (5) — Hindu son becoming insolvent- 
joint family property—No priority for creditor 
of insolvent’s father against son’s creditor. 

The Hindu law as administered to-day has departed 
from the old Hindu law, the tendency being to 
restrict and not to extend the limits of its doctrine. 
This tendency should not be departed front by holding 
that a priority of payment out of the joint property 
exists to-day in favour of the creditors of a father as 
against the oreditors of a son. But, even if such a 
priority had existed under the Hindu law, it would 
have had to yield to any statutory provision incon¬ 
sistent therewith, e. g., S. 49 (5), Presidency Towns 
Insolvency Act. Nowhere in the Act is any priority 
conferred on the debts of an insolvent’s father. 

[P 18 d,f) 

(c) Presidency Towns Insolvency Act (1909), 
<2 Sch. 2, R. 23 —Applicability. 

Schedule 2, R. 28 does not apply to a case in which 

the date of adjudication is antecedent to the judgment- 

debt and in which by the decree express pro v,8 i°n 
is made for the debt to carry interest. [P 195 J 

Sir Herbert Cunliffe and Subba Rao — 

for Appellant. 

J. M. Pringle — for Respondent. 

Lord Russell of Killowen. — This is 
an appeal from a decision of the High Court 
of Madras (in its appellate jurisdiction), 
which varied an order made by the same 
Court (in its insolvency jurisdiction), which 
had reversed an order made by the Official 
Assignee of Madras. It will be convenient in 
the first place to state shortly the events 
which led up to this appeal. In 1919, there 
existed an undivided Hindu family consisting 


of the father A. R. Somasundaram and his & 
four sons Arunachalam, Ramanathan, Sunda- 
resan and Lakshmanan, which carried on 
business in divers places in British India, and 
at Jaffna and Colombo in Ceylon. In 1919, 
Ramanathan died and in 1923 the father 
died. On 14th May 1925, letters of adminis¬ 
tration were granted by the District Court 
of Jaffna to Arunachalam and Sundaresan on 
the footing that their father had died intes¬ 
tate; but subsequently the Secretary of the 
Court was associated in the administration 
as official administrator, and was virtually 
in charge of the administration. 

By an order of the High Court at Madras, / 
dated 15th July 1925, it was ordered that 
Arunachalam and Sundaresan be adjudged 
insolvents, and that their properties, wher¬ 
ever situate, do vest in the Official Assignee 
of that Court. By an order of the High Court, 
dated 6th August 1928, and made in those 
insolvency proceedings, it was ordered that 
sanction be accorded to an agreement by 
way of compromise, and that the entire 
interest of the insolvents’ firm including the 
interest of Lakshmanan and the two sons 
then living of the insolvent Arunachalam, 
in the properties of the insolvents’ firm 
situate within and outside British India, g 
moveable and immovable, do vest in the 
Official Assignee. At some time in or about 
the year 1928, it was discovered that A.R. 
Somasundaram had left two wills, by one of 
which (dated 2nd October 1922), he disposed 
of his own separate property consisting of 
businesses carried on at Rangoon and Jaffna : 
by the other (dated 28rd October 1922) he 
purported to dispose of the property of the 
joint family. As a result, a grant of letters of 
administration with the said wills annexed 
was made by the High Court at Madras to 
the Official Assignee. A similar grant was 
made by the District Court of Jaffna to h 
Messrs. Harding and Thornton of Colombo 
who were the duly constituted attorneys of 

the Official Assignee. 

Meanwhile a suit had been instituted on 
19 th January 192G, in the District of Colombo 
(no. 18800 ) by one Panya Reena Ravenna 
Sovanna Mana Somasundaram (hereinafter 
for brevity referred to as Panya) against the 
Secretary of the Court of Jaffna, the official 
administrator of the father of the insolvents, 
praying for judgment against the defendant 
as official administrator for a sum of Rupees 
1,61,127 being the amount alleged to be chie 
to the plaintiff in respect of moneys advanced 
to the said father and interest thereon. 
Panya died in March 1929, and subsequently 
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a his son, the appellant, was substituted as 
plaintiff and Messrs. Harding and Thornton 
were substituted as defendants in the Colombo 
Suit No. 18800. Judgment was delivered in 
that suit on 12th January 1933, and resulted 
in a decree of that date, by which it was 
ordered that Messrs. Harding and Thornton 
as administrators of A. R. Somasundaram 
do pay to the appellant as administrator of 
the estate of Panya 

the sum of Rs. 1,61,127/22 with interest thereon at 
the rate of 9 per centum per annum from 20th 
January 1926, till payment in full and costs of suit. 

Following on this judgment, the appellant 
seems to have attached a fund in the Jaffna 
b Court. From this judgment, an appeal was 
lodged on which on 17th November 1983, an 
order was made in the following terms : 

Of consent it is considered and adjudged that the 
decree made in this action by the District Court of 
Colombo and dated 12th January 1933 be and the 
same is hereby affirmed and this appeal is dismissed 
subject to the terms of settlement arrived at between 
the parties and filed herewith. And, it is further 
ordered and decreed that each party do bear his 
costs of this appeal. * 

The terms of settlement referred to run 

^Substituted plaintiff is to be paid his taxed costs 
incurred in 18,800 D. C. Colombo, such costs not to 
exceed Rs. 9000. He agrees to share pro rata with 
c all the other creditors the assets of the deceased. He 
is entitled to proceed for the recovery of any balance 
that may be due to him in action No. 18,800 D. C. 
Colombo from assets that may exist out of Ceylon. 
The Official Administrator undertakes to withdraw 
his appeal in 18,800 D. C. Colombo. 

In accordance with these terms (which 
will be referred to as the compromise) the 
appellant received out of the Ceylon assets 
of A. R. Somasundaram, as his share pro rata 
with the other creditors of that person, a 
sum of Rupees 47,573, leaving a balance of 
rs. 1,13,554 unpaid of the said judgment- 
debt of Rs. 1,61,127. The appellant then lodg¬ 
ed a claim in the insolvency proceedings 
d in Madras. From the wording of his affi¬ 
davit in support, he would appear to be 
claiming to be paid the full amount of 
the judgment-debt and interest out of the 
joint family property in priority to the cre¬ 
ditors of the insolvents; but in fact his claim 
is limited (as of necessity it should be) to 
the unpaid balance. His claim was rejected 
in toto by the Official Assignee. The appel¬ 
lant thereupon applied to the Judge of the 
High Court sitting in insolvency asking that 
the order of the Official Assignee rejecting 
his claim be rescinded and that his claim be 
admitted for the following reasons (among 
others), viz., (m) because the claim was to 
make the joint family assets in the hands of 
the Official Assignee liable for the debts due 


by the father of the insolvents and (ix) be- e 
cause the Official Assignee was estopped by 
the compromise from repudiating or reject¬ 
ing the claim. On 23rd August 1937 Wads¬ 
worth J. made an order on that application 
allowing the appeal and declaring and order¬ 
ing as follows : 

(1) That the claim of the applicant herein for the 
sum of rupees one lakh sixty-one thousand one 
hundred and twentyseven (Rs. 1,61,127) with inter¬ 
est thereon excluding the sum of rupees forty-seven 
thousand five hundred and seventy-three (Rs. 47,573) 
received under the compromise dated 21st October 
1933 due under the decree in suit No. 18800 of 1926 
on the file of the District Court, Colombo, be and is 
hereby allowed ; (2) that the applicant shall be at 
liberty to prove the balance of his debt due under / 
the said decree before the said Official Assignee 
subject to the limit that it shall not exceed the assets 
of the joint family and the assets of Somasundaram 
Chettiar, deceased, the father of the applicant herein, 
which have come into the hands of the sons; (3) 
that the applicant shall not be entitled to any pri¬ 
ority over the separate estate of Somasundaram 
Chettiar, deceased, which has come down to the 
sons. 

Agaiust that order, the present appellant 
appealed in so far as it declined to give him 
priority; and the Official Assignee appealed 
against it in so far as it allowed him to prove 
in the insolvency proceedings at all. The 
appeals were heard by the High Court in 
August 1939. Judgment was reserved ana 
was delivered on 16th October 1939.. The 
appeal of the present appellant was dismis¬ 
sed, and the appeal of the Official Assignee 
was in part allowed, i. e., the order of Wads¬ 
worth J. was modified to the following extent. 

Order and decree that the claimant.• shall 

be entitled to prove in the above insolvency for the 
balance of the debt due to him after giving credit lor 
the amount realised by him in the Jaffna administra¬ 
tion .*. . and that the said claimant shall not be 
entitled to interest in respect of the said debt due to 
him from the date of the adjudication of the insol¬ 
vents . . . and that save as aforesaid the said order 
of the High Court dated 23rd August 1937 ... be /, 
and is hereby confirmed in other respects. 

Each appellant was ordered to pay the 
costs of the respondent to his appeal. The 
present appellant obtained leave in Madias 
to appeal to His Majesty in Council in re¬ 
gard to the variation as to interest. He was 
refused leave to appeal'from the dismissal of 
his own appeal, but he subsequently obtained 
special leave from His Majesty in Council. 

It is in these circumstances that the order 
of the High Court of 16 th October 1939, haa 
come up in its entirety for consideration be¬ 
fore their Lordships’ Board. The Official 
Assignee has not appealed. 

The resultant effect of the variation of 
the order of 23rd August 1937 and , lka 9? n ‘ 
firmation in other respects by the Hign 
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n Court, is that the order of Wadsworth J., 
stands verbatim as before set forth with the 
single exception that the words ' with inte¬ 
rest thereon” are omitted from para. 1. 
Whether an order so framed is to any and 
what extent wrong, is the question which 
their Lordships now proceed to consider. 

A few preliminary observations are advis¬ 
able. It had been contended by the Official 
Assignee that he was in no way affected or 
bound by the compromise; but both Courts 
in India held that it was binding on him. 
With this view their Lordships agree; indeed 
the contrary contention was not raised be- 
l fore them. In the next place it is to be 
observed that owing to lack of clear and 
definite information, there has arisen in this 
case much uncertainty and confusion as to 
what property is being administered by the 
Official Assignee in the insolvency and in 
particular whether it includes any property 
which was the separate property of the 
father of the insolvents. Some complication 
no doubt springs from the fact that during 
the two years which intervened between the 
death of A. R. Somasundaram and the ad¬ 
judication of insolvency, the two insolvents 
had (acting on the footing of intestacy) 
c carried on businesses which were the sepa¬ 
rate property of their father, a proceeding 
which may well have resulted in making 
them creditors of their father’s estate. Fur- 
ther the Official Assignee may, as adminis¬ 
trator of the father, have obtained possession 
or control of his separate property. How¬ 
ever this may be, it seems clear to their 
iLordships that before any of the father s 
separate property can be applied in payment 
of any of the son’s creditors in the insol¬ 
vency proceedings, all creditors of the father 
must first have had their claims satisfied 
thereout. All that can vest in the Official 
d Assignee under S. 17, Presidency Towns In¬ 
solvency Act, is the property of the insol¬ 
vents, and therefore as regards the separate 
property of the father, all that can pro¬ 
perly be dealt with in the insolvency pro¬ 
ceedings for the benefit of the creditors 
of the insolvents, is the interest of the 
insolvents which will remain after the 
fathers debts have been ascertained and 
paid. This may well necessitate some pro¬ 
ceedings in the nature of a suit for adminis¬ 
tration. Their Lordships were, however, 
given to understand that the only separate 
estate of the father (beyond the Ceylon as¬ 
sets which have been distributed as contem¬ 
plated by the compromise) consists of the 
business carried on by him at Rangoon. Of 


its value they know nothing. It will, how- 0 
ever, be open to the present appellant to take 
such administration or other proceedings (if 
any) as he may be advised, to secure that 
any separate estate of the father which 
exists is properly administered by the ad¬ 
ministrator before any part thereof is made 
available in the insolvency proceedings for 
payment of the creditors of the insolvents. 

The doubts and difficulties which their 
Lordships have felt as to the property which 
is being administered in the insolvency pro¬ 
ceedings, have been to a great extent cleared 
by what the Judges have indicated in the 
High Court on appeal. They say that by / 
the agreement sanctioned by the order of 
6 th August 1928, ‘‘all the property possessed 
by the joint family became vested in the 
Official Assignee,” and later on in their judg¬ 
ment they state : 

The separate property in British India left by the 
father was the business in Rangoon and its assets. 
The rest of the properties were owned by the fatber 
and sons as joint family property. 

It thus becomes apparent that the only 
property with which this appeal can be con¬ 
cerned is the joint family property which on 
the death of the father devolved by survivor¬ 
ship. It is out of this property, the entirety g 
of which has (with the Court’s approval) 
been vested in the Official Assignee, and is 
being administered in the insolvency pro¬ 
ceedings, that the appellant claims to be 
paid his debt in priority to the creditors of 
the insolvents. He bases this claim (l) upon 
a right to priority which he says is conferred 
upon him by the compromise, and (2) upon 
a right alleged to be conferred upon him by 
the Hindu law, which makes sons (to the 
extent of their interest in joint family pro¬ 
perty) liable to pay their father s debts, 
provided they are not debts incurred for an 
illegal or immoral purpose. This claim to 
priority which is the first and most impor¬ 
tant question raised on this appeal, must 
now be dealt with. The contention that any 
priority is conferred by the compromise 
appears to their Lordships to be without 
foundation. The compromise merely pro- 
vides that the taking by the appellant of a 
dividend on his judgment debt out of the 
Ceylon assets, shall be no bar or prejudice to 
his proceedings to recover the balance from 
assets outside Ceylon. Their Lordships are 
unable to find in the compromise any words 
which purport to confer any priority in re- 
covery. It was said that under the compro¬ 
mise he was to be entitled to recover the 
balance, and that such a right necessarily 
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a postulated priority. But the compromise 
gives him no such right; it merely ensures to 
him the right to proceed to recover, i.e., to 
take proceedings to recover. As already 
stated, it ensures to him that his taking a 
dividend in Ceylon shall not prejudice or 
bar his proceeding against assets elsewhere. 

His claim to priority under Hindu law is 
founded mainly, if not entirely, on a text of 
Brihaspati referred to in Mayne’s Hindu 
Law (s. 313) in the following words : “The 
father’s debt must first be paid and next a 
debt contracted by the man himself.” No 
other authority in relation to Hindu law 
b was cited in support of the proposition. Al¬ 
though the question must frequently have 
arisen as a matter of great practical impor¬ 
tance, it is strange that, if it existed, no 
case is found in the books establishing such 
priority. As was pointed out by Abdur 
Rahman J., in A. I. R. 1939 Mad. 276, 1 if a 
father’s debts have priority, a son’s creditor 
could not obtain payment out of the son’s 
undefined share in the family property. He 
would have to wait until all the father’s 
creditors had been paid; in other words, a 
son’s creditor would be driven to enforce his 
claim in some kind of administration suit in 
c which the father’s creditors would have to 
be ascertained and their debts paid. The 
case referred to above is to some extent an 
authority against the appellant’s claim to 
priority under the Hindu law, but in fact 
the learned Judge rejected the claim to 
priority in that case by reason of the statu¬ 
tory provisions of the Provincial Insolvency 
Act. There is no trace of any such priority 
being recognised by the provisions of the 
Indian Succession Act which in terms assign 
specific priorities to the debts of a dead man 
(see ss. 820, 822 ), although no doubt the con¬ 
cluding words of S. 322 would preserve any 
d priority which in law existed. Section 328, 
however, indicated a prima faoie condition of 
equality by enacting that “save $s aforesaid, 
no creditor shall have right of priority over 
another.” Reference may also be usefully 
made in the same connexion to the Civil 
Procedure Code, O. 20, R. 13 ( 2 ), in the case 
where the deceased’s estate is insolvent. 

There can be no doubt that, in many 
respects, the Hindu law as administered 
today has departed from the old Hindu law, 
the tendency being to restrict and not to 
extend the limits of its doctrine. Thus while 
under the old Hindu law the liability for a 

1. (’39) 20 A. I. R. 1939 Mad. 276 : 183 I.C. 693 : 

(1939) 1 M. L. J. 158, Thimmiah v. The Official 

Receiver, Bellary. 


father’s debt extended to the personal pro- e\ 
perty of the son, it is now limited to his 
interest in the joint family property. Again 
while under the old Hindu law the liability 
of sons and grandsons as heirs, for the debts 
of their deceased father or grandfather, ex¬ 
tended to their own property, this rule was 
only followed, in British India, in the Bom¬ 
bay Presidency. Elsewhere the liability of 
sons and grandsons as heirs was limited (as 
in the case of other heirs under Hindu law) 
to the extent of the property inherited by 
them from the deceased; and by the Bombay 
Hindu Heirs Relief Act, 1866 , the liability of 
sons and grandsons as heirs in that presi- f 
dency was placed upon the same footing. 
Their Lordships are not prepared to depart 
from this tendency by holding that a priority 
of payment out of the joint property, which 
so far as they are aware, has never pre¬ 
vailed in practice among the Hindus in 
British India, exists today in favour of the 
creditors of a father as against the creditors 
of a son. But even if such a priority had 
existed under the Hindu law, it would have 
had to yield to any statutory provision in¬ 
consistent therewith; and in the present case 
the provisions of the Presidency Towns In¬ 
solvency Act afford a complete answer to the 9 
appellant’s claim. He is proceeding to re- 
cover the balance of his judgment debt by 
proving in the insolvency proceedings; he is 
therefore subject to the provisions of the Act, 
unless the compromise to any extent excludes 
them, and their Lordships have already 
stated that the compromise confers no prio¬ 
rity. The appellant is therefore subject to 
S. 49 of the Act which after providing for 
certain priorities in the payment of debts 
enacts (by sub-s. 5) that 

subject to the provisions of this Act, all debts proved 
in insolvency shall be paid rateably according to the 
amounts of such debts respectively and without any h 
preference. 

Nowhere in the Act is any priority con¬ 
ferred on the debts of an insolvent’s father, 
and by sub-s. (5) the appellant is bound. The 
second claim put forward by the appellant 
was that the High Court had erred in strik¬ 
ing out the reference to interest from the 
order of Wadsworth J., and that he was 
entitled to prove for a sum amounting to the 
said sum of Rs. l,13,554 together with interest 
at 9 per cent, thereon down to the lodgment 
of his claim with the Official Assignee. On 
the respondent’s behalf it was contended 
that no interest, on the principal sum could 
be claimed because of R. 28 in sch. 2 to the 
Act which provides : 
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23. (1) Interest — On any debt or sum certain 
a whereon interest is not reserved or agreed for, and 
which is overdue when the debtor is adjudged an 
insolvent and which is provable under this Act, the 
creditor may prove for interest at a rate not exceed¬ 
ing six per centum per annum — (a) if the debt or 
sum is payable by virtue of a written instrument at 
a certain time, from the time when such debt or sum 
was payable to the date of such adjudication ; or (b) 
if the debt or sum is payable otherwise, from the 
time when a demand in writing has been made giv¬ 
ing the debtor notice that interest will be claimed 
from the date of the demand until the time of pay¬ 
ment to the date of such adjudication. 

(2) Where a debt which has been proved in insol¬ 
vency includes interest or any pecuniary considera¬ 
tion in lieu of interest the interest or consideration 
shall, for the purposes of dividend, be calculated at a 
b rate not exceeding six per centum per annum with¬ 
out prejudice to the right of a creditor to receive out 
of the debtor’s estate any higher rate of interest to 
which he may be entitled after all the debts proved 
have been paid in full. 

This rule does not appear to their Lord- 
ships to apply to this case in which the date 
of adjudication is antecedent to the judg- 
ment-debt, and in which by the decree 
express provision is made for the debt to 
carry interest. Moreover, the compromise 
authorises a proof by the appellant for “any 
balance that may be due to him in action 
No. 18800,” words which would appear to 
include the interest given by the judgment. 

C On other grounds however there is a difficulty 
in the way of the appellant. His counsel in 
the High Court at Madras on the hearing 
of the appeal conceded that if the provisions 
of the Insolvency Act were to be applied his 
client would not be entitled to this interest; 
but he argued that under the compromise 
his client was entitled to 'get* the balance 
of the amount due under the decree of the 
Colombo Court, and that the Official As¬ 
signee had therefore agreed that he should 
get interest on the decreed amount. This 
contention their Lordships have already 
said to be unfounded. The compromise gives 
v the appellant no right to “get” or recover 
any sum. It only ensures to him the right 
to take proceedings against assets outside 
Ceylon. In the result, the High Court, after 
rejecting the suggested construction of the 
compromise, relied ppon the concession by 
counsel and rejected the claim to prove for 
interest on the sum of Rs. 1,18,554. Their 
Lordships think that in view of these facts 
the disallowance of this interest must stand. 

One further point remainB for considera¬ 
tion. Counsel for Official Assignee claimed 
that the Official Assignee was entitled to 
dissect the claim for rs. 1,18,654 by ascertain¬ 
ing how muoh of the original judgment debt 
of Rs. 1,61,127 represented interest on the 


father’s debt and that the proof could only c 
be admitted subject to the provisions of 
R. 23, with the result that the proof could bo 
rejected to the extent to which it was com¬ 
posed of interest subsequent to the date of 
the adjudication. With this contention their 
Lordships do not agree. One thing which 
they think the compromise clearly does is to 
prevent any one bound by the compromise 
from going behind, or in any way disputing, 
the judgment-debt. Another is that it fixes 
the amount, which the appellant is to be 
entitled “ to proceed to recover,” as the 
balance due under the judgment, viz. (in the 
events which have happened), Rs. 1,13,554. / 
It would not be right if in the face of that 
agreement the proof was only admitted for 
the smaller sum. A further answer to this 
contention lies in the fact that the order of 
the High Court on appeal fixes- the proof at 
Rs. 1,13,554, and, against that order there has 
been no appeal by the Official Assignee. 
Moreover, while no doubt the provisions of 
R. 23 (2) are applicable to the case where a 
creditor proves for a debt and in addition 
for interest added thereto as provided by 
R. 23 (l), their Lordships are of opinion that 
they do not apply to the present case of a 
judgment debt obtained against the repre- g 
sentative of the father, which by a special 
agreement of compromise by which the 
Official Assignee is bound, the parties are 
precluded from going behind or disputing in 
any way. The ultimate result of this appeal 
may now be stated as follows. There being 
no question but that the father’s separate 
property must be administered in such a 
way that all the father’s creditors are paid 
thereout before any interest of the insol¬ 
vents therein can be made available in the 
insolvency proceedings for the benefit of the 
creditors of the insolvents, the question of the 
priority in respect of the father’s separate pro- h 
perty does not arise in the insolvency procee¬ 
dings at all. The order of 23rd August 1937, as 
varied by the order of 16th October 1987, re¬ 
quires to be recast and should run as follows: 

“l. That the claim of the applicant herein 
for the sum of rupees one lakh sixty-one 
thousand one hundred and twenty-seven 
(rs. 1,61,127) excluding the sum of rupees 
forty-seven thousand five hundred and 
seventy-three (Rs. 47,673) received under the 
compromise dated 21st October 1933, due 
under the decree in Suit No. 18800 of 1926 
on the file of the District Court, Colombo, 
be and is hereby allowed. 

2 . That the applicant shall be at liberty 
to prove the said balance of his debt due 
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under the said decree before the said Official 
Assignee subject to the limit that it shall 
not exceed the assets of the joint family. 

3 . That the applicant shall not be entitled 
to any priority over the said assets of the 
joint family.” 

The provisions of para. 4 of the said order 
will remain unaltered. The appellant, al¬ 
though their Lordships have indicated the 
manner in which he may (if so advised) 
proceed in order to obtain payment (together 
with other creditors of the father) out of the 
father’s separate property, if it be of any 
value, has nevertheless failed in establishing 
the main part of his claim, viz., for priority 
in payment out of the joint family estate. He 
has, however, established that the debts of 
the father should be paid before the separate 
estate of the.father is applied to any extent 
in paying creditors of the insolvents, and 
that his proof in the insolvency should stand 
at Rs. 1 , 13 , 554 . For the reasons herein ap¬ 
pearing, their Lordships are of opinion that 
the order appealed from should he varied as 
indicated, and they will humbly advise His 
Majesty accordingly. There will be no order 
as to the costs of this appeal; but the costs 
of the Official Assignee will form part of his 
c expenses of administering the estates of the 

insolvents. 

R K Order varied. 

Solicitors for Appellant — By. S. L. Polak & Co. 

Solicitors for Respondent — Lambert <£ White. 
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14th December 1942 

Lord Thankerton, Sir George 
Rankin and Sir Madhavan Nair. 

Nawab Habibulla—Appellant 

v. 

Commissioner of Income-tax , Bengal — 

Respondent. 

Privy Council Appeal No. 11 of 1942. 

Income-tax Act (1922), Ss.2(l) and4(3)(viii) 

_Income of wakf agricultural—Remuneration 

of mutwalli not dependent on nature of property 
or on amount of income—Remuneration is not 
agricultural income. f 

Where the amount of the remuneration of mut¬ 
walli of a wakf estate does not depend either on the 
nature of the properties or assets which constitute 
the wakf estate, nor on the amount of the income 
derived therefrom by the wakf estate, and the re¬ 
muneration to be received by the mutwalli is not to 
be affected although the income received by the wakf 
estate is within the definition of agricultural income 
in S. 2 (1), the sums drawn therefrom as remunera¬ 
tion by the mutwalli are not agricultural income 


T. Commr. (Lord Thankerton) A. I. R. 

within the Act : (’41) 28 A. I. R. 1941 Cal. 598, 
Affirmed. [P 21e,/,g] 

Sir Thomas Strangman and C . Bagram — 

for Appellant. 

J. Millard Tucker and Sir Alfred Wort — 

for Respondent. 

Lord Thankerton. —The appellant is the 
hereditary mutwalli of a wakf estate, and as 
such he draws remuneration, and the ques¬ 
tion in the appeal arises on a claim by him 
that the income thus received by him is 
exempt from taxation, which came before 
the High Court of Judicature at Fort 
William in Bengal on a reference by the res¬ 
pondent, at the appellant’s request, under 
S. 66 ( 2 ), Income-tax Act, 1922, with a state- / 
ment of the case and the opinion of the res¬ 
pondent rejecting the appellant’s claim to 
exemption. The question of law referred to 
the Court was : 

Whether in the facts and circumstances of the 
case the sum of Rs. 49,500 received by the assesses 
as his remuneration as mutwalli was ‘agricultural 
income’ within the meaning of S. 2 (1), Income-tax 
Act? 

■ For the assessment year 1938-39, the ap¬ 
pellant was assessed for income-tax purposes 
on an amount which included the sum of 
Rs. 49,500 under the head of salaries, which 
was the appellant’s remuneration as mut¬ 
walli for the year of account and included g 
both current salary and arrears. It is ad¬ 
mitted that the income of the wakf estate 
from which the appellant’s said remunera¬ 
tion was drawn, was "agricultural income.” 
The wakf was created by an ancestor of the 
appellant by a wakfnamah dated 1st June 
1854. The post of mutwalli was made here¬ 
ditary, the wakif’s son being first appointed. 
No benefit was reserved in any way either 
to the wakif himself or to his descendants 
and no remuneration was provided for by the 
wakfnamah for the post of the mutwalli. 
In 1925, a suit in the Court of the District 
Judge, Dacca, in which the removal of the h 
appellant was sought, was compromised on 
the basis of a scheme of administration which 
had been filed before the High Court and 
agreed to by all parties, and a decree in 
terms thereof was made by the District 
Judge of Dacca on 24th May 1928. Under the 
scheme, the appellant’s remuneration was 
provided for as follows : 

15. The remuneration of the mutwalli payable 
from the wakf shall be rupees two thousand five 
hundred monthly together with a fixed allowance of 
rupees five hundred monthly for his conveyance, the 
lighting of his apartments, medical attendance and 
other personal charges incidental to his position. . .. 

It is enough to say that it is clear that 
under the scheme the appellant has only 
powers of management of the wakf estate 



1943 Ahmedabad Municipality v. Secy, of State Privy Council 21 


< j and that those powers are limited in certain 
respeots by the control of a committee of 
management. The appellant maintains that 
the Bs. 49,500 received by him as his re. 
muneration in terms of the scheme is "agri¬ 
cultural income” as defined in S. 2 (l) of the 
Act of 1922, and that it is therefore rendered 
exempt from taxation by S. 4 (3) (viii) of the 
Act. The relevant part of s. 2 (l) is as follows: 

2. In this Act, unless there is anything repugnant 
in the subject or context,— 

(1) Agricultural income means- 

fa) any rent or revenue derived from land which is 
used for agricultural purposes, and is either assessed 
to land-revenue in British India or subject to a local 
rate assessed and collected by officers of Government 
^ as such. 

The High Court rejected the appellant’s 
contention, and their Lordships agree with 
their conclusion. The appellant’s counsel 
referred to the recent decision of this board 
in 62 I.A. 215 1 the judgment being delivered 
by Lord Macmillan. In that case a money¬ 
lender had lent money on a zarpeshgi lease 
and usufructuary mortgage of agricultural 
lands under which he was in possession with 
all the powers of an owner, and upon the 
terms that, after deducting from a gross 
estimated rental the estimated costs of 
management and a sum (thika rent) which 
c was to bs credited, he was to take the balance 
(thika profits). There was no dispute that 
the rents so drawn by him were agricultural 
income within the meaning of S. 2 (l) (a) of 
the Act, and it was conceded that if the 
assessee had not been a money-lender and the 
transaction in course of his money-lending 
business, the statutory exemption would have 
applied, but it was maintained that the in- 
come was income, profits and gains of the 
business, and that it thereby lost the benefit 
of the exemption. The board held that the 
result of the exemption is to exclude "agri¬ 
cultural income” altogether from the scope 
d of the Act, howsoever or by whomsoever 
received, and that the nature of the assessee’s 
business cannot affect the exemption. In the 
opinion of their Lordships, that case affords 
a useful contrast to the present case. The 
position of the assessee in that case had been 
described by the Chief Justice of Patna — 
and this board adopted the description—as 
follows: 

The mortgagee-lessee was to be in possession of 
both properties, and, in his relation to the cultivators 
of the soil he stood in the position of landlord, deal¬ 
ing directly with them and collecting the rents. He 
had moreover to pay the Government r evenue , 

1. (’85) 22 A.I.R. 1935 P.C. 172 : 157 I.C. 289 : 14 
Pat. 623 : 62 I. A. 215 (P. C.), Income-tax Com¬ 
missioner, Bihar and Orissa v. Maharajadhiraj of 
Dharbhanga. 
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cesses and taxes and his name was registered in the 
Land Registration Department. Ho alone was able 0 
to sue for rent whether current or arrears, to sue for 
enhancement or for ejectment and was able to settle 
lands with raiyats and tenants in all the properties, 
in fact he was in a position to take all proceedings 
which the mortgagor would have been able to take 
in the ordinary course if the lands leased and mort¬ 
gaged had remained in her khas possession. 

Accordingly, the assessee collected the 
rents directly in his own right, and the 
amount of his income therefrom depended 
on his exercise of these rights. The position 
of the appellant is very different — the 
recovery of the rents depends on the rights 
of the wakf estate, and, on the appellant’s 
performance of his duties of management as / 
mutwalli and the amount of his remunera- 
tion does not depend either on the nature of 
the properties or assets which constitute the 
wakf estate, nor on the amount of the income 
derived therefrom by the wakf estate. If, as 
might possibly happen, the w 7 hole or a por¬ 
tion of the wakf property ceased to be repre¬ 
sented by agricultural lands, it is clear that 
the remuneration fixed by Art. 15 of the 
scheme would not be affected. Their Lord- 
ships agree with the High Court in holding 
that, albeit the income received by the wakf 
estate is within the definition of agricultural 
income in S. 2 (l), the sums drawn therefrom g 
as remuneration by the appellant are not 
agricultural income received by the appel-l 
lant, and the question of law referred to the 
Court should be answered in the negative.! 
Their Lordships desire to add that a differ-' 
ent question might have arisen if the appel- 
lant’s remuneration had been by way of a 
fractional part of the income of the w^akf 
estate, or by a percentage commission. That 
case may be considered if, and when, it arises, 
and their Lordships express no opinion 
thereon. Accordingly, their Lordships will 
humbly advise His Majesty that the judg¬ 
ment of the High Court should be affirmed, h 
and that the appeal should be dismissed 
with costs. 

r.K. Appeal dismissed. 

Solicitors for Appellant— IF. W. Box & Co. 

Solicitors for Respondent — Solicitor, India Office. 
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Lord Thankerton, Sir George Rankin 
and Sir Madhavan Nair 

Ahmedabad Municipality — Appellant 

v. 

Secretary of State — Respondent. 

Privy Council Appeal No. 26 of 1941. 

Crown—Primary education grant to munici¬ 
pality is merely bounty and can be reduced by 
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any amount—That interest earned by munici- 
° pality on previous grants is made measure of 
reduction makes no difference. 

The annual primary education grant made by the 
Government is only a bounty, hence the Government 
can make deductions from the amount of whatever 
sums they like. The fact that the amounts of 
interest which had accrued during any period or 
would accrue in the future on the sum granted or the 
unspent balance of the previous grants already made, 
formed measures of the deductions to be made from 
the annual payments for primary education does not 
by any means show that it was the interest on the 
previous grant that the Government were seeking to 
deduct. The amounts of interest are but measures of 
deductions and nothing more. [P 23/,g] 

Sir Thomas Strangman, C. Bagram and TJ . Sen 
Oupta — for Appellant. 

b J. Millard Tucker and W. W. E. Page — 

for Respondent. 

Sir Madhayan Nair. —This is an appeal 
from a decree of the High Court of Judi¬ 
cature at Bombay dated 8th February 1938, 
which reversed a decree of the First Class 
Subordinate Judge of Ahmedabad dated 31st 
March 1933, in favour of the plaintiff — 
the appellant before the Board. The plain¬ 
tiff is the Ahmedabad Municipality ; and the 
defendant is the Secretary of State. The 
question for decision is whether, in the cir¬ 
cumstances mentioned below, the plaintiff is 
entitled to recover from the defendant sums 
of money amounting to Rs. 48,i66-5-0 together 
with interest which were deducted by the 
Government of Bombay from grants for 
primary education made by them to the 
Ahmedabad Municipality, and during its 
supersession, to the Committee of Manage¬ 
ment. The facts are not in dispute, and may 
be briefly stated: On 9th March 1920, the 
Government of Bombay sanctioned the grant 
of Rs. 4 lakhs to the plaintiff in connection 
with a scheme for the acquisition of building 
sites for primary schools. Two of the condi¬ 
tions of the grant were (l) that the building 
should commence within six months from 
d the date the land was handed over to the 
municipality and (2) that the municipality 
should spend at least 4 lakhs on the buildings 
within 6 years from that date. No provision 
was made in the grant as regards interest 
which might be earned on the amount pend¬ 
ing its application due to delay in acquiring 
land or for any other sufficient reason. The 
money was paid over to the municipality on 
30th March 1920. On 6th February 1922, the 
municipality was superseded by the Govern¬ 
ment of Bombay,under s. 179, cl. (l), Bombay 
District Municipal Act, 1901, for two years ; 
and under clause (3) (b) of the section, a 
Committee of Management was appointed 
to perform its duties during the period. As 
a consequence of the supersession, all the 


property of the municipality vested in His e 
Majesty. See s. 179, cl. (3) (c). As the sum of 
4 lakhs was not immediately spent, the whole, 
or the unspent balance, was “either invested 
or placed on deposit in the bank” and earned 
interest. For the financial year 1921-22, a sum 
of Rs. 24,000 was earned, and for the next 
year, 1922-23, Rs. 18,000 — the total interest 
for the two years being rs. 42,000. On 26th 
January 1923, the Government passed a reso¬ 
lution directing 

that the Government grant to the Ahmedabad Muni¬ 
cipality for primary education payable in 1922-23 
should be reduced by Rs. 24,000 or by the interest 
which actually accrued during 1921-22 on the 
advance building grant of Rs. 4 lakhs paid by the / 
Government whichever is greater. Similarly, in future 
years, the interest which actually accrues in any 
year or 6 per cent, of the unspent balance of that 
year whichever is greater should be deducted from 
the Government grant of the following year. 

In pursuance of the above resolution a 
sum of Rs. 42,000 was deducted by the Govern¬ 
ment from the educational grant to the 
municipality for the year 1922-23. Similarly, 
sums of Rs. 2000 and Rs. 4166-5-0 represent, 
ing interest on the unexpired balance of the 
4 lakhs for the financial years 1924-25 and 
1925-26 were deducted by the Government 
from a subsequent grant. The total sum 
thus deducted amounted to Rs. 48,166-5-0. It ^ 
is this sum together with interest, amount¬ 
ing to Rs. 62,856-6-0, that is now claimed by 
the plaintiff in the suit. In the plaint, various 
contentions were raised. Amongst others, it 
was pleaded, that the amount of 4 lakhs 
having vested in the municipality by the 
grant, the interest accruing on it, or the 
unspent balance belonged to it in the absence 
of any reservation of the same in favour of 
the Government, and that the recovery of 
the interest on the building grant was con¬ 
trary to the terms of the grant and was not 
warranted by it. Though it was not so speci- 
fically stated in the plaint, the substantial 
plea urged by the plaintiff was that the 
Government by deducting from the grants for 
education, amounts equal to the interest on 
the advance for the building sites was in 
effect recovering the interest on the amount 
which they were not entitled to do, as the 
interest accruing to it belonged to the muni¬ 
cipality and not to the Government. The 
defendant in his written statement contended 
that the interest on the grant for the build¬ 
ing sites belonged to the Government and 
that the suit was barred by limitation. He 
also stated in paras. 10 and 11 as follows: 

Para. 10. The amounts in suit were deductions 
from the Government grant to the primary education 
and not recoveries in the ordinary sense of the term. 
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Para. 11 . . . There was no legal obligation on the 
part of the Government to bear any portion of the 
costs of elementary education incurred by the muni¬ 
cipality. The grants are in the nature of bounties 
and the municipality has no legal right to enforce 
their payment. Consequently, the reduction of the 
grants by any amount was a matter entirely within 
the discretion of the defendant and furnishes no 
cause of action to the plaintiff. 

As the issues framed in the case did not 
cover the point raised in the above two para¬ 
graphs, the defendant submitted to the Court 
that the following additional issue should be 
framed, viz.: 

Whether the municipality has any legal right to 
enforce payment of any grants for elementary educa- 
tion and whether any such reduction furnish any 
^ cause of action to the plaintiff. 

The First Class Subordinate Judge by his 
order dated 7th February 1933, rejected the 
defendant’s application on the ground that 
the issue asked for did not arise on the 
pleadings and that it changed the nature of 
the case. The First Class Subordinate Judge 
held that the grant of 4 lakhs vested in the 
municipality, that it carried with it the 
interest that might accrue on it, and that 
the Government had no right, since the 
municipality was the owner of the interest, 
to make deductions from the primary educa¬ 
tion grant payable every year, on account of 
c such interest. He also held that the question 
as to whether or no Government have the 
right to reduce the recurring amount of the 
primary education grant payable every year 
does not really arise in the case, as accord¬ 
ing to him . 

the parties have all along proceeded on the basis 
that the Government claimed the interest on the 
grant in suit and the way they recovered it was by 
deducting so much money from the recurring grant 
payable for primary education. 

On the question of limitation, the Subordi¬ 
nate Judge held that the suit was not barred 
having regard to S. 10, Limitation Act. On 
appeal to the High Court, the learned Chief 
d Justice (with whom Wassoodew J. agreed) set 
aside the decision of the Subordinate Judge 
and dismissed the plaintiff’s suit. The learned 
Judge agreed with the Subordinate Judge 
that the interest on the 4 lakhs or the unspent 
balance belonged to the municipality ; but 
he held that the plaintiff had no cause of 
action to maintain the suit. He pointed out 

wnat in fact was true that 
out of the interest nothing at all has been paid to 
Government. The interest was received by the muni¬ 
cipality and it has always been retained by the 
municipality. 

In the course of his judgment he also 
observed that 

if Government choose to make no grant at all, they 
are at liberty to do so; and if they choose to make 
a grant less a particular sum to which they consider 


they have a moral claim but to which they have no c 
legal claim that cannot confer any right of action 
upon the recipient of the balance of the grant; and 
that is really the plaintiff’s case. 

Their Lordships find themselves in agree¬ 
ment with this view. It is clear that the 
First Class Subordinate Judge failed to 
appreciate the true nature of the case. This 
may possibly be due to the fact that the 
defendant contended that the interest on the 
4 lakhs belonged to the Government. How¬ 
ever that may be, the position before the 
Board has been made clear by the admissions 
made by counsel. Sir Thomas Strangman 
' stated candidly that he cannot contend that 
the primary education grant annually made / 
by the Government was not a bounty; while 
Mr. Tucker has with equal candour conceded 
that the Government cannot legally claim 
the interest on the 4 lakhs or the unspent 
amount. In their Lordships’ view the legal 
position has been stated correctly by the 
learned counsel. If the position is that the 
annual primary education grant made by 
the Government is only a bounty, then it 
must follow that the Government can make 
deductions from the amount of whatever 
sums they like. This is the basis of their 
resolution dated 2Gth January 1923. The fact 
that the amounts of interest which had g 
accrued during any period or would accrue 
in the future on the 4 lakhs or the unspent 
balance formed measures of the deductions 
to be made from the annual payments for 
primary education does not by any means 
show that it was the interest on the grant 
that the Government were seeking to deduct. 
The amounts of interest are but measures 
of the deductions and nothing more. The 
interest is there for the municipality to 
collect, and as the learned Chief Justice has 
well pointed out, the interest was received 
by the municipality and it has always re¬ 
tained it. The First Class Subordinate Judge h 
should have framed the new issue asked for 
by the defendant and considered the question 
whether the plaintiff had any cause of action 
to maintain the suit. Their Lordships hold, 
agreeing with the High Court, that the 
plaintiff has no cause of action; the question 
whether the suit is barred by limitation does 
not therefore arise for decision. The result 
is that the appeal fails and their Lordships 
will humbly advise His Majesty that it 
should be dismissed with costs. 

R.K. Appeal dismissed . 

Solicitors for Appellant — Ey. S. L. Poldk & Co. 
Solicitors for Respondent — 

Solicitor, India Office. 
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(From Calcutta) 

15th December 1942 

Lord Thankerton, Sir George Rankin 
and Sir Madhavan Nair 

Ram Lal Dutt Sarkar — Appellant 

v. 

Dhirendra Nath Roy and others — 

Respondents. 

Privy Council Appeal No. 51 of 1941; Bengal 
Appeal No. 8 of 1939. 

(a) Civil P. C. (1908), S. 100—Finding of fact 
to be final must be clear and specific. 

Since findings of fact by the first appellate Court 
b are to be treated as final they should at least be clear 
and specific—not ambiguous or inferential. A general 
approval given to the views of the trial Court will 
not necessarily incorporate all its findings in detail 
especially if accompanied by language which casts 
doubt on a particular point. [P 25g,h] 


Q _ 

(’40) Chitaley & Rao, 0.41, R. 31, N. 6, Pts. 2, 3. 

• (b) Landlord and tenant—Failure to give 
possession of part of land demised — Doctrine 
of suspension of rent—Applicability. 

In Bengal the doctrine of suspension of rent 
should not be applied to cases where the lessor fails 
to wive possession to the lessee of part of the agricul¬ 
tural land demised. [P 2Bh\ P 29a] 


W. Wallach — for Appellant. 


c Respondents Ex parte. 


ties to the suit but were added on their own 0 
application. The appellant has since acquired 
his brothers’ interests. His defence to the 
suit is that part of the lands comprised in 
the patta of 1875 were demised at a lump 
sum - rent, and that, as the plaintiffs or their 
predecessors some time in the ‘eighties of 
last century dispossessed Srinath of portion 
of these lands measuring some 37 acres and 
worth about Rs. 56 per annum, no part of 
that rent is payable by him : his right being 
to a suspension of the entire rent until the 
lands in question are restored to him. The 
. trial Court and the lower appellate Court 
sustained his defence and dismissed the / 
claim for rent. The High Court, on second 
appeal, remanded the case for calculation of 
the proper abatement of rent to be allowed 
to the appellant. His main grievance is that 
the learned Judges of the High Court have 
contrary to ss. 100 and 101, Civil P. C., set 
aside the lower appellate Court’s finding of 
fact that the plaintiffs’ predecessors gave 
possession of the 37 acres to Srinath and 
thereafter dispossessed him. 

The grantors of the tenure were certain 
persons called Rai—members of a family 
who owned the zemindari of a place in 
Jessore district called Narail and who are 7 
referred to' as the Narail Babus. Of these 


Sir George Rankin. — This appeal is 
brought by special leave from a decree 
dated 29th March 1938 passed by the High 
Court at Calcutta on second appeal. The 
respondents have not appeared before the 
Board and Mr. Wallach for the appellant 
has carefully discharged his duty to see that 
all relevant matters are placed before their 
Lordships. The decree under appeal reversed 
the decrees of the Additional District Judge 
and Subordinate Judge at Faridpur dated 
respectively 17th April 1935 and 6th February 

1933* 

d The suit was begun on 15th April 1931. It 
was a suit for three years’ rent of a per¬ 
manent tenure which had been granted by 
the predecessors of the plaintiffs and of cer¬ 
tain pro forma defendants to one Srinath 
Sarkar by a patta dated 8th July 1875 and 
for which a kabuliyat had been executed by 
Srinath on 22nd May 1877. He was engaged 
on zemindari management in the service of 
the plaintiffs’ predecessors who granted him 
the patta. He died childless in 1890 and his 
widow Patambari Dassee succeeded him as 
tenure-holder. She died on 3rd March 1930 
whereupon the appellant and his two bro¬ 
thers succeeded as her husband’s rever¬ 
sioners. They were not originally made par- 


certain members owning a one-sixth interest 
were not parties to the patta of 1875 but the 
other members demised thereby the remain¬ 
ing five-sixths share in a mouza called Ora- 
kandi said to have an area of 1,464 bighas 
after deduction of certain revenue-free lands 
and village pathways. For 822 bighas then 
in the occupation of raiyats the rent reserved 
was Rs. 957-14-8. For a further 4 bighas 13 
cottahs—a small cultivated area held in khas 
—the rent was to be Rs. 4-11-0 at Re. 1 per 
bigha. For a further area of 635 bighas 
which included patit or waste land rent was h 
fixed at Rs. 317-15-9, but it was to remain 
rasad (in abeyance); payment being made at 
Re. 1 per bigha for such area as was found to 
be tilled in 1876 and at eight annas for the 
further areas found tilled in later years. 
The claim for rent in the present suit does 
not include any of this rasad rent but is for 
Rs. 770-1-4 the plaintiffs’ proportion of the 
sum of RS. 962-9-8—that is 957-14-8 plus 

4 . 11.0 _together with certain cesses. The 

sum of Rs. 962-9-8 is called in the patta the 
talabi jama or demandable rent. As to Rs. 
957-14-8 it appears to their Lordships to be 
a lump sum rent in respect of a five-sixths 
share in 822 bighas 19 cottahs 6 chittahs. 

In 1906 or 1907, in the course of the survey 


1943 Ram Lal v. Dhirendra Nath ( Sir George Rankin) Privy Council 25 

and settlement then being carried out the 
lands of khatians l to 17 inclusive were en 


*****- -- --—- ^ 

tered as in the occupation of raiyats paying 

rent to the Narail Babus, including the 
plaintiffs. Of these the lands of eight khati¬ 
ans—3, 4, 6,11,18,14,15 and 17—are claimed 
by the appellant to be part of the 822 bighas 
which were settled at a lump sum rent. 
These lands amount in area to some 37 acres 
and their rentals to about Rs. 56. Muoh time 
was devoted at the trial to the plaintiffs 
contention that these lands are not part of 
the 822 bighas but lands belonging to Ratna- 
danga Bil and Patiladanga Bil— marshy 
b areas which according to the plaintiffs were 
outside the mouza of Orakandi referred to in 
the patta of 1875. A further contention of 
the plaintiffs was that some lands held by 
tenants under them were chhit or detached 
lands of another mouza called Aruakandi. 
But it has been held by the trial Court and 
by the lower appellate Court that mouza 
Orakandi included these two bils and that 
the 87 acres now in question were part of 
the raiyati area of 1875 (1282 B. S.) part 
that is of the 822 bighas which bore the 
lump sum rent of Rs. 957-14-8. This must 

now be accepted. 

c The trial Judge found that the raiyats on 
these lands had been paying rent to the 
plaintiffs since at least 1293 B.S. or 1886 A.D. 
But since the plaintiffs produced no papers 
to show that they had collected these rents 
between 1875 and 1886 he concluded that 
Srinath had been given possession and then 
ousted. He stressed for this purpose a pass¬ 
age in the kabulyat executed by Srinath in 
1877 wherein Srinath on the recital that o 
had applied for settlement of the mouza 
Orakandi and that for 1,464 bighas a sum of 
rs. 1280 had been fixed as jama —divided 
into Rs. 317 rasad and 962-9-8 demandable 

d Ba 1 8 on taking a settlement and receiving a patta 
whiolTwaa executed on 25th Ashar 1282 B. S. and 
^ reglTered on 28th September 1875 am in pos¬ 
session in mofussil. 

The learned Additional District Judge 
expresses agreement with the tna our in 
several passages of his judgment whic ar 
concerned with the question whether 
87 acres now in question were part of e 
original area of 822 aores mentioned m the 
patta. He agrees that they did not fall out¬ 
side Orakandi and he rejeots the theory of 
chhits of Aruakandi. He says : 

The learned lower Court discussed the entire evi¬ 
dence as well as the kabuliyats with due care l 
agree with his view that the lease comprised 5/0th 
of the mouza Orakandi (save the rent-free, etc.) that 


is of the whole block composed of Orakandi, Ratan- 0 
danga beel and Patildanga beel. Patambari was in 
possession of the whole of the block, except the 
scattered parcels. The theory of chita lands has 
been fully discussed by the learned lower Court. I 
do not think it necessary to repeat the reasonings 
given by the lower Court in its judgment regarding 
this-theory. It is unnecessary to discuss further. I 
have carefully considered the entire evidence on the 
record and I agree with the views taken by the 
lower Court regarding khatians Nos. 1-17 and I hold 
that the lands of these khatians are covered by the 
kabuliatEx. o (1) executed by Srinath Sarkar in 1284 
B. S. (=1877-78), and that the plaintiffs disposses¬ 
sed the defendants and their predecessors of those 
lands. The appeal of the plaintiffs therefore fails. 
Issue 2 is decided accordingly against plaintiffs. 

Issue 2 was in these terms : / 

Was there dispossession of any portion of the ten¬ 
ancy by the landlords ? Are the landlords in posses- 
sion of any portion of the tenure ? If so, whether 
there should be a suspension or abatement of rent ? 

Ghose J. in the High Court says : 

It has been found by both the Courts below that 
the landlords did not make over possession of the 
whole of the demised land to the lessees but kept a 
portion to themselves .... These lands were part of 
the mouza which was leased to Srinath Sarkar but 
they were not made over to Srinath. Srinath however 
paid the rent without any objection for the dispos¬ 
session of a part. 

Again: . w 4 

■We find that here there was in effect no dispos¬ 
session but an original failure of making over posses- 
sion and this failure was acquiesced in for 55 years 9 
by the original lessee and his widow .... 

Bartley J. held that the doctrine of sua- 
pension of rent “cannot be applied rigidly 
in this country and that it should properly 
be regarded as a rule of justice, equity and 
good conscience.” A main difficulty in the 
case is to ascertain with what degree of 
accuracy the word “dispossession” is employ¬ 
ed. Strictly used, it could only apply to 
Srinath himself. It is no one’s case that his 
widow or reversioners were ever in possession 
of these 37 acres. Since findings of fact by 
the lower appellate Court are to be treated 
as final they should at least be clear and 
specific — not ambiguous or inferential. A 
general approval given to the views of the 
trial Court will not necessarily incorporate 
all its findings in detail — especially if ac¬ 
companied by language which casts doubt 
on a particular point. Ghose J. seems to 
have misinterpreted the findings of the trial 
Court and thus disabled himself from appre¬ 
ciating correctly the findings of the lower 
appellate Court. But their Lordships are not 
prepared to hold that the High Court was 
obliged to consider that the Additional Dis¬ 
trict Judge had found as a fact that Srinath 
had been put into possession and then ousted. 
If the learned Additional District Judge had 
dealt with the question specifically, examin- 
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n ing the contents of the kabulyats from this 
particular angle no ambiguity could well 
have arisen. But the specific expression of 
his finding is “that the plaintiffs disposses¬ 
sed the defendants and their predecessors of 
those lands.” This is a singularly uncon¬ 
vincing way of stating a finding that Srinath 
was put in possession and was dispossessed 
but a phrase natural enough if all that be 
meant is that the defendants and their pre- 
decessors were kept out of possession. The 
reference to issue 2 only increases the un¬ 
certainty; and while there are indications 
in other parts of the judgment that the 

b learned Judge may have agreed that Srinath 
was dispossessed in the strictest sense of the 
term their Lordships see no such statement 
as can be taken to remove the ambiguity in 
the crucial passage. If it is in law of impor¬ 
tance to the rights of the parties to decide 
whether the defendants have proved that 
Srinath was ever in possession of the 37 
acres their Lordships think that the High 
Court was entitled to decide that question 
upon the evidence before it. The documents, 
the oral evidence and the view taken of them 
by the trial Judge are made clear in his able 
judgment. The exhibited kabulyats of 1883-4 
c and 1890-1 and the mention made of these 
eight tenancies in the plaintiffs’ books of 
188G led him to conclude that “these eight 
raiyats were hplding these lands at the date 
of the lease” of 1875. But 

no papers have been produced to show that the 
landlords never gave up collecting these rents and 
did so between 1282 (1875-6) to 1293 (1886-7), so 
that my conclusion in view of the admission of pos¬ 
session in the kabulyat [that is, of 1284 (1877-8)] is 
that the landlords dispossessed the lessee from his 
share in these lands, and kept his widow Patambari 
out of possession of it and are in possession of it to 
this day. 

Their Lordships think that the High Court 
d was right in not accepting this result as 
proved by the evidence. The recital of pos¬ 
session in the kabulyat of 1877 is in the 
vaguest and most general terms and if taken 
correctly refers not only to the raiyati area 
but to the whole area of 1,464 bighas which 
included a large quantity of waste lands in¬ 
cluding watery waste of the two bils. As the 
burden of. proving eviction by the Narail 
Babus is heavy on the appellant it seems 
unreasonable to hold that the defendants’ 
predecessor was in receipt of rent from the 
eight tenancies merely because at this dis¬ 
tance of time the plaintiffs have not proved 
that they continued to collect it — it being 
plain that in 1886 they were treating the 
tenancies as old ones. The purport and effect 


of the 1883 kabulyat, Ex. 4 ( 2 ), is that the e 
jama was not a new one but the old jama 
recorded in the name of Bhuban Mohan 
Mandal mudafat Dilaram Nai. The recital 
in Ex. 4 (1890) of the auction purchase of 
18S5 is of a tenancy standing in the name 
of the judgment-debtor mudafat Mujumdar 
Bairagi. So too with the kabulyat of 1891 
Ex. 4 ( 4 ). These kabulyats may not truly 
represent the facts but what they purport to 
show is not that an old tenancy had come 
to end in 1875 or 1877, that rent had been 
paid to a new landlord, and that now the 
tenants were to begin to hold anew from the 
Narail Babus but that the old tenancy had / 
continued. There is indeed no solid ground 
for holding that Srinath ever realised rent 
from these eight holdings. While no expla¬ 
nation is made out for his not having pos¬ 
session of khatians 1 to 17 — about 43 acres 
in all—weight must be given to the fact that 
there is no trace of complaint by Srinath 
and that the whole rent demandable under 
the patta of 1875 was paid by him until his 
death in 1890 and by his widow till 1930. He 
was in the service of the Narail Babus till 
his death as manager of one pargannah and 
apparently deputy manager at their head¬ 
quarters. This case must, their Lordships 0 
think, be regarded as one in which posses¬ 
sion of the 37 acres was not given to the 
lessee and was not insisted on by him. 

The next question is whether after more 
than 50 years it is open to the appellant on 
these facts to claim that no part of the rent 
of rs. 957-14-8 is payable until the lands of 
the eight khatians are restored. Bartley J. 
appears to have thought that it had become 
impossible for the plaintiffs to restore these 
lands but this is not a matter which has 
been proved or enquired into. It is not clear 
that it would prima facie be a proper matter 
for inquiry. It may or may not be that the h 
effeot of the lower appellate Court’s decision 
is to give the appellant some 785 acres free 
of rent in perpetuity. Not long after the 
High Court had taken the place of the Sud- 
der Dewani Adalat it is found applying to 
agrarian tenancies in Bengal principles ap¬ 
plicable by the English common law to lands 
let at an entire rent—broadly speaking, that 
an eviction of the tenant from a part of the 
lands by title paramount gives rise to an 
apportionment, but eviction by the landlord 
from a part entails a suspension of the entire 
rent. Sir Barnes Peacock’s judgment in 12 
W. R , 109 1 began this line of decisions with a 

1. (’69) 12 W. R. 109, Gopanund Jha v. Lal la 
Gobind Pershad. 
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a quotation from the artiole Rent in Bacon s 
Abridgment — doubtless the 7th Edition of 
1832. The case was apparently one of evic¬ 
tion of the lessee from a part of the land 
demised by title paramount but the lessor 
had also taken the ryots’ rents for two years 
claiming that the lease was not binding. So 
far as the meagre report shows, the law as 
to eviotion from a part by the lessor was not 
in point. But, thereafter, such English deci¬ 
sions as (1849) 7 C. B. 266 a and (1855) 17 0. B. 

30 8 came to be followed in Bengal from time 
to time and there has been considerable 
repetition of doctrine to the effeot that the 
b rent issues out of every parcel of the land 
demised and that a landlord cannot appor¬ 
tion his own wrong. The English case law 
is to be seen in fuU flood in such cases as 
24 Cal. 296 4 and 28 Cal. 188 6 — both cases of 
eviction by the lessor and the latter a case 


/ 
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where the rent reserved was at a certain rate 
per bigha. “Eviotion” has been extended to 
include receipt of rent by the lessor from an 
undertenant — notwithstanding that pay¬ 
ment to the lessor is no defence whatever to 
the latter against a claim for rent by the 
lessee. The necessity of suspension has also 
been affirmed, following (1836) 1 M.&W.747, 
(1844) 1 Car. & Kir. 341, 7 (1853) 8 Ex. 335 and 
other English decisions/ when the lessee has 
been unable owing to the lessor’s default to 
obtain possession of some part of the premi¬ 
ses demised. So far the only rule laid down 
by the board has been the negative proposi- 

thedootrtae of suspension of payment of rent.• 
the tenant has not been put in possession of pa:rt 
thesubjeot leased, has been apphri where the rent 
was a lump rent for the whole land leased treated as 
In indSble subject. It has no application to a case 
where the stipulated rent is so much per acre or 
bigha: 52 I. A. 1600 at p. 166. 

The applicability of the English rules was 

d strongly challenged in the Tagore lectures of 

1895: (see Land Law of Bengal by Baroda 


2 (18491 7 C. B. 266 : 18 L. J. C. P. 189 : 13 Jur. 
Jsaf 6 Dowl. & L. 567 : 78 R. R. 627, Morrison v. 

3? h (W55) k ;L7 C. B. 30 : 25 L. J. 0. P. 44 : 1 Jur. 

(N s 1 1089 • 104 R. B. 562, Upton v. Townend. 

4 . (’97) 24 Cal. 296, Dhunput Singh v. Mahomed 

5^0™)^8 a cS m i88, Harro Kumari Ohowdhram v. 

Tuma Chandra Sarbogya. T Imr) 

6. (1836) 1 M.& W. 747 : 2 Gale 174 6 L.J. (N.S.) 
Ex. 263 : 46 R. R. 478, Neale v. Mackenzie. . . 

7. (1844) 1 Car. & Kir. 341 : 70 R. R. 800, Holgate 

8? (1853) 8 Ex. 835 : 22 L. J. Ex. 161 : 20 L. T. 
(O B.) 261 : 91 R. R. 523, Watson v. Ward. 

9. (’26) 12 A. I. R. 1925 P.O. 97 : 88 IO. U0 • 52 
I. A. 160 : 52 Cal. 417 (P. O.), Katyayani Debt v. 

Udoy Kumar Das. 


Charan Mitra, a Judge of the High Court, 
from 1904-1908) and at the present time deci¬ 
sions in Bengal disclose a state of consider¬ 
able perplexity and difference of opinion as 
to the application of these doctrines: some 
distinguishing between cases of eviction and 
cases of failure to deliver possession: some 
expressing the view that though it must work 
injustice in some cases the refusal to permit 
apportionment of rent helps to protect ten¬ 
ants and should be maintained as a depend¬ 
able rule: others holding with Bartley J. in 
the present case that no such rigid rule can 
be applied as justice, equity and good con¬ 
science in the conditions of Bengal. It will 
suffice here to refer to 21 C. W. N. 492, 10 33 
C.W.N. 501, 11 33 C.W.N. 715, 12 37 C.W.N. 301 18 
and 40 C.W.N. 166. 14 The observations of the ( 
board in 52 I. A. 160° have only added to the 
perplexity since they have in some cases 
been wrongly taken to lay down that if the 
rent is a lump sum rent then in all cases of 
failure to give possession of any part there 
must be a suspension of the entire rent. They 
were intended only as showing that on its 
facts that case raised no question of suspen¬ 
sion even if the course of discussions in Ben¬ 
gal be taken as correct, a question upon 
which there was no need to embark. 9 

For all purposes of this appeal, the rent in 
the present case was a lump sum and the 
lessors failed to give possession to the lessee 
of the 37 acres. The board is therefore—for 
the first time as it would seem—required to 
consider whether in such a case suspension 
of the entire rent must prima facie ensue, or 
' whether it is discretionary, or whether there 
is no such rule applicable to cases of failure 
to deliver possession. Since 1772 no Court has 
had authority to apply to the districts of 
Bengal rules devised upon other principles 
than justice’, equity and good conscience. The 
doctrine of suspension of rent is not the less 1 
to be regarded because it has been drawn 
from the common law, but this origin will 
not serve by itself for a justification. In 1869, 
when Sir Barnes Peacock in 12 W. R. 109 
cited Bacon’s Abridgment (sub voce Rent) 
he was citing an authority which showed 

in. (’17) 4 A.I.R. 1917 Cal. 177 : 39 I. 0. 209 : 25 
O. L. J. 63 : 21 O. W. N. 492, Dwijendra Nath v. 

Aftabuddi Sardar. „„ 

11 . (’29) 16 A.I.R. 1929 Oal. 516 : 119 1.0. 132:33 
C W.N. 501, Mahim Chandra v. Karamali. 

12 . (’29) 16 A.I.R. 1929 Cal. 568 : 123 I. C. 653 : 
57 Cal. 137 : 49 C. L. J. 695 : 33 C. W. N. 715, 
Abhoya Charan Sen v. Hem Chandra Pal. 

13 . (’33) 20 A.I.R. 1933 Cal. 566 : 146 I.C. 398:37 
O. W. N. 301, Sakhisona Daai v. Prankrishna Das. 

14 . (’35) 40 C.W.N. 166, Jagadish Nath Roy Baha¬ 
dur v. Surendra Prosad Lahiri. 
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a how the doctrine that an entire rent could 
ever be apportioned had been admitted only 
with great difficulty. That it could not be 
apportioned after a severance of the rever¬ 
sion was seen in 1832 to be a conception “too 
narrow and absurd to govern men’s property 
long, ” but it was considered &s settled, 
though not until after some hesitation, that 
if eviction from any part had been effected 
by the lessor apportionment should be re¬ 
fused; though if it had been by title para¬ 
mount the entirety of the rent would present 
no obstacle to apportionment. The reason 
given is 

, that no man may be encouraged to injure or disturb 
his tenant in his possession, whom by the policy of 
the feudal law he ought to protect and defend. 

Technical distinctions between forms of 
action—between the action for rent brought 
against the lessee on his personal covenant 
and an action against an assignee of the 
term brought in debt or upon a “contract 
real” (c/. (1802) 2 East 575 16 ) have never been 
noticed in Bengal. As a matter of broad 
general principle, the law of India no longer 
proceeds upon the notion that where a con¬ 
tract is for an entire sum there is a necessity 
of reason which prevents a party from re¬ 
covering anything where his full obligations 
e under a special contract have not been dis¬ 
charged. Since 1872, under S. 70, Contract 
Act, the mere fact that the party has done 
work which has been accepted, or supplied 
goods which have been taken, entitles him to 
compensation subject if need be to any claim 
for damages. It is not supposed that a con¬ 
trary rule is needed to encourage people to 
keep their bargains. No one objects that the 
work done or goods supplied cannot of 
themselves raise an equity in favour of one 
who has broken his contract. 

If then the matter is in a sense one of 
policy and of general policy, it must be noted 
^ that tenancies in Bengal are of different 
kinds but in very many cases are permanent 
and at fixed rates (mourasi mukarari or is- 
temrari). Not infrequently they cover large 
tracts including jungle, watery wastes, char 
lands, lands which have become silted up, 
lands which have been washed away by 
rivers and reformed. The effect of the rains 
upon rivers and the boundaries of estates, 
the absence of boundary marks and pillars, 
the difficulty of relaying maps upon the site, 
the scarcity of reliable old maps and the re¬ 
cent origin of survey and settlement opera¬ 
tions — these too are matters which give a 

15. (1802) 2 East 575 : 6 R. R. 511, Stevenson v. 

Lombard. 


special edge of unreason to any general doc- e 
trine that suspension of the entire rent is 
the consequence of a failure to give posses¬ 
sion of any part however small. At various 
times, before 1885 when the Bengal Tenancy 
Act was passed, the raiyat was doubtless in 
very special need of the protection of the 
law, but this can hardly be thought to apply 
to the modern tenure-holder as a class and 
relief by specific performance, by damages, 
by abatement of rent is not unobtainable 
from the Courts and need not be inadequate. 

In these circumstances, their Lordships 
think it impossible to require the Courts in 
Bengal as a matter of justice equity and f 
good conscience to follow such English cases 
as (1836) l M. & w. 747. 6 The English context 
of English decisions must be borne in mind 
— the social system, the character of the 
countryside, the well settled boundaries, the 
limited term of leases. It is not matter for 
surprise that learned Judges in Bengal have 
from time to time rejected the doctrine that 
suspension of rent should follow from a 
failure to deliver possession of any part of 
the land demised. Their Lordships are not 
of opinion that this can be justified as a 
“dependable rule” to be adhered to notwith¬ 
standing hard cases. Where the failure to g 
give possession of a part is due to defect in 
the lessor’s title it seems almost absurd that 
the rule should be any different from that 
which applies to eviction by title paramount. 
Nor do their Lordships think that the rule 
of suspension should be retained for cases in 
which the lessor does not show that he was 
unable to give possession of the part with¬ 
held. The purely accidental or aleatory 
character of the penalty with which the les¬ 
sor is visited prevents it from being the 
medium or the object of a judicial discretion 
in such cases; which afford no reason why a 
scientific and careful attempt to adjust the h 
rights of the parties should discard the ordi¬ 
nary forms of relief — damages, apportion¬ 
ment, specific performance, the right to 
avoid the lease as the case may require—for 
a method which proceeds by giving one 
party to the transaction a windfall, or a 
right to retain and use another party’s pro¬ 
perty without making payment therefor. 
Moreover, the right of a tenant to obtain 
possession of all that has been demised arises 
at the commencement of the lease and any 
legal theory which permits such claim to be 
raised after 60 years as a claim to pay no 
rent at all stands condemned. 

As the case before the board has been held 
to be a case not of eviction by the lessors 
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fl but of their failure to give possession, their 
Lordships in this ex parte appeal confine 
themselves to the law applicable to the 
latter olass of cases. To that olass they think 
that the doctrine of suspension of rent 
should not be applied in Bengal. "Whether 
it should be applied at all to cases of eviction 
of the lassee by the lessor from a part of the 
land, and if so, whether it is limited to rents 
reserved as a lump sum, and whether it is a 
rigid or discretionary rule — these questions 
will call for careful review when they are 
presented by the facts of a particular case. 
Their Lordships must guard themselves from 
b being supposed to assume that had Srinath 
been ousted from any portion of the lands in 
1886 it would be open to his successors to set 
up for the first time in 1931 that the entire 
rent must be suspended. They will humbly 
advise His Majesty that this appeal should 
be dismissed. There will be no order as to 

the costs of the appeal. 

G Appeal dismissed. 

Solicitors for Appellant — Ey. S. L. Polak d Co. 

Respondents Ex parte. 
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C. P. C. — e 

(’40) Chitaley & Rao, Soli. 3 Para. 11, N. 1. 

(’41) Mulla, Page 1342, Note "Incompetent .... 
alienate." 

(b) Contract Act (1872), S. 65 —Suit on mort¬ 
gage — Mortgage found invalid being in con¬ 
travention of Sch. 3, Para. 11, Civil P. C. — 
Mortgagee held entitled to relief under S. 65 : 

13 Luck. 531=(’37) 24 A. I. R. 1937 Oudh 410= 
169 I. C. 785, REVERSED. 

The principle underlying S. 65 is that a right to 
restitution may arise out of the failure of a contract 
though the right be not itself a matter of contractual 
obligation. The incapacity imposed on a judgment- 
debtor by Para. 11 of Sch. 3, Civil P. C., being an 
incapacity to affect his property and not a general 
incapacity «b contract, the covenant to repay is not 
made void by the mere operation of the paragraph, / 
But the lender who has agreed to make a loan upon 
security and has paid the money, is not obliged to 
continue the loan as an unsecured advance. If the 
bottom has fallen out of the contract, he may avoid 
it. If he does so avoid the contract, he brings himself 
within the terms of S. 65 and within the principle of 
restitution. 3 ^/ ,g] 

A mortgage of property, which was under the con¬ 
trol of the Collector under Sch. 3, Para. 11 was an 
open and honest transaction and its invalidity was at 
the time obscured by the difficulty in applying 
Para. 11 of Sch. 3 correctly to the particular facts of 
the execution proceeding and to the terms of the 
orders as recorded. For ten years payments of inter- 
•est were made and received thereunder : 

Held that in these circumstances the security was 
not discovered to be void until after the suit was g 
instituted upon the mortgage and in such suit the 
lender should be granted relief under S. 65 on the 
principle that where a defendant who when sued for 
money lent pleads that the contract was void can 
hardly regard with surprise a demand that he res¬ 
tore what he received thereunder : 13 Luck. 531= 
(•37) 24 A. I. R. 1937 Qudh 410=169 I. C. 785, 
REVERSED. [ p 33 ^'» P34& 1 

Ronald F. Roxburgh and L. M. Jopling 

— for Appellants. 

Respondents Ex varte. 
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Babu Manzoor Ahmad Khan and others 

_ Respondents. 

Privy Council Appeal No. 68 of 1939; Oudh 
Appeal No. 16 of 1937. 

(a) Civil P. C. (1908), Sch. 3, Para. 11 - 
Mortgage of property after execution sale but 
before its cancellation on payment under O. 21, 
R. 89 — Property still being under Collector s 
control under para. 11, mortgage held invalid. 

The Collector directed that certain villages be sold 
in lots and the sale be stayed when the decretal 
amount was satisfied. The sale officer sold,? n ^ 
villages and on fetching required amount the other 
villages were discharged from sale. One of ‘he ex¬ 
empted villages was then mortgaged without the 
permission of the Collector. The execution sale was 
however ultimately cancelled under O. 21, R. 89 : 

Held that the mortgage though an open, honest 
and reasonable transaction was invalid, the property 

being under the controloftheCollectorunderpara. il 
till the auction sale was cancelled on payment under 
O. 21, R. 89 : (’40) 27 A. I. R. 1940 P. 0. 204, 
Bel. on-, (»87) 24 A.I.R. 1937 Oudh 410, Affirmed. 

• [P 81c,g,h; P32a] 


Sir George Rankin. — This is an appeal 
by the plaintiffs in a suit to enforce a 
registered mortgage dated 12th August 1919 
whereby a village called Mahona Poorab in 
the District of Sultanpur in Oudh was made h 
security for the sum of Rs. 10,000 with inter, 
est at 9 per cent., with half-yearly rests. The 
grantor of the mortgage was Iltifat Ahmad 
Khan, the defendants’ father, and the grantee 
was the plaintiffs’ father Moti Lai Manucha. 
The deed contained a personal covenant to 
pay the interest half-yearly and to repay the 
principal at the end of three years. The suit 
was brought in the Subordinate Judge’s 
Court at Sultanpur on 9th August 1934 by 
which time both of the original parties to 
the deed had died. The plaint sought relief, 
both by sale of the mortgaged property 
and by enforcement of the covenant. The 
defendants by their written statement of 
30th November 1934 maintained among other 
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defences that the mortgage sued upon was 
void, having been made in circumstances 
which brought into operation para. 11 of 
sch. 3, Civil P. C. 

11 _(I) So long as the Collector can exercise or 

perform in respect of the judgment-debtors immov¬ 
able property, or any part thereof, any of the powers 
or duties conferred or imposed on him by Paras. 1 
to 10, the judgment-debtor or his representative in 
interest shall be incompetent to mortgage, charge, 
lease or alienate such property or part except with 
the written permission of the Collector . . . 

The learned trial Judge sustained this 
contention. He refused the plaintiffs a money 
decree upon the covenant on the ground that 
this cause of action had become barred by 
limitation. By his decree of 2 nd August 1935, 
he dismissed the suit with costs. An appeal 
by the plaintiffs to the Chief Court was dis¬ 
missed on 5 th May 1937, the learned Judges 
(Thomas and Zia-ul-Hasan JJ.) agreeing 
with the trial Court on both of the grounds 
of his decision. They were asked to give the 

plaintiffs relief under S. 65, Contract Act. 

65. When an agreement is discovered to be void, 
or when a contract becomes void, any person who 
has received any advantage under such agreement or 
contract is bound to restore it, or to make compensa¬ 
tion for it, to the person from whom he received it. • 

But the Chief Court refused to entertain this 
c ground of claim because it had not been 
pleaded and was not taken in the memoran¬ 
dum of appeal. Accordingly they left the 
plaintiffs to seek this remedy by a separate 
suit. The plaintiffs have appealed to His 
Majesty in Council. By their petition of 
appeal under o. 45, Rr. 2 and 3 and by their 
case, they contest the findings of the Courts 
in India both as regards the invalidity of 
the mortgage and as to their claim on the 
personal covenant being statute barred : they 
also insist upon their right to relief under 
S. 65, Contract Act. The defendants have not 
lodged a case nor have they appeared at the 
d hearing*, their Lordships are indebted to 
learned counsel for the appellants who laid 
•fully and candidly before the board the 
matters for consideration on this appeal. 

The first question is whether para. 11 of 
Sch. 3 applied to render Iltifat Ahmad Khan 
incompetent on 12th August 1919, to mort¬ 
gage Mahona Poorab. He was one of the six 
sons of a deceased taluqdar of Mahona named 
Ewaz Ali Khan who had mortgaged to the 
Allahabad Bank in 1908 the whole taluka 
consisting of 26 villages, and had in 1909 
executed deeds of gift transferring six of 
these villages to his wife and certain of his 
sons. Mahona Poorab was given to his son 
Ilfifat, Gadaryadih to his wife Safuran Bibi 
and Deokali to Bashir Ahmad Khan, another 


of his 30 ns. The Bank had on 12th April e 
1915, obtained a preliminary decree for sale 
upon its mortgage, in a suit (No. 76 of 1914) 
wherein the donees under the deeds of gift 
had been impleaded as persons interested in 
the equity of redemption. That decree was 
made absolute on 17th June 1916, by which 
time Ewaz Ali had died and had been suc¬ 
ceeded as taluqdar by his son Yar Muham¬ 
mad. On 3rd February 1917, the Subordinate 
Judge had transferred the decree for execu¬ 
tion to the Collector under S. 68 of the Code. 
On Yar Muhammad’s application a sum of 
Rs. 1,50,000 was with the Collector’s permis¬ 
sion raised by mortgage of the taluqa in / 
January 1919, leaving some Rs. 77,000 out¬ 
standing. On 15th February 1919, the Collec¬ 
tor ordered the sale of the six villages which 
had been transferred by Ewaz Ali to his wife 
and sons. Both Iltifat and Safuran Bibi 
applied for leave to mortgage their respective 
villages but this was refused; and, on 14th 
June 1919, it was ordered that a sale should 
be held on 2lst July; that the village Gada¬ 
ryadih should be sold as the first lot and the 
village Mahona Poorab as the second lot, and 
that the other villages should only be sold 
if these two had not produced sufficient to 
discharge the debt. “As soon as by the last 0 
bid the full amount of demand is secured 
the auction will be closed.” 

On 18 th July Iltifat made an application 
for leave to mortgage Mahona Poorab and 
another village so as to avoid a sale of the 
former; but this application was adjourned 
until the day of sale (2lst July), and, on that 
date was disallowed together with a similar 
application by Safuran Bibi. At the sale on 
2ist July the terms of the order of 14th June 
were departed from: village Deokali was 
first sold for Rs. 45,000 and Gadaryadih next 
/ for Rs. 60,000. The order of 2lst July record¬ 
ing the sale stated that “as the amount due h 
to the decree-holder was satisfied so the 
remaining four villages were discharged 
from sale.” The Nazir was directed to take 
one-fourth of the sale price (plus commis¬ 
sion) from the auction purchasers, who were 
to deposit the remaining three-fourths within 
15 days—that is, by 5th August 1919. The 
date on which the balance was in fact paid 
by the auction purchasers is not proved but 
it may well have been paid within the time 
limited. On 16th August a petition by Safu¬ 
ran Bibi and Bashir-ud-din was filed pur¬ 
porting to be under R. 89 of O. 21 of the Code 
which is in the same terms as R. 996 of the 
rules made by the Government of the United 
Provinces under S. 70 of .the Code. It asked 
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* that the sale of the villages Gadaryadih and 
Deokali be set aside on the petitioners bring, 
ing into Court Rs. 95,250 being an amount 
sufficient to satisfy the decree and to provide 
the necessary solatium of five per cent, to 
the auction purchasers for the loss of their 
bargain. By order dated 10th September 1919, 
this application was allowed and the sale 
was cancelled. This order fixed the exact 
sums to be returned to the disappointed pur. 
chasers; noted that a question remained to 
be decided by the civil Court as to the exact 
amount of interest due to the decree.holder; 
and stated that the money in Court would 
b be paid out in full or in part according to 
the oivil Court’s decision. By the same order 
the papers were directed to be returned to 
the Subordinate Judge’s Court. The execu. 
tion case in that Court (No. 110 of 1916) con¬ 
tinued until Slst May 1920, the dispute as to 
the exact balance if any payable to Yar 
Muhammad out of the money in Court hav¬ 
ing been determined on 8th May 1920. 

Now, the crucial date for the purposes of 
this appeal is 12th August 1919, when the 
mortgage in suit was executed by Iltifat. 
That deed recited the proceedings in execu- 
tion of the Bank’s decree and the sale of the 
c villages Gadaryadih and Deokali: it stated 
that the sum of Rs. 10,000 was being borrowed 
by Iltifat from Moti Lai Manucha because 
Iltifat had to pay a proportionate share of 
the decretal amount. It has been suggested 
in argument that the money thus obtained 
may have been needed to make up the sum 
brought into Court on 16th August in order 
to set aside the sale. Whether this be so or 
not, the mortgage was in itself an open, 
honest and reasonable transaction. The par. 
ties and their advisers would appear to have 
known of the provisions of para. 11 of sch. 8 
and it is quite probable, so far as their 
d Lordships can judge, that they thought that 
the Collector’s duties had come to an end as 
regards Mahona Poorab, or that by the sale 
on 2lst July of the two other villages it 
had been exonerated under the order of the 
Collector from all claim in the execution 
proceedings. 

Argument on these lines has been addressed 
to the Board, as it was to the Courts in 
India, and their Lordships have given it the 
careful consideration which it deserves. They 
are not however of opinion that on 12 th 
August 1919, the Collector could no longer 
exercise or perform in respect of Mahona 
Poorab any of his powers or duties under 
paras. 1 to 10 of Sch. 3, and they are not of 
opinion that any written permission of the 


Collector has been shown. On the first point, c 
under Rr. 996 to 1000 (which correspond to 
O. 21 Rr. 89 to 94 of the Code) time has to be 
allowed after the sale for applications to set 
it aside, either (as in the present case) by 
way of allowing to the judgment-debtor a 
last chance to save his property or by reason 
of irregularity or fraud in the conduct of the 
sale. Not until this time has expired—it is 
30 days from the date of sale under Art. 166, 
Limitation Act, 1908—can an order be made 
confirming the sale even if no application be 
made to set it aside : the sale only becomes 
absolute when the Collector confirms it 
(R. 998, O. 21 R. 92) : and it then becomes the / 
Collector’s duty to issue the sale certificate 
which is the purchaser’s document of title 
(R. 1000, O. 21, R. 94). These duties and 
powers of the Collector all arise to him in 
the case of a mortgage decree out of paras. 1 
and 10 of Sch. 3 to the Code which authorise 
him to sell the property in whole or in part 
and in one or more lots. Under para. 9 he 
has other duties in addition, e.g., as to hold¬ 
ing the sale proceeds dt the disposal of the 
civil Court which has ordered execution. As 
is shown by the f terms of S. 70 of the Code 
and by their subject-matter, the rules which 
have been referred to are made for regulat- Q 
ing the procedure of the Collector and his 
subordinates and for investing them with 
the necessary powers to carry out a judicial 
sale. They are not extraneous to his duty to 
conduct the sale. 

In these circumstances, it is impossible to 
hold that the time referred to in para, ll had 
expired on 12th August 1919. It lasted until 
10th September 1919, at least, and as the 
relevant date in this case is 12th August, it 
is not necessary to say when the period 
ended. These conclusions are in accordance 
with a previous decision of the Board arising 
out of the same execution sale where the t 
relevant date was 14th August 1919: 67 I. A. 
431 . 1 The claim to have had the Collector’s 
written permission for the mortgage of 12 th 
August 1919, rests on the terms of the order 
of 21st July 1919, recording the sale of that 
date. It had been directed by order of 14th 
June that so soon as the full amount of the 
demand had been secured, the auction should 
be closed; and a recital, as part of the sale 
proceedings that when a sufficient sum had 
been bid for the two villages sold first 
(Deokali and Gadaryadih), “the remaining 
four villages were discharged from sale” 

1. (’40) 27 A. I. R. 1940 P. C. 204 : 191 I. C. 94 : 
I.L.R. (1940) Kar. P. O. 419 : 67 I. A. 431 (P.C.). 
Nis&r Ahmad Khan v. Raja Mohan Manuoha. 
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a means only that they were not put up for 
sale. At that time it still remained to be 
seen whether the auction purchasers would 
deposit three-fourths of the purchase price 
within 15 days ; other contingencies lay still 
further ahead. 

For these reasons there is no escape from 
the conclusion that on 12th August 1919, 
Iltifat was, in terms of para. 11 , “incompetent 
to mortgage” Mahona Poorab. It becomes 
necessary to consider the effect of this con¬ 
clusion upon the rights of the parties. 

In 67 I. A. 431 1 already cited it was held 
by the Chief Court of Oudh and by the 
b Board that the disability imposed by para, ll 
affected the judgment-debtor’s right to deal 
with his immovable property or part thereof, 
but did not take away his personal liability 
to repay the loan. In that case, two mort¬ 
gages were held to have been obtained by 
undue influence, and one of these—namely 
Ex. 5, dated 14th August 1919—was also held 
to have been granted in violation of para. ll. 
The borrower’s liability to repay the sum 
lent upon this lattfer mortgage remained 
notwithstanding its invalidity as a charge; 
but judgment had been giv.en in the Chief 
Court, not for the full contractual sum, but 
c in view of the finding of undue influence 
upon the footing of a refund with simple 
interest at 6 per cent., under S. 65, Contract 
Act. This was also treated as a term which 
equity would impose as a condition of setting 
aside a transaction on the ground of undue 
influence. The claim upon the covenant to 
repay was not barred by limitation, and 
there was no occasion to consider whether 
the lender, finding that he had no security, 
could repudiate or rescind the contract of 
loan and demand his money back; or whe¬ 
ther if he did not do so he could claim both 
upon the covenant to repay and also under 
d s. 65 as if these were co-existing or cumula¬ 
tive rights. When the Board negatived the 
defence of undue influence it gave decree 
upon the basis of the borrower’s contractual 
liability to repay the loan with interest at 8 
per cent, with half-yearly rests. 

The decision in 67 I. A. 481 1 was given by 
the Board in July 1940, after the present 
case had been decided by the Chief Court. 
As this appeal must to some extent be 
governed by the Board’s previous decision 
Mr. Roxburgh, for the appellants, guided 
himself by it in presenting his argument. 
While insisting upon the validity of the 
charge created by the deed of 12th August 
1919 , over Mahona Poorab, he abandoned 
his claim under the personal covenant, and 


asked that if his security be held invalid he © 
should be given relief under S. 65, Contract 
Act. A formal minute has been tendered to 
that effect by direction of the Board. Their 
Lordships, being of opinion, for the reasons 
already stated, that the security is invalid, 
have now only to consider whether there is 
upon that footing any sufficient reason why 
the estate of the deceased mortgagor should 
not be ordered to restore the money received 
under the transaction of 12th August 1914. 
Endeavouring to give full consideration to 
all objections which would appear to be open 
to the absent respondents, their Lordships 
are of opinion that the course taken by / 
learned counsel for the appellants showed a 
proper appreciation of the difficulty of insist¬ 
ing on the personal covenant and put the 
right of his clients to relief upon a safer 
ground. The principle underlying S. 65 is 
that a right to restitution may arise out of the 
failure of a contract though the right be not 
itself a matter of contractual obligation. If 
it be settled law that the incapacity imposed 
on a judgment-debtor by para, ll of Sch.Sis 
an incapacity to affect his property and not 
a general incapacity to contract, it follows 
that the covenant to repay is not made void 
by the mere operation of the paragraph. But 9 
the lender who has agreed to make a loan 
upon security and has paid the money, is 
not obliged to continue the loan as an 
unsecured advance. The bottom has fallen 
out of the contract and he may avoid it. If 
he does so avoid the contract, he brings 
himself within the terms of S. 65 and within 
the principle of restitution of which it is an 
expression—whether for all purposes ade¬ 
quate or exhaustive need not here be con¬ 
sidered. In the present case, the loan was 
not to be repayable until after three years. 

It can hardly be thought that if the invali¬ 
dity of the security had been established at 
the end of six months, the lender would 
have been obliged to allow his money to 
remain outstanding without security fop the 
whole three years. Ordinarily, if the in¬ 
validity of the security is not suspected 
until after the time for repayment has 
arrived, the lender will have nothing to 
gain and something to lose by repudiating 
the contract at that stage. But that will not 
always be his position. In India the bar of 
limitation for a suit to enforce the security 
is imposed at the end of twelve years, and 
for a suit on the personal covenant at the 
end of six years. Not uncommonly it hap¬ 
pens that a mortgagee relying upon ample 
security has incautiously allowed his claim 
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a on the covenant to become time-barred. That 
may or may not be the appellant’s position: 
the Courts in India have thought it was. 
But while the appellant’s lack of precaution 
would not increase their rights, it would not 
take away from them their right, if they 
think it to their advantage to refuse to be 
bound by the contract of loan when the basis 
of the contract has gone. They can refuse to 
be bound by the contract and rely upon the 
right to recover their money which arises to 
them, not under any contract, but as a matter 
of restitution by reason that no contract 
subsists. Unless and until they do so, how- 
b ever, they can have no right to recover on 
the footing of S. 65. They cannot have at 
' one and the same time a right to insist that 
they have a valid subsisting special contract 
governing the transaction of loan and entitl¬ 
ing them to a specific rate of interest and a 
right to say that their money was advanced 

under a void agreement. 

On this view, two matters require con¬ 
sideration by way of defence. Can it be said 
that the claim under S. 65 is barred by 
limitation, or that, the appellants having 
adhered to the contract cannot now claim 
to repudiate? And if neither of these de- 
c fenoes can be made out, ought the appel¬ 
lants to be refused restitution in this suit by 
reason that S. 65 was not pleaded as a sepa- 
rate'ground of claim in the plaint ? In 151. A. 
211 2 at p. 218 , it had been held in a speci¬ 
fic performance suit brought by the vendor 
that a sale deed was ineffectual there being 
certain unwritten terms which occasioned 
dispute, and the board considered that the 
deed was “discovered to be void” at the date 
of the decree declaring it to be so. In 60 I. A. 
69, 3 a Hindu during the lives of the widows 
of a deceased taluqdar in Oudh sold his 
rights as prospective reversioner to certain 
d villages of the taluqa in which he had no 
more than an expectancy. The board took 
the view that there were materials from 
which it might fairly be inferred in the 
peculiar circumstances of the case that there 
was a misapprehension as to his private 
rights and that the true nature of those 
rights was not discovered till his demand 
for possession was resisted. In 50 I. A. 239 
at p. 244, however, the appellant h ad aban- 


2. (’89) 11 All. 47: 15 I. A. 211: 5 Bar. 260 (P.O.), 

Mt.Bas8uKuary.Dhum Singh. 

3 . (’22) 9 A. I. R. 1922 P. C. 403: 71 1. 0. 629. 

I. A. 69: 45 All. 179: 26 O.0.223 (P.C.), Hamath 

Kuar v. Indar Bahadur Singh. 

4. (’23) 10 A. I. R. 1923 P. C. 189: 74 I. 0. 499. 
60 Oal. 929: 50 I. A. 239 (P. 0.), Annada Mohan 
Roy v. Gour Mohan Mulliok. 


doned in the High Court his right to con- a 
tend that an agreement was discovered to 
be void at a date later than the date at 
which it was entered into. The agreement 
was for the sale of the rights of certain 
persons as prospective reversioners to the 
estate of a deceased Hindu who was survived 
by two widows. The board in refusing to 
reopen the question, noticed that in 50 I. A. 

69 3 there were special circumstances and 
said that 

there has been no suggestion anywhere in the 
course of the present proceedings that any such facts 
occurred as could alter the view which must nor¬ 
mally be taken of the meaning of the word ‘dis¬ 
covery’ and of the time at which that discovery / 
must be held to have occurred. 

In 60 I. A. 13 5 at p. 24 it was said : 

In the absence of special circumstances (and none 
exist here) the time at which an agreement is dis¬ 
covered to be void within the meaning of S. 65 is the 
date of the agreement. 

and 50 I. A. 239 4 was cited as authority. But 
in 67 I. A. 43l l which arose out of the same 
execution proceedings as the present case 
and upon very similar facts, S. 65, Contract 
Act, was referred to and the Chief Court’s 
view was approved, that the mortgage was 
not “discovered to be void” at the time it 
was entered into. The Chief Court’s view 
had been that the mortgage was not dis- 7 
covered to be void until the trial Judge held 
it to be so or at the earliest until a plea to 
that effect was taken in the suit. Their 
Lordships have already expressed in this 
judgment their view that the transaction in 
question in the present case was an open 
and honest transaction and think that its 
invalidity was at the time obscured by the 
difficulty in applying para. 11 of sch. 3 cor¬ 
rectly to the particular facts of the execu¬ 
tion proceeding and to the terms of the 
orders as recorded. For ten years, payments 
of interest were made and received there¬ 
under. In these circumstances they are of h 
opinion that in the special circumstances of 
the oase the security of 12th August 1919, 
was not discovered to be void until after the 
present suit was instituted on 7th August 
1934 . On this view no question of limitation 
can arise under S. 65 since the circum¬ 
stances giving rise to their right to rescind 
did not come to the plaintiffs’ knowledge 1 
until after action brought. Again, their 
Lordships think that it would be unreason¬ 
able in this case to regard the appellants as 
having affirmed the contract of loan as sub- 


5. (’33) 20 A. I. R. 1933 P. C. 63: 142 I. 0. 7: 60 
I. A. 13: 54 All. 1067 (P. C.), Hansraj Gupta y. 
Official Liquidators, Dehra-Dun-Mussoorie Electric 
Tramway Co. 
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0 siating, by reason of any arguments addres¬ 
sed to the Courts in India hypothetically, 
or by way of alternative to their main con¬ 
tention, which has throughout been that the 
transaction of 12th August 1919, is not hit 
by the provisions of para. 11. Neither Court 
in India gave the appellants a decree upon 
the personal covenant and the Chief Court 
would not permit S. 65 to be entertained as 
a basis for relief. In the circumstances, it 
cannot be said that there has been an omis¬ 
sion to repudiate within a reasonable time 
which evidences an election to affirm the 
personal covenant or that the appellants 
5 have by their acts and conduct treated the 
contract as subsisting after the facts ground¬ 
ing the right to rescind came to their 
knowledge. “Election to affirm must, if to 
be gathered from action, be gathered from 
unequivocal acts” (per Lord Dunedin : 1923 
A. C. 773 6 at page 779.) 

With fill due respect to the Chief Court, 
their Lordships think that their attitude 
towards the question of pleading was unduly 
rigid. A defendant who when sued for money 
lent pleads that the contract was void can 
hardly regard with surprise a demand that 
he restore what he received thereunder, 
e What defence the respondents can have 
desired to make on this aspect of the case is 
not revealed by anything in the judgment 
of the Chief Court, apart from the question 
of limitation with which their Lordships 
have already dealt and from the contention 
that S. 65 cannot apply where there is a 
transfer of property and not a mere agree¬ 
ment. This last contention is a pure point 
of law and one which the Chief Court rightly 
regarded as without substance and contrary 
to authority. There is no reason to appre¬ 
hend that by allowing the appellants to 
obtain relief under S. 65 any injustice to the 
d respondents can result. On the contrary, 
prima facie it is hardly just that the rights 
of the parties in respect of the transaction 
of 12th August 1919, should be dealt with in 
part and in part postponed. Though a 
matter of discretion a result so inconvenient 
needs to be justified by solid reason and 
their Lordships see no sufficient reason to 
prevent restitution being ordered in this 
case. 

Their Lordships are of opinion that this 
appeal should be allowed; that the decrees 
of 2nd August 1985, and 5th May 1937, passed 
by the trial Court and by the Chief Court 

6 . (1928) 1923 A. 0. 773: 93 L. J. P. C. 38: 130 
L. T. 67: (1923) S. 0. 68: 60 S. C. L. R. 625, 
Abram Steemship Co. v. Westville Shipping Co. 


respectively should be set aside; and that & 
the plaintiffs appellants should have a decree 
for payment out of the property of Iltifat 
Ahmad Khan deceased of Rs. 10,000 with 
simple interest at 6 per cent, per annum 
from 12th August 1919, until the date of the 
Order in Council to be made on this appeal 
provided always that the defendants-respon- 
dents shall be entitled to set off all pay¬ 
ments made by the said Iltifat Ahmad 
Khan deceased or by themselves in respect of 
the advance mentioned in the plaint as on 
the dates when such payments were made: 
the Chief Court to take or cause to be taken 
any account which may be necessary to / 
ascertain the sum payable under the direc- , 
tion hereinbefore given; and the total sum 
so payable to carry interest from the date 
of the said Order in Council at 6 per cent, 
per annum until payment. Their Lordships 
will humbly advise His Majesty accordingly. 
The respondents must pay the appellants’ 
costs of this appeal but each party will bear 
its own costs in the Courts in India. 

R.K. Order accordingly . 

Solicitors for Appellants — Hy. S. L.Polakd Co. 

Respondents Ex parte. 
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(From Calcutta) 

15th December 1942 ■ 

Lords Russell of Killowen, Mac¬ 
millan and Romer, Sir George 
Rankin and Sir Madhavan Nair 

Muralidhar Chatterjee — Appellant 

v. 

International Film Co., Ltd .— 

Respondents. 

Privy Council Appeal No. 56 of 1940. 

•• (a) Contract Act (1872), Ss. 39 and 64 — 
Contract rescinded under S. 39—S. 64 applies. 

The contract which may be “put an end to” ^ 
under S. 39 is “voidable.” The right to recover 
damages in cases where the contract has been 
rendered “voidable” by the wrongful act of a party 
thereto and has been "rescinded” by the other party 
accordingly is a right expressly conferred by the 
statute. But the right to damages is no objection to 
the application of S. 64 to cases of rescission of con¬ 
tract under S. 39 and a liability to make restitution 
attaches to the party putting an end to a contract 
under S. 39. [P 38 d,e,h\ P 39a,6] 

• (b) Contract Act (1872), Ss. 64 and 65 — 
Words ‘'benefit” and “advantage” in Ss. 64 

and 65_Meaning of—Payment under contract 

held was “benefit” or “advantage.” 

Sections 64 and 65 do not refer by the words 
“benefit” and “advantage” to any question of profit’ 
or “clear profit” nor does it matter what the party 
receiving the money may have done with it. [P.406 J 

The plaintiff carried on business from Calcutta as 
a distributor of cinema films. The defendants were a 
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limited company who imported such films into India. 

1 The contract between the parties was expressed in a 
letter sent by the defendants to the plaintiff, under 
which the plaintiff was to maintain at his own cost 
the defendants’office in Calcutta and handle their 
films in Bengal, Bihar, Orissa, Assam and Burma 
in conjunction with the defendant's head office at 
Cawnpore. The main stipulation was in the follow¬ 
ing terms : “That we shall deliver you a brand new 
positive print of eaoh picture approximately at the 
average of 1 picture a month and we shall pay for 
all the royalties to the producers for the exploitation 
of the pictures and in consideration of this, you will 
pay us a sum of Rs. 1750 towards the cost of each 
mint supplied to you. Such payments to be made to 
us on demands and the prints to be delivered to you 
within four to five weeks from the date of the paj- 
ment. The exact price of the print to be adjusted on 

b the delivery of the print and to be re ^ one ^ 
adding the actual duty as wouid be payab e on the 
footage together with the costs of the positive print 
and other incidental charges (shippers, f F e ‘8J 1 ®* ® tc *)* 

The plaintiff having wrongfully repudi iat ® d A t p b ® f 'Tl 
tract, the defendants rescinded it under S. 39 of the 
Act In the suit by the plaintiff to recover the sum 
of Rs. 2000 paid by him on each of two occasions on 
account to the defendants under the contract . , 

Held that the payment by the plaintiff to t e 
defendants was not one wherewith the defendants 
were as his agents to discharge a debt of his. The 
money was paid by the plaintiff in partwg 
the consideration due or to become due to them fron 
him under the contract. It was a benefit or advan¬ 
tage received under the contract whichthe.defen¬ 
dants were bound to restore, though they mgh *“ 
e off against the plaintiff’s claim such damage as they 
had Sustained. The fact that the money had been 
spent by the defendants for the purpose, of the con- 
tract was wholly immaterial. I * 

(c) Contract Act (1872), Ss. 2 (i) and 19- 
Option characterising voidable contract ex- 

^The^ption which characterises a voidable con¬ 
tract is an option either to say it shall not be 
enforceable at all” or to leave it as a good‘Contract 
enforceable by any party on the usual conditions. 

This is so in any case under S. 19 ; it is en j° r ° e ®J ® 
at the option of one party only in the sense-that that 
party may elect to treat it as not binding U P°“ * 
party. The voidable contract in a case of undue 
influence is either going to be good or wholly void. 
d After rescission it wUl not be enforceable at alk ^ 

, (d) Interpretation of statutes—Illustration to 

section cannot be ignored in construing it. 

' In construing a section an illustration to it cannot 
be ignored or brushed aside bemuse it is hot part of 
the body of the section : (’16) 3 A. I. R. F. u 

242, Bel. on. [P 

C40)’Chitaley & Rao, Preamble N. 12 Pts. 1, 2. 

(e) Practice—Pleadings — Amendment of — 
New case by plaintiff not contained 1 P “ 
ings—Court should insist on proper application 

for leave to- amend and pass orders thereo . 

While a rigid practice of refusing leave to amend 

pleadings is far from commendable, to entertain a case 

of which the pleadings contain no suggestion is an¬ 
other matter altogether. In such a case the Court 
should insist on a proper application for leave to 
amend and make a formal order thereon, duly -ale- 


guarding'the right of the defendants and ensuring f 
that the basis in fact of the new case made is set 
forth with particularitv and exactness by the plain¬ 
tiff. ' IP 376] 

C. p. C._ 

(’40) Chitaley & Rao, O. 6 R. 17 N. 3, 16. 

C.Bagram — for Appellant. 

C. S. Rewcaslle and S. P. Khambatta — 

for Respondents. 

Sir George Rankin.—This appeal raises 
an important question of commercial law 
under the Contract Act. It is brought by 
the plaintiff, who carries on business from 
Calcutta as a distributor of cinema films. 
The defendants are a limited company who 
import such films into India. The contract 
between the parties was expressed in a ' 
letter, dated 8th May 1936, sent by the 
defendants to the plaintiff, under which 
the plaintiff was to maintain at his own 
cost the defendants’ office in Calcutta and 
handle their films in Bengal, Bihar, Orissa, 
Assam and Burma in conjunction with the 
defendants’ head office at Cawnpore. The 

main stipulation was in the following terms : 

That we shall deliver you a brand new positive 
print of each picture approximately at the average 
of 1 picture a month and we shall pay for all the 
royalties to the producers for the exploitation of the 
pictures and in consideration of this, you will pay us 
a sum of Rs. 1750 towards the cost of each print 
supplied to you. Such payments to be made to us on <J 
demands and the prints to be delivered to you with¬ 
in four to five weeks from the date of the payment. 
The exact price of the print to be adjusted on the 
delivery of the print and to be reckoned by adding 
the actual duty as would be payable on the footage 
together with the costs of the positive print and 
other incidental charges (shippers, freights, etc.). 

This was followed by a provision whereby 
the plaintiff was to retain 25 per cent, of the 
revenue received on the exhibition of the 
film until he had recovered half of his “in¬ 
vestment on the prints” or “print cost,” the 
balance being divided between the parties 
equally: thereafter, the whole revenue was 
to be divided equally. The prints were to be h 
returned to the defendants after the ex¬ 
ploitation” was over. The correspondence 
between the parties which followed upon the 
contract and continued until January 1937, 
need not here be described in detail, but it 
shows that two films only— Shipmates o’ 
Mine and Annie Laurie —were offered to 
and accepted by the plaintiff. On 2nd July 
1936, the plaintiff paid the defendants Rs. 
2000 on account of the sum due or to become 
due under the contract. From a bill dated 
80th September 1936, it appears that the full 
sum due for Shipmates o’ Mine the first 
picture delivered was Rs. 2043-4-0—which 
included the cost of making the positive 
print, customs duty, shipping changes, clear- 
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a ing charges, censor’s fee, etc. The film was 
delivered by the defendants to the plaintiff 
on 5th October; but it would seem that the 
plaintiff had difficulty in getting it booked 
by cinema exhibitors, and on or about 4th 
December 193G, at the defendants’ sugges¬ 
tion, he returned it to the defendants for a 
time so that the defendants might try to get 
it exhibited. Meanwhile on 7th November 
193G, the plaintiff had likewise paid Rs. 2000 
on account of the sum due or to become due 
for Annie Laurie under the contract; but 
this film had not been delivered by the 
defendants when on 1st December 1936, the 
b plaintiff wrote to the defendants making 
various complaints of delay and breach of 
contract; and saying that 

in the circumstances which have happened we find 
you have no bona fide intention of carrying out the 
contract and we decline to have any business deal¬ 
ings with you. 

This letter intimated a claim by the 
plaintiff for refund of the sum of Rs. 4000 
already paid, for Rs. 908-13-0 expenses in¬ 
curred, and for Rs. 5000 damages. The 
defendants by letter of 3rd December denied 
that they had committed any breach. The 
plaintiff on 12th December by letter and 
c telegram, adhered to his letter of 1st Decem¬ 
ber and refused to act as defendants agent 
any further. The defendants on 14th Decem¬ 
ber denied the plaintiff’s allegations of 
breach of contract and refused his claims 
for refund and damages; finally by letter of 
2lst January 1987, they accepted the plain¬ 
tiff’s repudiation of the contract and said 
that they were taking the organisation of 
the contract territories under their own 
control and would claim against the plain¬ 
tiff for all losses. The present suit was 
brought in the High Court at Calcutta on 
25th January 1937. The plaint alleged that 
d the defendants had failed and neglected to 
perform their part of the contract and to 
make over positive prints of a number of 
films therein specified by name. On this 
basis it claimed Rs. 3000 as general damages 
for loss of profit, refund of the Rs. 4000 paid 
on account, and Rs. 913-13-0 expenses in- 
curred. The defendants by their written 
statement of 22nd April 1937, denied that 
they had committed any breach of con¬ 
tract, and averred that they had all along 
been ready and willing to perform their part. 
They alleged that the plaintiff had broken 
the contract and that they had suffered 
damages for which they were advised to 
bring a separate suit. As the plaintiff’s 
whole case was that the defendants had 


broken the contract in essential particulars, 9 
the defendants could hardly be expected to 
plead by way of equitable set-off that they 
were entitled to recover damages by reason 
that they had rightly rescinded the contract 
on account of the plaintiff’s breaches. 

At the trial before Panckridge J. in Janu¬ 
ary 1939 it was found by the learned Judge 
—and rightly found, as the plaintiff by his 
learned counsel, Mr. Bagram, now admits 
—that the plaintiff failed to prove any 
breaches by the defendants entitling him to 
repudiate the contraot as he had done by 
his letter of 1st December 1986. But at the 
end of the trial Mr. P. C. Ghose, learned f 
counsel for the plaintiff, contended that 
even if the plaintiff had broken the contract 
and the defendants were justified in rescind¬ 
ing it, the plaintiff had, under S. 64, Contract 
Act, a good claim for refund of the sum of 
Rs. 4000 paid on account. The learned Judge 
accepted this contention and gave the plain¬ 
tiff a decree for Rs. 4000 and costs without 
requiring the plaintiff to make any amend¬ 
ment of his pleading, or putting him on 
any terms, without considering, so far as 
appears, whether the defendants should 
have an opportunity to amend their written 
statement by pleading their damages by g 
way of equitable set-off; or should have a 
stay of execution pending the determination 
of a separate suit for damages to be brought 
by them. 

On the defendants’ appeal to a Division 
Bench, Lort-Williams J., who disseqted 
from his colleagues, held that the defendants 
had committed breaches which entitled the 
plaintiff to resoind the contract—a view 
which the plaintiff has now abandoned 
before the board. He appears to have con¬ 
sidered that the course taken by the learn¬ 
ed Judge in decreeing the suit on a ground 
not pleaded was justified by consent of the h 
defendants’ counsel at the trial; and he 
agreed that if the defendants rightly res¬ 
cinded the contract under S. 39 by reason of 
the plaintiff’s default, the plaintiff was en¬ 
titled under S. 64 to refund of the Rs. 4,000. 
Derbyshire C. J. and Nasim Ali J. thought 
that the trial Judge was wrong in giving a 
decree upon a case which the plaintiff had 
not made on the pleadings; but they too 
entertained the new ground of claim without 
taking steps to have it pleaded. They decided 
that it was unsustainable since S. 64 of the 
Act did not apply to a case of rescission 

under S. 39. . 

Upon this appeal the only matter raised 

by the appellant is his right to recover the 
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sum of Rs. 4000 paid on account under the 
contraot. This right is claimed upon the basis 
that the plaintiff wrongfully refused to per- 
form his part of the contract by his letter of 
1st December 1936, and that the defendants 
rightfully rescinded the contract on 2lst 
January 1937 —matters of which there is no 
mention whatever either in the plaint or 
written statement or in any formal minute 
or petition. In meroy to the parties and in 
the public interest, their Lordships think 
that they can hardly refuse now to entertain 
the important question of commercial law 
upon which there was a difference of opinion 
% in the High Court. But they cannot omit to 
take strong objection to the informality with 
which it has in this case been raised. While 
a rigid practice of refusing leave to amend 
pleadings is far from commendable, to enter- 
tain a case of which the pleadings contain no 
suggestion is another matter altogether. It 
is unfortunate that a proper application for 
leave to amend was not insisted on by the 
High Court and a formal order made thereon 
duly Safeguarding the rights of the defen¬ 
dants, and ensuring that the basis in fact of 
the new case made should be set forth with 
particularity and exactness by the plaintiff. 
The desirability of a direction as to pleading 
will be referred to later in this judgment. 
The first question is whether under the Con¬ 
tract Act a party who has “put an end to a 
contract under s. 89 is liable to restore any 
benefit received by him under the contract 
from another party? Relevant sections are 

-JgK Act the following words and expressions 
are used in the following senses, unless a oontrary 
intention appears from the context : 


(c) An agreement not enforceable by law is said to 
be void; (h) An agreement enforceable by la JJ 18 J 
contract; (i) An agreement which iBenforc^Meby 
, law at the option of one or more of the parties tbere- 
d to, but not at the option of the other or others, 13 * 
voidable contract; (j) A contract "Mch ceases to be 
enforceable by law becomes void when it ceases to be 

enforceable. , _ . , . 

39. When a party to a contract has refused to per¬ 
form, or disabled himself from performing,]bis(pro¬ 
mise in its entirety, the promisee mayputanend to 
the contraot, unless he has signified, by words or 
conduct, his acquiescence in its continuance. 

Illustration. 

(a) A, a singer, enters into a contract with B, the 
manager of a theatre, to sing at his thea 
nights in every week during the next two' 

-and B engages to pay her 100 rupees for'each nig 
performance. On the sixth night ^wilfully a tee 
herself from the theatre. B is at liberty to put an 

end to the contract. . ._. „ 

53. When a contraot contains reciprocal promises, 
and one party to the oontract prevents the other 
from performing his promise, the oontraot becomes 
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voidable at the option of the party so prevented; and 
he is entitled to compensation from the other party 
for any loss which he may sustain in consequence of 
the non-performance of the contract. 

Illustration. 

A and B contract that B shall execute certain 
work for A for a thousand rupees. B is ready and 
willing to execute the work accordingly, but A pre¬ 
vents him from doing so. The contract is voidable at 
the option of B\ and, if he elects to rescind it, he is 
entitled to recover from A compensation for any loss 
whioh he has incurred by its non-performance. 

55. When a party to a contract promises to do a 
certain thing at or before a specified time, or certain 
things at or before specified times, and fails to do 
any such thing at or before the specified time, the 
contract, or so much of it as has not been performed, 
becomes voidable at the option of the promisee, if * 
the intention of the parties was that time should be 1 
of the essence of the contract. . . . 

64. When a person at whose option a contract is 
voidable rescinds it, the other party thereto need not 
perform any promise therein contained in which he 
is promisor. The party rescinding a voidable contract 
shall, if he has received any benefit thereunder from 
another party to such contraot, restore such benefit, 
bo far as may be, to the person from whom it was 

received. _ . , ., 

65. When an agreement is discovered to be void 

or when a contract becomes void, any person who 
has received any advantage under such agreement 
or contract is bound to restore it, or to make compen¬ 
sation for it, to the person from whom he received it. 

Illustration. 

(c) A a singer, contracts with B, the manager of a 
theatre,’ to sing at his theatre for two nights in every 
week during the next two months, and B engages to 
cav her a hundred rupees for each night’s perform¬ 
ance On the sixth night, A wilfully absents herself 
from the theatre, and B, in consequence, rescinds the 
contract. B must pay A for the five nights on which 

she had sung. , ,, , , , 

66 • The rescission of a voidable contract may be 

communicated or revoked in the same manner, and 
subject to the same rules, as apply to the communi¬ 
cation or revocation of a proposal. . . . 

75. A person who rightly rescinds a contract is 
entitled to compensation for any damage which he 
has sustained through the non-fulfilment of the 

contract. _ 

Illustration. 

A, a singer, contracts with B, the manager of a 
theatre, to sing at his theatre for two nights in every h 
week during the next two months, and B engages to 
nay her 100 rupees for each night’s performance. On 
the sixth night, A wilfully absents herself from the 
• theatre and B in consequence rescinds the contract. 

B is entitled to olaim compensation for the damage 
which he has sustained through the non-fulfilment 
of the contract. 


The language employed by the Act pre- 
sents certain problems of construction. When 
one party to a contract has refused to per¬ 
form his obligation thereunder so as to give 
rise to a right in the other party to put an 
end to the contract, is the latter a person at 
■whose option the contract is voidable, and if 
he does put an end to the contract, does he 
rescind a voidable contract ? When he has so 
rescinded, has the contract become void ? Or 
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a is the language of 9. 64 as to a person at 
whose option a contract is voidable restricted 
to cases where fraud, undue influence, mis¬ 
take or other element vitiates the original 
consensus so that the party who has an 
option to refuse to be bound by the contract 
must either accept it as a whole or take no 
advantage from it whatsoever, treating it as 
void ab initio? Or are Ss.64 and 65 restricted 
to cases to which the terms “void” or “void¬ 
able” have been expressly applied by the 
Act? In a case within s. 39 the party who 
rightly “puts an end to” or “rescinds” (S.75) 
the contract is entitled to damages for the 
b defaulting party’s breach. In this sense the 
contract has not ceased to be “enforceable by 
law.” On the.other hand, neither party is 
any longer bound to perform his promise — 
indeed an offer to do so, if made by either 
party, could properly be rejected by the 
other. The election of the party rescinding, 
as Cotton L. J. once put it, 

relieves the other party from any further obligation 
under the contract and enables both parties to make 
arrangements for the future on the footing that the 
contract has been once for all broken and is at an 
end : (1886) 16 Q. B. D. 4601 at p. 470. 

That the word ‘voidable’ does not appear 
in S. 39 may well be significant — indeed, to 
c say that “the promisee may put an end to 
the contract” is to use language often em¬ 
ployed by English Judges, but very often 
qualified by words to show that the contract 
is only brought to an end sub modo. The 
judgments in (1886) 16 Q. B. D. 460 1 contain 

careful qualification to this effect: 

The other party may adopt such renunciation of 
the contract by so acting upon it as in effect to 
declare that he too treats the contract as at an end, 
except for the purpose of bringing an action upon it 
for the damages sustained by him in consequence of 
such renunciation (per Lord Esher, p. 467). The 
rights of the parties under the contract must be 
regarded as culminating at the time of the wrongful 
renunciation of the contract, which must then be 
d regarded as ceasing to exist except for the purpose of 
the promisee’s maintaining his action upon it (per 
Bowen L. J., p. 473). 

Though the Indian Act is to be inter¬ 
preted according to the meaning of the words 
used in it, such passages help to show that 
S. 89 and S. 64 cannot be read together as a 
matter of course if they do not appear by 
the mere force of their own language to link 
up. The question must therefore be whether 
there is elsewhere in the Act sufficient to 
show that the contract which may be “put 
an end to” is “voidable” ? To this question 
their Lordships think the answer must be 

1. (1886) 16 Q. B. D. 460 : 55 L. J. Q. B. 162 : 54 
L. T. 629 : 34 W. R. 238 : 50 J.P. 694, Johnstone 
v. Milling. 


yes. The presence of illust. (c) to S. 65 can- # 
not be made consistent with any other view. 
The effect of S. 39 is explained by the exam¬ 
ple there given of a singer who wilfully 
absents herself from the theatre. The same 
example serves also under S. 65 as illust. (c) 
and under S. 75. It is a prominent feature 
of this portion of the Act. The right of one 
party upon refusal by the other to perform 
the contract is described indifferently by the 
Act as a right to “put an end to” or ‘rescind’ 
it; and illust. (c) plainly imports that this 
right is either that of “a person at whose 
option the contract is voidable” (s. 64) or is 
such that by the exercise of it the contract f 
“becomes void” (S. 65). Of these two propo¬ 
sitions it is to be observed that they are not 
mutually exclusive, whether or not each in¬ 
volves the other. 

It has been suggested that the illustrations 
given under S. 65 are intended to refer to 
Ss. 64 and 65 taken together, or at least that 
illust. (c) is to be read as referable to S. 64. 
Another view is that the sections overlap. It 
is difficult to suppose that the singer’s con¬ 
tract has become “void” under S.65 without 
being “voidable” under S. 64. But no view 
which can be taken upon these matters can 
provide an esoape from the conclusion that g 
a liability to make restitution attaches to 
the party putting an end to a contract under 
S. 89. Nor can the illustration be ignored 
or brushed aside because it is not part of 
the body of the section. (43 I. A. 266. 2 ) 

Further, under S. 53, if one party prevents 
the other from performing his promise, "the 
contract becomes voidable at the option of 
the party so prevented,” and the latter may 
“elect to rescind it:” this section, like S. 75, 
expressly confers a right to recover damages. 
Again, under S. 55, where time is of the 
essence and one party has made default, 
“the contract, or so much of it as ha& not h 
been performed, becomes voidable at the 
option of the promisee”: the last paragraph 
of the section deals with the right to 
damages. And s. 66 describes how “the 
rescission of a voidable contract” may be 
communicated. From these sections it must 
be conceded that, as language is used in this 
Act, the right to treat a contract as voidable 
and to rescind it may be accompanied by a 
right to recover damages for the wrongful 
act which grounds the right of rescission. 
The ordinary notion of an English lawyer 
that the right to recover damag es must be 

2. (’16) 3 A.I.R. 1916 P. C. 242 : 39 I. O. 401 : 43 
I. A. 266 (P. C.), Mahomed Syedol Ariffin v. Yeob 
Ooi Gark. 
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i based upon a valid and subsisting contract, 
and that a plaintiff could not declare upon 
a contract as being void, cannot be taken as 
a guide to the use of the words "void” and 
"voidable” in the Indian statute. Nor can 
the clauses of S. 2, whioh would seem in- 
tended to explain those words by use of the 
phrase "enforceable by law,” be taken as 
showing that a contraot which one party is 
entitled by reason of the other’s default to 
rescind is not "voidable.” 

It may be suggested that a case under 
S. 39 or under para. 1 of S. 55 comes readily 
under the phrase "voidable contract as 
** explained by clause (i) of S. 2, but that even 
after rescission it never becomes void in the 
sense of cl. (j). It is, it may be said, enforce- 
able at the option of the party not in default, 
but it never "ceases to be enforceable” even 
if "put an end to,” because the right to 
damages remains. But this account of the 
matter has its own difficulties. The option 
which characterises a voidable contract is an 
option either to say "it shall not be enforce¬ 
able at all” or to leave it as a good contract 
enforceable by any party on the usual con¬ 
ditions. This is certainly so in any case 
under S. 19 ; it is enforceable at the option 
c of one party only in the sense that that 
party may elect to treat it as not binding 
upon any party. The voidable contract in a 
case of undue influence is either going to be 
good or wholly void. After rescission it will 
not be enforceable at all. It is by no means 
plain, therefore, that cl. (i) of S. 2 affords 
room for the opinion that in a case under 
section 89, the agreement, notwithstanding 
rescission, is enforceable at the option of 
one party. The terms of els. (g) and (i) do not 
of themselves necessitate any departure from 
the ordinary implications of the words void, 
able” and "void,” nor have they been so 
d construed hitherto. As the learned editors 
of a well-known work on the Act have 
put it: 

Whenever one party to a contract has the option 
of annulling it, the contract is voidable ; and when 
he makes use of that option the agreement becomes 

void. 

(Pollock and Mulla *. Indian Contraot Act, 
End. 6, p. 865). Again, there are difficulties 
in the way of holding that illust. (c) to S. 65 
does not apply to that section at all, though 
doubtless it Ulustrates S. 64. Their Lord- 
ships prefer to confine themselves to a reason 
whioh is apparent on the face of the Act — 
that the right to recover damages has been 
dealt with by the draftsman as a right ex¬ 
pressly conferred by the statute in cases 


where the contract has been rendered "void- 0 
able” by the wrongful act of a party thereto 
and has been "rescinded” by the other party 
accordingly. The right to damages presents 
no insuperable objection to the application 
of S. 64 to cases of rescission under S. 39, and 
S. 64 applies in their Lordships’ judgment 
to the present case. Their Lordships are not 
concerned to make the Act agree in its results 
with the English law. It may be that in such 
a case as the present the defendants could 
not in England be made liable to refund any 
portion of the Rs. 4000 paid on account, even 
upon proof that they had sustained no 
damage by the plaintiff’s breaches. That the / 
matter is not quite clear may be inferred 
from dicta in (1924) A. C. 980 3 at p. 987 and 
(1939) 1 K. B. 724. 4 It is at least certain that 
if the party who rightfully rescinds a contract 
can recover damages from the party in 
default and is afforded proper facilities of 
set-off, the Indian legislature may well have 
thought that his just claims have been met. 
The fact that a party to a contract is in 
default affords good reason why he should 
pay damages, but further exaction is not 
justified by his default. Where a payment 
has been made under a contract which has 

_for whatever reason—become void the g 

duty of restitution would seem to emerge. 

A cross claim for damages stands upon an 
independent footing, though it arises out of 
the same contract and can be set off. 

It was contended for the defendants that 
even if s. 64 of the Act applied to the case, 
restitution could not properly consist in the 
return of the Rs.4,000. The contract was 
referred to as showing that what the plaintiff 
had to pay to the defendants was intended 
to reimburse the defendants for the expense of 
producing the print which they had to deliver, 
the import duties, port charges, censor’s fee, 
etc. Hence it was contended that the defen- h 
dants had received no benefit or advantage or 
at least that the rs.4,000 represents no benefit 
or advantage in the defendants’ hands. The 
learned Chief Justice gave some countenance 
to this argument, saying that if the rescission 
had been an issue at the trial the defendants 
would have called witnesses to show that 
they had paid Rs. 4,000 or thereabouts in 
order to import the films. This defence, 
however, either misinterprets the contract 
or the law. The sum to be paid by the plaintiff 

3. (1924) 1924 A. O. 980 : 93 L. J. P. C. 237 : 131 
L. T. 645 : 40 T. L. R. 678, Mayson v. Clouet. 

4 . (1939) 1 K. B. 724 : 108 L. J. K. B. 398 : 160 
L. T. 663, Dies v. British and International Mining 
and Finance Corporation, Ltd. 


A. I. R. 


40 Privy Council Raghbir Singh 

0 as consideration for the defendants delivering 
the print was to be reckoned with reference 
to sundry items of cost, e. g., cost of the posi¬ 
tive print, shipping charges and other items 
mentioned in the bill of 30th September 1936. 
'But when the plaintiff on each of two occa¬ 
sions paid rs. 2000 on account he was not 
handing money to the defendants wherewith 
they were as his agents to discharge a debt 
of his. He was paying the money to the de¬ 
fendants in part discharge of the considera¬ 
tion due or to become due to them fcom him 
under the contract now rescinded. It was a 
benefit or advantage, it was received, and it 
was received under the contract. Sections 64 
and 66 do not refer by the words “ benefit” 
%nd “advantage” to any question of “profit” 
or “clear profit”, nor does it matter what 
the party receiving the money may have 
done with it. To say that it has been spent 
for the purposes of the contract is wholly 
immaterial in such a case as the present. It 
means only that it has been spent to enable 
the party receiving it to perform his part of 
the contract — in other words, for his own. 
purposes. If on the footing that all sums 
received have to be returned, the defendants 
can show that after paying for the positive 
print, the shipping charges and so forth they 
3 have made a loss owing to the refusal of the 
plaintiff to carry out the contract, then 
these charges will be reflected in their claim 
for damages. If, on the other hand, the de¬ 
fendants have been so fortunate as to get 
another person to take the plaintiff’s place 
on terms equally remunerative to them, 
these payments will not even mean that the 
defendants have suffered more than nominal 
damages. On general principles they may set 
off such damage as they have sustained, but 
the Act requires that they give back what¬ 
ever they received under the contract. 
d To give effect to the defendants’ right to 
claim damages and to have an equitable set¬ 
off they must be given leave to file a further 
written statement in the High Court. This 
pleading should contain particulars of the 
defendants’ claim for damages for the plain¬ 
tiff’s wrongful refusal to carry out the con¬ 
tract, and should set forth that these are 
claimed by way of set-off against the plain¬ 
tiff’s claim to recoyer Rs. 4000 which has 
been allowed upon the footing that he 
wrongfully repudiated the contract and that 
the defendants lawfully put an end to the 
contract by their letter of 2lst January 1937. 

Their Lordships think that this appeal 
should be allowed; that the decrees of the 
High Court dated 10 th January and 14th 
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July 1939 should be set aside; that it should 0 
be declared that the plaintiff is entitled to 
recover from the defendants Rs. 4000 paid 
under the contract of 8th May 1936 subject 
to the right of the defendants to set off the 
amount due to them as damages for the plain¬ 
tiff’s repudiation and breaches of the said 
contract; that the defendants should have 
leave within two months of the receipt by 
the High Court of the Order in Council to 
be made on this appeal or within such fur¬ 
ther time as may be allowed by the High 
Court to file in the High Court particulars 
of their claim for damages as aforesaid; and 
that this case should be remitted to the High / 
Court in its original jurisdiction to assess 
such damages and thereafter to pass a decree 
for such sum as may be due on balance to 
either party, and to make such order as to 
the costs of the proceedings for the assess¬ 
ment of damages as it shall think fit. Their 
Lordships will humbly advise His Majesty 
accordingly. The plaintiff will pay the de¬ 
fendants’ costs in the High Court both at 
the trial and on appeal. The defendants will 
pay the plaintiff his costs of this appeal. 

G.N. Appeal allowed. 

Solicitors for Appellant — Hy. S. L. Polak & Co. 

Solicitors for Respondents — A. J. Hunter <£ Co. g 
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Porter, Sir George Rankin and 
Sir Madhavan Nair 

Lala Raghbir Singh — Appellant 

v. 

Seth Ram Rattan and others — 

Respondents . 

Privy Counoil Appeal No. 3 of 1942. 

(a) Hindu law—Joint family — Self-acquired 

property—Shares held joint family property. a 

Where a family firm having dealings in the shares 
of a particular company had 860 shares standing in 
the name of the karta of the family, in the absence 
of evidence to the contrary there is no adequate 
reason for attributing 680 shares to the family and 
180 to the manager individually. [P 42< 7 ,ft] 

Hindu law — 

(’40) Mulla, Page 257 Pt. (p), Page 262 Pt. (e). 

(’38) Mayne, Page 392 Pt. (b); Page 398 Para. 308. 

(b) Hindu law—Joint family — Family busi¬ 
ness _ One member starting business in 

partnership with stranger — Business financed 
from family funds — Transactions entered in 
family books — Business held not individual 
business of the member but of the family. 

There is no presumption that a new business car¬ 
ried on by a member of the joint family in partner¬ 
ship with a stranger is joint family business. It is a 
matter for evidence in each particular case. [P 
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One member of a joint Hindu family, which car¬ 
ried on ancestral banking business, started a new 
business in timber in partnership with a stranger. 
The business was financed from the family funds. 
The transactions of the timber business were entered 
in the books of the family firm and blended with 
their accounts: 

Held that the member treated the business as one 

in whioh the family was interested not merely in the 

capacity of creditors for a loan, but he did not regard 

his interest in the business as his separate property. 

[P 43cJ 

Hindu law — 

(’40) Mulla, Page 234 Pt. (d). 

(’38) Mayne, Page 398 Para. 308. 

Sir Thomas Strongman and S. Hyam — 

for Appellant. 

C. S. Rewcastle and S. P. Khambatta — 

for Respondents. 

Lord Macmillan. — The sole question 
presented for decision in this appeal is whe¬ 
ther (l) certain shares of the Delhi Cloth 
and General Mills Company Ltd., and (2) an 
interest in a timber business carried on by 
the firm of Sultan Singh & Co., were the 
separate self.acquired property of the late 
Rai Bahadur Sultan Singh or were the pro- 
perty of the Hindu joint family of which 
Sultan Singh was a member. The question 
arose in consequence of a decree for Rupees 
24 , 798 - 4 -G and costs obtained by the respon- 
c dents.on 22nd August 1934 in the Court of 
the Subordinate Judge at Lahore against the 
appellant, recoverable from the estate of the 
late Sultan Singh, the appellant’s father. 
The respondents on 29th November 1934 ap- 
plied in the Court of the District Judge at 
Delhi for execution of this decree by the at¬ 
tachment of a kohti or bungalow in Delhi 
alleged to have been owned by Sultan Singh. 
The application was resisted by the appel¬ 
lant on various grounds and appropriate 

issues were framed. # _ , ,. 

After taking evidence the Senior Subordi¬ 
nate Judge at Delhi, to whom the case had 
d been transferred, held that the appellant and 
his two sons were, along with Sultan Singh 
until the death of the latter on 3rd June 1930, 
members of a joint Hindu family; that the 
property sought to be attached had been ac¬ 
quired during the minority of Sultan Singh 
and his brother Multan Singh by the Dis¬ 
trict Judge at Delhi, who then had the 
management of the family estate, with funds 
provided from the estate; and consequently 
that the property was part of the joint 
family estate. He further held that the ap¬ 
pellant, during his father’s lifetime, had 
been adopted by the widow of his uncle 
Multan Singh and had thereby ceased in 
law to be the son of Sultan Singh, with the 
result that there was no liability incumbent 


on him under S. 53, Civil P. C., for his natu- e 
ral father’s debts. On these findings the Sub¬ 
ordinate Judge held that the kothi was not 
liable to attachment and sale and struck the 
execution off the file. 

The respondents appealed to the High 
Court at Lahore and the appeal came before 
Dalip Singh J. who agreed in effect with the 
findings in fact of the Subordinate Judge. 
But he nevertheless did not dismiss the ap¬ 
peal, which would seem to have been the 
appropriate course. He held that, in view of 
the pleadings and evidence, the question 
should be investigated whether Sultan Singh 
owned at his death any separate property, 
apart from the specific property which the 
respondents had sought and failed to attach. 
He accordingly framed a general issue rais¬ 
ing this question and remanded to the Sub¬ 
ordinate Judge to take evidence and report 
his opinion thereon. At the same time he held 
it clear that “ there was a nucleus of joint 
Hindu family property” and stated that 

all acquisitions of property must in the absence of 
evidence to the contrary be held to be joint Hindu 
family property, unless shown to be a separate ac¬ 
quisition. 

The Subordinate Judge, in pursuance of 
the remand to him, heard further evidence 9 
and on 14th March 1988 reported that in his 
opinion the respondents had failed to prove 
that Sultan Singh had left any separate 
self-acquired property on his decease in the 
hands of the appellant. In particular, he 
held that the respondents had failed to prove 
that either the shares in the Delhi Cloth and 
General Mills Company or the interest in 
the timber business, which have formed the 
subject-matter of debate before their Lord- 
ships, were separate property of the late 
Sultan Singh. The case having returned to 
Dalip Singh J. that learned Judge expressed 
his general agreement with the findings of h 
the Subordinate Judge but differed from him 
in two instances in which it appeard to him 
that the respondents had succeeded in dis¬ 
charging the onus which lay upon them, 
namely, with regard to the Delhi shares and 
to the interest in the timber business. He 
decided that 140 of the shares in the Delhi 
company which stood in the name of Sultan 
Singh at his death and his interest in the 
timber business were his separate property 
and that the appellant was liable to account 
therefor to the respondents in satisfaction of 
their judgment-debt. 

Against this decision the appellant pre¬ 
sented a Letters Patent appeal which was 
dismissed by Adamson and Ram Lall JJ. 
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a without reasons assigned. It is to be regret¬ 
ted that their Lordships have not the assist¬ 
ance of their views, particularly in a case in 
which the judgment of the Court of first in¬ 
stance was reversed. A petition for leave to 
appeal to his Majesty in Council was refused 
by the same learned Judges, but the appel¬ 
lant subsequently obtained special leave to 
appeal on the advice of this board. Before 
their Lordships proceed to discuss the two 
items in dispute, it is important to state 
that it was common ground before them that 
Sultan Singh and his brother Multan Singh 
were members of a joint Hindu family of 
b considerable wealth of which the appellant, 
as the son of Sultan Singh and subsequently 
by adoption the son of Multan Singh and 
the appellant’s two sons in due course 
became members. Sultan Singh held the 
position of karta or manager of the joint 
family property. The finances of the family 
were throughout managed by a family firm 
known as Sheo Singh Rai-Nihal Singh 
which conducted an ancestral banking busi¬ 
ness. A number of extracts from the books 
of this firm have been produced showing 
transactions in which it was concerned. 

With regard to the shares in the Delhi 
c company, it was agreed that 100 shares were 
originally purchased with money provided 
by the family firm and were consequently 
joint property. Both the Subordinate Judge 
and Dalip Singh J. state that the family 
parted with 82 of these shares, leaving them 
with G8. This finding is evidently based 
solely on an entry extracted from the books 
of the family firm, for there is no oral evi¬ 
dence on the subject and no relative records 
have been produced from the share or trans¬ 
fer registers of the company. The entry bears 
that there was “credited to Lala Sri Krishan 
Das” Rs. 10,720, being “sale proceeds of 82 
d shares of the General Cloth Mills Company. 
Their Lordships are not satisfied as to the 
correctness of the interpretation placed upon 
this ambiguous entry in the Courts below. 
If it is the record of a sale it is difficult to 
see why the proceeds should be credited to 
Lala Sri Krishan Das. Another entry vouches 
the purchase from the same party of 68 shares 
and it may well be that the entry relating 
to the 82 shares, rightly read, records the 
purchase of the 82 shares which with the 68 
made up the total holding of 100. No other 
entry is produced showing how the holding 
of 100 shares was acquired. In the view which 
their Lordships take, however, it is not neces¬ 
sary to pronounce upon the interpretation of 
the entry in question. The only two subse¬ 


quent facts established with regard to the e 
shares are that they were each split into 
10 shares and that at Sultan Singh’s death 
the holding standing in his name was 860. 
Dalip Singh J. having held that 32 of the 
original 100 shares had been sold, being the 
equivalent of 320 of the split shares, sub¬ 
tracts the latter number from 1000, leaving 
680 shares. He then says that the difference 
between the 860 shares standing in Sultan 
Singh’s name at his death and the 680 shares 
which were all that were left of the original 
holding, a difference which he inadvertently 
states to be 140 instead of 180 shares, must 
have been bought by Sultan Singh on his / 
own account and must be held to be his 
separate property. Their Lordships do not • 
agree with this inference. The only trans¬ 
actions in shares of the Delhi company’of 
which there is any evidence, namely those 
recorded in the entries produced, are trans¬ 
actions of the family and there is no evidence 
that Sultan Singh ever acquired any shares 
for himself. It is true that there is nothing 
to show how the holding came to be 860 
shares at Sultan Singh’s death. There may 
well have been other transactions with the 
family funds in the company’s shares which 
would have been shown in the company’s 0 
share and transfer registers had they been 
searched. The entries showing the receipt 
of dividends by the family firm do not enable 
the number of shares held to be ascertained. 
The mere fact that if 32 of the original 100 
shares were sold there would only be 680 of 
the split shares left whereas there were 860 
at Sultan Singh’s death affords in their 
Lordships’ view no adequate justification for 
the inference that 180 shares were acquired 
by Sultan Singh as his separate property. 
The family firm admittedly had dealings in 
the company’s shares and in the absence of 
evidence to the contrary there is no adequate & 
reason for attributing 680 shares to the 
family and 180 to Sultan Singh individually. 
Their Lordships agree with the Subordinate 
Judge that the respondents have failed to 
discharge the onus upon them of proving 
that any of the 860 shares in the Delhi 
company were the separate property of 
Sultan Singh. 

With regard to the timber business, it 
appears that this concern was started and 
carried on by Sultan Singh in partnership 
with one Lala Mohan Lai under the firm 
name of Sultan Singh & Company at vari¬ 
ous places including Chamba, Kulu and 
Simla. There is no presumption that a new! 
business carried on by a member of a joint! 
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2 family in partnership with a stranger is joint 
family business. It may he or it may not be. 
jit is a matter for evidence. In the present 
instance it is clear that the timber business 
was financed from the family funds. The 
evidence of Lala Janki Parshad, who was 
for forty-five years in the service of the 
family firm of Sheo Singh Rai-Nihal Singh, 
and kept its accounts, is that the money 
invested in the timber business was obtained 
from the family funds. The entries from the 
books of the family firm are not very clear 
or easy to understand. The respondents point 
to entries of interest received by the family 
b firm as indicating that Sultan Singh had 
merely obtained a loan from the family funds 
for the purpose of a business of his own. 
But if the family firm were merely creditors 
of Sultan Singh for the amount of such a 
loan, the entries in the books of the family 
firm would not have recorded, as they do, 
detailed transactions relating to the con- 
duct of the timber business under the head- 
ings of Kulu and Chamba and certainly 
would not have contained, as they do m the 
case of Kulu, an item of “profit for five 
years.” The fact that transactions oE the 
timber business were entered in the books 
c of the family firm and blended with their 
accounts indicates that Sultan Singh treated 
the business as one in which the family was 
interested not merely in the- capacity of 
creditors for a loan, and that he did not 
regard his interest in the business as his 
separate property. Their Lordships on this 
branch of the case also find themselves in 
agreement with the conclusion of the Sub¬ 
ordinate Judge that Sultan Singh s interest 
in the timber business is not proved to have 
Ibeen his separate property. Such evidence 
as there is points for the most part m an 
opposite direction. 

<2 Their Lordships will accordingly humbly 
advise His Majesty that this appeal should 
be allowed; that the order dated 6th October 
1988, of the High Court at Lahore and the 
order of Dalip Singh J. of 12 th July 1938 

should be recalled; and that the order of the 
Senior Subordinate Judge of Delhi of 12th 
March 1937, should be restored. The reap on - 
dents wiU pay the costs of the appellant in 
the present appeal and also those incurred 
by him in the Courts below subsequent to 
the order of the Senior Subordinate Judge 

of Delhi of 12th March 1987. 

Appeal allowed . 

Solicitors for Appellant —Barrow f 

■Solicitors for Respondents — T. L. Wilson & Co. 
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13th July 1942 
Viscount Maugham, Lords 
Thankerton, Russell op Killowen, 
Macmillan and Romer 

Jeannette Robinson Belyea and another 

— Appellants 

V. 

Samuel A. McBride and others — 

Respondents. 

Privy Council Appeal No. 35 of 1941. 

Will_Construction — Duty of Court laid 

down. ? 

The over-riding duty of a Court of construction is 
to construe the language which the testatrix has in 
fact employed, giving due weight to all the words 
used, and rejecting none to which a meaning can 
reasonably be assigned. It is legitimate to consider 
the circumstances in which the testatrix made her 
will and her codicil. 

The legatees held not to get those dividends which 
though declared and paid after the death of the 
testatrix were really attributable to her lifetime, as 
having been earned during her existence. Although 
that paragraph in the will was not in terms revoked 
by the codicil it was superseded and rendered in¬ 
operative by the codicil. 1* 4 ° C J 

T. P. Act — 

(’43) Chitaley, S. 8 N. 20 Pts. 2-5. ^ 

Hindu law — 

(’40) Mulla, Page 443 Pt. (f). 

(’38) Mayne, Page 906 Pts. (f), (g). 

Frank Gahan — for Appellants. 

Charles Romer and Valentine Holmes — 

for Respondents. 

Lord Russell of Killowen —This appeal 
raises a question of very considerable diffi¬ 
culty as to the true construction and effect 
of the testamentary dispositions of a testatrix 
(one Maria Famicha Ganong) in relation to 
certain shares of $100 each owned by her in 
the common and preferred stock of a com¬ 
pany called Ganong Brothers Limited. The 
relevant facts are as follows : The company * 
was formed in the year 1916 under the laws 
of the Dominion, and purchased as a going 
concern, a business which was being carried 
on by a company incorporated under the 
laws of the Province of New Brunswick. The 
testatrix made her will on 25th September 
1924 . At that time she owned 1100 preferred 
shares and 436 common shares in the capital 
stock of the company. In addition she had 
by a trust indenture of 16th March 1918, 
assigned to trustees 3790 preferred shares 
and 8600 common shares (which had been 
bequeathed to her by her deceased husband) 
upon certain trusts for her own benefit dur¬ 
ing her life and after her death for the 
benefit of certain named relatives of her hus- 
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band. This trust indenture was in certain 
events revocable, and it was in fact revoked 
by the testatrix with the result that at her 
death her estate included 4890 preferred 
shares and 4036 common shares. The rights 
of the preferred shares are declared by bye- 
law No. 54 of the company. They “shall have 
a fixed cumulative preferential dividend of 
seven per cent, per annum payable as may 
be convenient half yearly.” On a winding-up 
the holders “shall be entitled to payment of 
their stock in full at par (together with any 

dividends in arrear) and no more.in 

preference and priority to any payments to 
b holders of the common stock.” The bye-law 
continues thus: 

The said fixed dividend of seven per cent, shall 
be payable only out of the net profits of the com¬ 
pany, but they shall be cumulative dividends, that 
is to say, if not earned fully and paid in each year, 
the amount of such dividend or any portion thereof 
remaining unpaid from time to time shall be paid 
out of the first net profits of the company accumu¬ 
lated or earned thereafter; and no dividends shall 
be declared or paid on the common stock of the 
company until after payment in full of all such 
dividends at the rate of seven per cent, per annum 
then payable on the preference stock, but in case 
any dividend on such preference stock or any part 
thereof is not paid when due and payable as afore¬ 
said, owing to lack of profits sufficient therefor, the 
e amount so payable and not paid shall bear no 
interest. 

The said dividends shall begin to run from the 
1st day of July 1916. 

The certificates of the preferred shares 
state their rights in the following terms : 

Conditions op Preference Shares. 

1. The holders of preference shares shall be en¬ 
titled out of the net profits whenever ascertained, to 
a fixed cumulative preference dividend at the rate 
of seven per cent, per annum on the amount paid 
up thereon in priority to any payment of dividend 
upon the common stock, such dividend to be paid at 
such times as the Directors may determine but to 
be payable only out of the profits, and the holders 
shall not be entitled to participate in further divi- 

j dends or profits. . 

2. The holders of preference shares, in case the 
company shall be wound-up or its assets otherwise 
distributed shall have the right to have the surplus 
assets, applicable for distribution among the share¬ 
holders, applied first in payment of the capital paid 
up on the said preference shares with all cumulative 
dividends thereon before any proportion of such 
surplus assets is distributed among holders of shares 
not entitled to suoh preference, but the holders of 
the said preference shares shall not be entitled to 
participate in any surplus remaining after the whole 
amount of capital paid up on suoh preference shares 
has, with cumulative dividends, been returned to the 
holders thereof. 

The testatrix by her will appointed her 
brother and sister (the appellants) and one 
Samuel McBride to be executors and trustees. 
She ratified and confirmed the trust inden¬ 
ture of 15th March 1918; as to the rest of 


her shares in the company she bequeathed a 
the bulk of her preferred shares to or in 
trust for the children of her brother, the 
remainder she bequeathed to charitable in¬ 
stitutions and to other persons. She made 
no specific bequest of her common shares, 
which accordingly would form part of the 
residuary estate, which she devised and be¬ 
queathed to the appellants. Paragraphs 17 
and 20 of her will ran thus: 

17. I do hereby will and declare that my Exe¬ 
cutors shall pay out of my personal estate all Suc¬ 
cession Duties which at my death may become 
payable upon the bequests hereby made, it being 
clearly understood that my estate shall not be liable 
and nothing herein shall make my estate liable for ) 
any Succession Duties or other dues, duties, taxes or 
other charges or expenses of any kind payable or 
which may be or become payable upon or in respect 
of any moneys, stocks, shares of stock, gifts or other 
benefits which have passed or which may hereafter 
pass under the provisions of the said Trust Agree¬ 
ment dated 15th day of March A.D. 1918 mentioned, 
in said paragraph fifteen (15) of this my will. 

20 . I hereby further will and declare that it is 
my intention and purpose that any and all of the 
shares of Ganong Bros. Limited, so hereby be¬ 
queathed as aforesaid, shall be and remain the pro¬ 
perty of my estate and be held by my Executors and 
Trustees as part of my estate until after the first 
annual meeting of Ganong Bros. Limited shall .have 
been held (subsequent to my decease and until all 
dividends accruing on said shares of stock from the <J 
business of the year in which my decease may occur 
shall have been paid to my estate for the benefit of 
my estate intending by this section of my Will to 
show that both semi-annual dividends on the pre¬ 
ferred shares that will be paid during the fiscal year 
subsequent to my decease but which will have been 
earned during the fiscal year [in which] my decease 
may occur must be paid to my estate before making 
any transfers of the stock, shares devised and be¬ 
queathed as aforesaid. 

The company failed to maintain payment 
of the dividend on the preferred shares, the 
last such dividend being declared and paid 
in July 1933. The dividend was again passed 
in January and July 1934, nor has any divi¬ 
dend been subsequently paid. It was this 
default that entitled the testatrix to put an 
end to the trusts of the indenture of 15th 
March 1918, and to have,’the shares comprised 
therein to be retransferred into her name; and 
on or about 29th September 1934, she exercised 
her rights in this respect. On 13th October 
1934, she executed a second codicil to her 
will, a first codicil dated 2lst August 1926* 
being immaterial for the purposes of this 
appeal. By the second codicil she revoked __ 
the paragraph of her will by which she had 
confirmed the trust indenture of 15th March 
1918 ; she made specific bequests of the said 
3790 preferred shares. She also made specific 
bequests of common shares amounting to 
3644 shares, declaring that she realized that 
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j the common shares had, at that time, no 
monetary value, but that she hoped that 
eventually they might become of worth and 
value. She made no alteration of importance 
in regard to the preferred shares specifically 
bequeathed by her will. Clauses 20 and 21 
of the second codicil are in the following 

terms: 

20. I hereby revoke and make void para. 17 oi 
my said last will and testament dated 25th Septem¬ 
ber 1924, and in lieu thereof and in substitution 
therefor I will and declare that my executors and 
trustees shall pay out of my personal estate any and 
all succession duties which may at my death become 
pavable upon any of the bequests made in my said 
last will and testament or in any codicil thereto, 

b including this codicil, it being my intention that all 
gifts and bequests, including gifts of shares in the 
Capital Stock of Ganong Bros. Limited, either pre¬ 
ferred or common, to any nephew or niece of my 
late husband, shall be free from succession duty. 

But while I make the aforegoing provision with 
respect to succession duty it is my express will and 
intention and I hereby direct that notwithstanding 
anything hereinbefore contained any and all of the 
shares of the Capital Stock of Ganong Bros. Limited, 
in and by my said last will and testament and in 
and by this second codicil to my said last will and 
testament bequeathed by me, shall be and remain 

J the property of my estate and be held by my exe¬ 
cutors and trustees as part of my estate until all 
dividends on the preferred shares accrued to the 
date of my death have been paid in full and also 
c until the two half yearly dividends which shall 
accrue immediately subsequent to the date of my 
death shall have been paid in full to my estate for 
the benefit thereof, it being my intention by this 

paragraph of this second codicil to my will that all 
dividends on said preferred shares accrued due to 
the date of my death, whether earned or declared or 
not, together with a full year’s dividends accruing 
due after my death, whether earned or declared or 
not, shall be paid to my executors and trustees for 
the benefit of my estate before making any transfers 
of the stock or shares of Ganong Bros. Limited, 
common or preferred, devised and bequeathed under 
my said last will and testament and under this 
second codicil thereto. 

21. In all other respects I do hereby ratify and 
confirm my said last will and testament save in so 
d far as any part thereof shall be revoked or altered 
by this codicil thereto or any previous codicil. 

The testatrix died on 30th November 1934; 
and her will and codicil appear to have been 
proved by Samuel A. McBride alone. Being, 
not unnaturally, in doubt as to the meaning 
and effect of clause 20 of the second codicil, 
he issued an originating summons, m his 
capacity of sole executor and trustee, in the 
Supreme Court of New Brunswick (Chan- 
eery Division), joining the residuary legatees 
and others interested as defendants, for the 
determination of the following questions, 

viz * 

(1)' Who are entitled to the shares in the capital 
stock of Ganong Brothers Ltd., either common or 
preferred bequeathed under any clauses of either the 
last will and testament of Maria Famicha Ganong or 


the second codicil thereto ? (2) When are the benefi¬ 
ciaries of the said shares entitled todelivery thereof ? 

To these questions a third was subse¬ 
quently added, viz.: 

(3) Under the circumstances of the present case 
are any dividends and, if so, what, apportionable. 

The summons was heard by Baxter C. J. 
who by his judgment of 15th January 194C, 

answered the questions thus : 

(1) The persons and institutions named therein. 

(2) Immediately. (3) No question of apportionment 
arises. 

On appeal, the Appeal Division of the 
Supreme Court, by a majority, took a ditler- 
ent view, and by order of 19th April 19-10, 
returned the following answers to the ques- ^ 
tions: .. . 

(1) The persons and institutions named therein 
subject to a charge upon the shares bequeathed by 
the will and second codicil in favour of the executors 
and trustees to the amount of two years dividends on 
the preferred shares so bequeathed, viz., §68,460. 
(2) When the amount of the said charge has been 
paid to the estate or the said charge released. (3) No 
question of apportionment arises. 

The present respondents appealed to the 
Supreme Court of Canada, and that Court 
by its judgment dated 20th December 19-iO, 
allowed the appeal and ordered that the 
judgment of the Chief Justice of New Bruns¬ 
wick be restored. The residuary legatees 
have, by special leave, appealed to His 
Majesty in Council. Those being the rele¬ 
vant facts which have led up to this present 
appeal, there can be no room for doubt as 
to the difficulty of the primary question 
which arises for consideration, viz., the true 
meaning of the language used in cl. 20 of 
the second codicil. Divergent views have 
prevailed in the different Courts in Canada. 
The Chief Justice thought that all that the 
testatrix meant was, that her estate was to 
receive any dividends which might be un¬ 
paid at her death, and any dividends which 
might accrue in the two half-yearly periods 
after her death, and that the shares were not 
to be transferred until after those dividends 

had been paid. "I find,” he says, 
that the shares vested in the takers at the death of 
the testatrix, but that the executor could not trans¬ 
fer them upon the books of the company until cer¬ 
tain dividends were paid; that no such dividends 
ever accrued; that the time fixed by the will had 
elapsed, and that the legatees are entitled to receive 
their legacies. 

As their Lordships read this judgment it 
depends upon the view that the testatrix 
refers only to dividends which have “accrued” 
or “accrued due,” in the strict sense of 
having been declared by the company as to 
some before her death (but not paid till 
after), and as to two half-yearly dividends 
after her death. He rejects the words “whe- 
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ther earned or declared or not” as meaning¬ 
less in this connexion, and as having been 
introduced in consequence of the draftsman 
having been confused ‘‘between preferential 
shares per se and the rights of preferential 
shares upon a winding up.” The result of 
this view would be that the period for the 
retention of the shares by the executors 
would terminate when the two half-yearly 
dividends after her death had either failed 
to be declared, or having been declared had 
been duly paid to the executors; and there¬ 
fore no question of perpetuity could arise. 
When the period terminated in July 1935 , 
the shares were (subject to the executor s 
year) transferable to the legatees. 

Grimmer J. (the dissenting Judge in the 
Appeal Division) took, it appears to their 
Lordships, the same view as that taken by 
the Chief Justice. He treated the words 
“whether earned or declared or not” as only 
applicable to the case of the company being 
wound up, and therefore “utterly meaning¬ 
less in the connexion in which they have 
been introduced.” As a result he disregards 
the words, and holds that 

the reservations in S. 20 of the second codicil were 
not designed to deprive the legatees of their legacies, 
c but merely to ensure that the dividends, if any, 
shall go into the estate. 

Accordingly, when it transpired that none 
of the dividends described in the second 
codicil had been declared, the legatees were 
entitled to have the shares transferred into 
their names. 

Harrison J. delivered the judgment of 
himself and Fairweather J. in the appeal 
division. They were of opinion that although 
(agreeing with the Chief Justice) the shares 
vested immediately in the legatees, the codi¬ 
cil imposed upon the common and preferred 
shares a charge in favour of the executors 
of the amount of two years dividends at 
7 per cent, per annum upon the 4890 pre¬ 
ferred shares, viz., a sum of §68,460. They 
disagreed with the view that the words 
“whether earned or declared or not were 
meaningless and that there could never be 
accrued dividends unless there were profits 
out of which they could be paid and unless 
they had been declared ; and they pointed 
to bye-law 54 of the company as a context 
in which the words “accrued due” and 
“dividends in arrear” bore the meaning of 
dividends whether earned or declared or not. 
They held that para. 20 of the second codicil 
(giving full effect to its language) required 
in the events which had happened the exe¬ 
cutors and trustees to retain the shares until 


(Lord Russell of Killowen) A. I. R. 

the amount of two years dividends on the e 
preferred shares had in fact been paid. They 
were however of opinion that the rule against 
perpetuities would not apply, because in the 
present case 

the legatees have a vested interest in the shares 
bequeathed to them subject to a charge on all the 
shares of stock of Ganong Brothers, Ltd., bequeathed, 
which charge is held by the executors and trustees 
for the benefit of the two residuary legatees both of 
whom are living. By the joint action of all these 
parties the stock could be conveyed at any time after 
the death of the testatrix. 

In the Supreme Court of Canada the only 
judgment delivered was that of Crocket J. 
which was concurred in by his colleagues ^ 
Davis, Kerwin, Hudson and Taschereau JJ. 

He was of opinion that the words in para. 20 
of the second codicil “all dividends on said 
preferred shares accrued due to the date of 
my death” and "dividends accruing due after 
my death” could only mean dividends which 
had become payable by the corporation to 
the shareholder, in face of the language used 
in the share certificates and bye-law No. 64. 
“A preferential dividend —” he says — 

at a fixed rate may be said of course to be alway3 , 
running between fixed dividend periods, and perhaps 
in that sense to be accruing from day to day, but 
how can these dividends in the face of the express 
terms of the share certificates and of the by-law in ^ 
pursuance of which they were issued, possibly be said 
to have ‘acorued due’ or to be ‘accruing due/ when 
no profits have been earned to provide for their pay¬ 
ment, and no declaration has been made by the 
directors fixing any date therefor. 

The learned Judge after pointing out that 
the wording of the clause points to payment 
by the company and excludes the idea of any 
payment by the beneficiaries, then says that 
if the clause be read without the qualifying 
phrase (by which he can only mean the words 
“whether earned or declared or not”) and if 
the other words be given their ordinary 

meaning, . . ,. . 

they dearly contemplate only the payment or am- /, 
dends which the directors of the corporation might 
legally declare to be payable thereon on definitely 
appointed dates. 

He then asks whether the testatrix in¬ 
tended that the shares should be withheld 
only for a year after her death, or did she 
intend that the withholding should continue 
for an indefinite time. After dismissing the 
latter view as inadmissible, he held that the 
absolute bequests of the shares were only 
modified to the extent of withholding from 
the legatees their right to receive the divi¬ 
dends for the two years in question, in the 
event and only in the event, of their being 
paid by the Corporation within a period of 
one year following the death of the testatrix. 

It thus appears that while the Chief Justice 
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of New Brunswick, Grimmer J., and the 
Supreme Court of Canada construed para. 20 
of the second codicil as directing the exe¬ 
cutors to retain the shares for one year only 
after the death of the testatrix in order that 
the dividends, if any, declared and paid with¬ 
in that time might form part of her estate 
(a construction which involved no question 
of perpetuity), the majority of the appeal 
division construed the clause as directing 
retention until such time as two years divi¬ 
dends were in fact paid, and imposing a 
charge on the shares for the amount thereof, 
which the legatees could redeem at any time, 

6 with the result that, by the joint action of 
the legatees of the shares, the executors and 
the residuary legatees, the shares could be 
disposed of at any time after the death of the 
testatrix, and the rule against perpetuities 

be thus free from infringement. 

The case was fully and carefully argued 
before the Board, and having considered the 
respective arguments their Lordships have 
reached the conclusion that the appeal should 
fail, but as will appear, for reasons different 
from those which have hitherto prevailed. 
The respondents contended that the bequests 
to the legatees of the shares were clearly 
« vested gifts of the shares and all rights at¬ 
taching thereto, and that by the reservation 
of certain dividends in favour of the estate 
of the testatrix she had not made any suffi¬ 
ciently clear disposition of those dividends in 
favour of any substituted legatee, to justify 
the view that the legatees were deprived of 
the ownership thereof. Their Lordships do 
not accede to this argument; for reasons 
which will appear later, they are of opinion 
that the testatrix intended by the reservation 
of the dividends in favour of her estate, to 
add the amount thereof thereto for the bene, 
fit of her residuary legatees. Their Lordships 
d agree with the opinion of the Supreme Court 
of Canada that no charge for the amount of 
the dividends was imposed upon the shares 
by the second codicil; indeed this argument 
was not advanced before the Board. Their 
Lordships also agree with the opinion of all 
the Judges in Canada that the legacies of the 
shares vested in the legatees on the death of 
the testatrix, subject only to whatever quali¬ 
fication or limitation of their rights is (in 
the events which have happened and upon 
its true construction) imposed by para. 20 of 

the second codicil. ,. 

It is upon this question of construction 

that their Lordships find themselves com¬ 
pelled respectfully to differ from the Chief 
Justice of New Brunswick, Grimmer J., and 


the Supreme Court of Canada. The over, 
riding duty of a Court of construction is to 
construe the language which the testatrix 
has in fact employed, giving due weight to 
all the words used, and rejecting none to 
which a meaning can reasonably be assigned. 

It is by failing to observe this canon of con- 
struction, and by omitting to give due effect 
to certain words of the codicil, that these 
learned Judges have reached a construction 
of para. 20 of the second codicil which their 
Lordships think is not warranted by the 
words of the testatrix. It is legitimate to 
consider the circumstances in which she 
made her will in 1924 and her second codicil / 
in 1934 . Her will was made at a time when 
the company had without fail paid the 7 per 
cent, on the preferred shares. No dividend 
was in arrear; the idea of default was not a 
matter of present concern. Paragraph 20 of 
the will (which refers only to preferred 
shares) assumes that the dividend thereon 
will be regularly declared and paid, and, as 
their Lordships read it, is framed so as to 
provide that the legatees shall not get those 
dividends which though declared and paid 
after the death of the testatrix, are really 
attributable to her lifetime, as having been 
earned during her existence. Although that 9 
paragraph is not in terms revoked by the 
second codicil it is obviously superseded and 
rendered inoperative by para. 20 thereof. 

That last mentioned paragraph begins by 
throwing on the residuary estate the heavy 
burden of the succession duties payable on 
all bequests. The testatrix then adds, as a 
corollary or sequel to that provision (and, as 
their Lordships think, as a compensating 
benefit to residue), the reservation which 
falls to be construed. At the date the com¬ 
pany is no longer prosperous: the preference 
dividends are already two half years in 
arrear. The codicil is made on that footing, h 
The testatrix no longer assumes that the 
dividends will be regularly declared or paid; 
on the contrary she expressly ^rpvides for 
their retention as part of her estate (for the 
benefit of residue) “whether earned or de- 
dared or not,” i. e., at the appointed time. 
It is at this point that their Lordships can¬ 
not agree with the construction which has 
prevailed in Canada. The Chief Justice, 
Grimmer J. and the Judges of the Supreme 
Court have struck those words out of the codi¬ 
cil, rejecting them as meaningless, because 
repugnant to the phrases “dividends . . . • 
accrued due” and “dividends accruing due,” 
which they say according to the legal mean¬ 
ing of the words, and according to the express 
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a terms of the share certificates and the bye- 
law, can only exist when profits have been 
earned to provide for their payment, and a 
declaration of dividend by the directors has 
been made. 

To their Lordships however it seems that 
what has to be sought is not the legal mean¬ 
ing of those words, or the meaning of the 
express terms of the certificate or bye-law, 
but the meaning of those words as used in 
the second codicil by the testatrix; and it 
appears to them that if the words “whether 
earned or declared or not,” instead of being 
rejected as meaningless, are given their due 
b weight, they are a dictionary which the testa¬ 
trix has supplied, and which shows that she 
is not using the words “dividends . . . accru¬ 
ing due” and “dividends accrued due” in the 
strict sense, but is directing a retention of 
the shares until (in the event which hap¬ 
pened) the arrears of the preference dividends 
for the two year3 ending on 1st July 1935, 
had been declared and paid in full to her 
executors. 

If this be, as their Lordships think it is, 
what the testatrix has said, she has purported 
to cut down the vested gift of the preferred 
shares by a gift to the residuary legatees of 
c moneys to be paid if and when dividends for 
the two years are declared and paid, or by a 
gift of non-existent property if and when it 
comes into existence. In whichever light the 
gift is viewed, it is a gift upon a contin¬ 
gency which may not he fulfilled within the 
perpetuity period. The gift is therefore bad, 
and of no effect. The resultant position is 
that the direction to retain the preferred 
shares is inoperative. It is a postponement 
of part of the enjoyment of a gift, the enjoy¬ 
ment of the part which is postponed not 
having been effectively given to any one else 
in the meantime. As regards the retention of 
d the common shares, it is difficult to see how 
the direction to retain could ever have pre¬ 
vailed against the legatees to whom they 
were bequeathed. For the reasons indicat¬ 
ed, their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. 
The appellants will pay the costs of the 

respondents who appeared. 

r.K. Appeal dismissed. 

Solicitors for Appellants — Norton, Bose, Green- 
well A Co. 

Solicitors for Respondents —Charles Russell A Co. 
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Madhorao Narayanrao Ghatate — 
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v. 

Ramkuwarsha & others — Respondents. 

Privy Council Appeal No. 53 of 1940. 

(a) Record of Rights—Entries in—Presump¬ 

tion — Entry with consent of zamindar and 
members of family—Cogent evidence is neces- 
sary to disprove entries. ' 

Apart from the provisions of S. 80 (3), C. P. Land 
Revenue Act, there is nothing in point of law to 
prevent a person from proving if he can that the 
records are erroneous even upon a fundamental 
matter. But to be effective for .this purpose, where 
many of the entries challenged have come upon the 
record by consent of the zemindar of the day and at 
the instance of members of the family, the most 
cogent evidence would seem to be required. (Proof 
held not sufficient to prove entries as erroneous.) 

[P 49/} 

(b) Deed—Construction—Grant of zamindari 
in 1751 or 1772—Grant prevails over admissions. 

If the zemindari was originally granted or was 
regranted in 1751 or 1772 the terms of the grant if 
proved might doubtless prevail even over admissions. 

[P 52/] 0 

(c) C. P. Laws Act (20 of 1875), S. 5-General 
custom would prevail over recorded statements 
under S. 5. 

If there was a system or body of law received and 
acknowledged by Gonds in general the provisions of 
such law if proved might have some effect to cast 
doubt upon the truth of the recorded statements. 
They could be given effect, if proved, as a matter of 
justice equity and good conscience under S. 5. 

[P 520} 

(d) Hindu law — Applicability — Rajgonds 
(Qiuzre.) 

Whether Rajgonds are governed partly or wholly 
by Hindu law or any other system is a wider problem 
and it may be one of special difficulty. Elements of 
Hindu practice, thought or feeling may well be dis¬ 
cernible among Rajgonds. [P 53a] h 

(e) Impartible estate — Dalli zamindari of 
tahsil Sakoli, District Bhandara, held not im¬ 
partible. 

The consensus of opinion among the Rajgonds of 
Dalli zamindari in Tahsil Sakoli, District Bhandara 
is clear to the effect that the junior members were 
not maintenance-holders merely, but entitled to 
fractional interests in the ownership and in the 
absence of a territorial custom it cannot be main¬ 
tained that impartibility is a necessary incident of 
the zamindari estate. [P 53/»] 


Hindu law — 

(’40) Mulla, Page 613 Pt. (s). 

(’38) Mayne, Page 844 Para. 806 ; Page 846 
Para 707. 

C. S. Newcastle and P. V. Subba Bow — 

for Appellant. 

Sir Thomas Strongman and Sir Hari Singh 
Gour — for Respondent 1. 
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Sir George Rankin. — Defendant l ap¬ 
peals from a deoree of the High Court of 
Nagpur dated 22nd March 1988, which re¬ 
versed a decree dated 80th July 1934, of the 
Additional District Judge of Bhandara in 
the Central Provinces. The suit which was 
brought in 1981 has reference to the zemin- 
dari of Dalli, which is situate in the tahsil 
of Sakoli in the Bhandara district. By it the 
plaintiff Ramkuwarsha sought to establish 
that this zemindari is an impartible estate 
which belongs solely to himself and of which 
he is in exclusive possession. The trial Court 
dismissed the suit but the High Court on 
b appeal decreed it, holding that the zamindari 
is one that vests in the chosen head of the 
family for the time being. The head of the 
family recorded in the revenue records as 
zemindar and lambardar from time to time 
since 1866 may be here set out: 

1866 Duragsha. 

1866-1911 Dewajee. 

1911-1925 Sakharam. 

1925- Ramkuwarsha, plaintiff. 

Dewajee was an adopted son; he is des¬ 
cribed as adopted in Duragsha’s lifetime. 
Sakharam was the eldest son of Dewajee 
and the plaintiff Ramkuwarsha is the eldest 
« son of Sakharam. The occasion for the suit 
and the need for certain consequential relief 
claimed thereby arose out of the fact that 
on 16th June 1910—21 years before—nine 
persons claiming in accordance with the 
revenue records to be cosharers in the zemin¬ 
dari to the extent of eleven annas and three 
pies had exeouted a deed mortgaging their 
interests in favour of the appellant’s father. 
Among these mortgagors were defendants 2 
and 8 Tukaram and Gangsha, sons of one 
Chainsha, a first cousin of Duragsha. In 1916 
and 1917 Sakharam as zemindar had bought 
up the interests of the other seven mortgagors 
d excepting their sir lands. He had also in 1917 
acquired six pies out of the share of Tuka¬ 
ram and Gangsha at a sale in execution of 
a decree which had been obtained against 
them by a stranger to the family. In 1925 
the appellant had sued to enforce the mort¬ 
gage of 1910 and had obtained a final deoree 
for sale on 12th November 1929. On 17th 
June 1981, when the present suit was filed, 
this decree was in process of execution by 
the Deputy Commissioner under the Central 
Provinces Land Alienation Act (C. P. Act 2 
of 1916). The present plaintiff Ramkuwarsha 
had been impleaded by the appellant in the 
mortgage suit and had in that suit en¬ 
deavoured to dispute the title of the mort¬ 
gagors; but this procedure was held to be 


incompetent and he was driven to a suit of * 
his own. The contest now is between the 
appellant who as defendant 1 stands upon 
his right as mortgagee and the plaintiff who 
asserts that the sole interest in the mort¬ 
gaged subjects is in himself, the mortgagors 
having had no title notwithstanding that they 
or their predecessors have been recorded in 
the revenue papers as cosharers since 1866. 

An argument has been advanced for the 
appellant that S. 100, Central Provinces Land 
Revenue Act (C. P. Act 2 of 1917) bar3 the 
plaintiff’s claim, but their Lordships do not 
think that this section has been shown to 
apply to the facts of this case and they do / 
not further refer to it. The appellant relies 
also on the presumption of correctness which 
sub.s. (8) of S. 80 of the same Act attaches 
to the revenue records. Apart from those 
provisions, it would not appear that in point 
of law there is anything to prevent the 
plaintiff from proving if he can that the re- 
cords are erroneous even upon a fundamental 
matter. But, to be effective for this purpose, 
since many of the entries challenged have 
come upon the record by consent of the 
zamindar of the day and at the instance of 
members of the family the most cogent evi¬ 
dence would seem to be required. Their 9 
Lordships will review these entries and then 
enquire as to the sufficiency of the evidence 
which is put forward to disprove them. 

In Duragsha's time : In 1863 there began 
certain proceedings leading up to the first 
settlement, sometimes called the 30 years 
settlement, which was completed by Mr. 

A. J. Lawrence and introduced from 1866-7. 
Duragsha had been zemindar since about 
1847. On 5 th September 1863, the Settlement 
Superintendent issued a notice calling upon 
anyone who claimed proprietary right along 
with Duragsha, then in possession, to file his 
claim. Duragsha’s general agent (mukhtyar. h 
am) Yeshwantrao made a statement on 4th 
November 1863. He had no documents but 
gave the traditional version of the history, 
or the historical claims, of the zemindari and 
its previous holders. He spoke of Duragsha 
having cosharers, of his cousins Chainsha and 
Dansha living with him, as well as of other 
cosharers who maintained themselves by 
cultivating lands and were given cash, e. g., 
at the time of marriage. He referred to 
Duragsha and his predecessors as having the 
management (vahivat) and being solely en¬ 
titled to the cash income. A pedigree table 
dated 4th November 1868, was filed which 
stated as to each relative whether he was 
joint or separate and if separate what lands 
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a were held by him in lieu of his share. This 
is ex. P-3 and is found by the trial Judge to 
be more correct than the pedigree exhibited 
to the plaint which has been manipulated 
to suit the plaintiff’s original case that the 
zemindari always descended to the eldest 
son. On 7th November 1863, two other wit- 
nesses spoke of relatives of Duragsha as 
being “joint” with him, and on 13th Novem¬ 
ber the Superintendent decided that further 
enquiry was necessary. Yeshwantrao on 2ist 
December 1863, said that Duragsha, Chainsha 
and Dansha were all joint. In September 
1865, Duragsha himself gave evidence. Asked 
b about his co3harers he said “we and they 
are joint” and he mentioned seven persons 
including himself as such cosharers, viz., 
Mohan, Doma, Chainsha, Dansha, Alam, 
Bapu and himself the lambardar. The rest 
of the family, he said, were separate, and 
had been so for 60 years, cultivating separate 
land given to them free for their mainten¬ 
ance. He called three of such members to 
say so, viz., Lalsha, Karnu and Badu. On 
12th January 1866 , the Settlement Superin¬ 
tendent made an order in which he set out 
the names of the persons in each of two 
classes : (l) the class of those who were joint 
c with Duragsha in the zemindari lands with 
the amount of their share ; (2) the class of 
those who were separate and the amount and 
location of land which they held free. 

The first class—the persons who held the 
taluqa of Dalli proper and their shares in 
annas and pies—were Duragsha and rela¬ 
tions of his as follows: Mohan (cousin) 3-3, 
Chainsha and Dansha (cousins) 3-2, Bapu 
(uncle) 1.7 Duragsha himself 1-7, Alam (uncle) 
3.2 Lalu and Ratan (cousin’s sons) 8-3. Durag¬ 
sha is described as zamindar and lambardar 
but to him is attributed a share of only 1 anna 
7 pies, and it is stated that these persons 
d recorded as joint will at the time of parti¬ 
tion receive their respective shares. On 16 th 
February 1866, Duragsha as zamindar exe¬ 
cuted a wajib-ul-arz for the taluqa of Dalli 
comprising seventeen villages. This docu- 
ment set out the cosharera as above saying 
"we all live at one place and do the vahivat. 
The partition of the shares has not taken 
place. We shall divide the shares when we 

separate. _ . 

In Dewajee s time : Duragsha died in 

December 1866, and, in the consequent muta¬ 
tion proceedings, Dewajee, a son by adoption, 
was recorded by consent of all the heirs and 
cosharers as the new zemindar. As Dewajee 
was a minor, Chainsha was made manager. 
Chainsha died in 1890, and in the mutation 


proceedings Dewajee gave evidence saying <j 
that Chainsha had a share of 1 anna 7 pies 
and that it should be recorded in the names 
of his three sons: this was done. In 1893 it 
was found that a number of the persons 
recorded as cosharers had long been dead 
and Dewajee gave evidence about it on 28 th 
July before the tahsildar. .The cosharers at 
that time, and their shares in annaS and pies, 
were, he said, as follows: Sitaram 1-7, 
Mohan 3-3, Kawdu 1-7, Bodi 1-7, Ramsingh 
1-8, Anantram 3-3, and himself Dewajee 1-7. 
In this way, by order of 25th September 1893, 
the record was brought up to date upon the 
deaths of Dansha, Ratan and Alamsa, but / 
certain of those named by Dewajee were not 
found to be solely entitled to the shares of 
the deceased ancestor and other names were 
added for a proportional interest. Again 
when Chainsha’s son Sitaram died in 1899 
his brothers Tukaram and Gangsha (defen¬ 
dants 2 and 3) were recorded as possessed of 
the share of 1 anna 7 pies which had be¬ 
longed to all three. 

In 1899-1900 the second settlement was 
made. It is sometimes known as Mr. 
Napier’s settlement as this officer completed 
it and wrote the report. The wajib-ul-arz 
proceeded on the same lines, making more g 
than one reference to cosharers in the zemin¬ 
dari. One olause said that no permanent 
transfer made without the consent of all 
cosharers is valid save to the extent of the 
transferor’s interest: this is said by the 
High Court to be common form. Another 
clause stated a custom for the lambardar to 
make provision for the maintenance of the 
cosharers in the zamindari. This is said to 
have been a special clause—not common 
form. In 1907 mutation was made in respect 
of the share of Ratan’s son Bagu. 

In Sakharam’s time : In 1911 Sakharam 
became zemindar : his purchases in 1916 h 
and 1917 of the interests of cosharers have 
already been mentioned and his various 
applications for mutation in respect of them 
are in evidence. In 1919-20 the third settle¬ 
ment—the “Gordon bandobust”—took place. 
The wajib-ul-arz on this occasion contained 
a clause stating the arrangement as to dis¬ 
tribution of profits among the "cosharers. 

It mentions seven cosharers in addition to 
Sakharam the lambardar viz., his brother 
Ramlal and nephew Pur an, the three grand¬ 
sons of Dhansha (Motiram, Tulsiram and 
Tikaram) and the two sons of Chainsha 
(Tukaram and Gangsha). After Sakharam s 
purchases the names of his vendors and 
their descendants would of course no longer 
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6 appear. The cosharers are said to cultivate 
lands in lieu of the profits; the money pro- 
fit being Sakharam’s though he gives money 
to the others for necessary purposes like 
marriage expenses, the price of bullocks, etc., 
and to his near relations at other times. It 
may readily be understood that Sakharam 
should desire to buy up interests recorded as 
belonging to cosharers who had by mort. 
gaging their shares or incurring debt made 
it probable that the zemindari would in 
part go out of the family but in his time as 
zemindar (1911-1925) he never once seems to 
have challenged the cosharer’s right or its 

5 character as recorded. 

In the plaintiffs time ; When in 1925 

the plaintiff Ramkuwarsha succeeded his 
father, his statement made on 29th June 1925, 

to obtain mutation was: 

My father Sakharam Bapu was the recorded 
zemindar of mauza Dalli. I do not exactly know the 
share he held. There are some cosharers in the 
zemindari also. Sakharam Bapu died on 22nd March 
1925, leaving behind three sons, Ramkuwar Bapu, 
Chhotelal and Karan. I am the eldest. We are ail 
joint and are in joint possession of Sakharam Bapu s 
share. Pray lor mutation separate in the names of 
eaoh brother according to proportion of share of 

each. . 

Now the plaintiff’s case is that m the 
e zemindari of Dalli no member of the family 
except the zemindar had anything more 
than a right of maintenance. To displace the 
long series of statements to the contrary 
which had been officially recorded for pur- 
poses of settlement and the effect of transac¬ 
tions entered into by a considerable number 
of persons extending over many years, he 
first produces evidence to prove that through¬ 
out the time when these statements were 
being made down to the present time the 
persons recorded as cosharers and as joint 
with the zemindar have not in fact been 
treated as cosharers. He contends that this 
d evidence of the family’s actual practice 
disproves the entries — disproves among 
other statements his own very clear state¬ 
ment of 29th June 1925 just cited. The 
evidence is the oral evidence of himself and 
eight witnesses. It is directed to prove that 
no cosharer has asked for partition or for 
an account or share of profits from the 
zemindar; that the cosharers have at times 
received money from him; that they have 
j land of the zemindari in their cultivation 
by which they support themselves; and that 
they take bamboos and other jungle produce 
on favourable terms as to licence fees. The 
plaintiff produces no books of account—not 
even the books of his own time or the note 
books in which he says that his payments to 


other members of the family were recorded. e 
The oral evidence includes statements by 
some witnesses that in 1911 and 1925 when 
the zemindar died his successor was installed 
upon a gadi. Also that at Dasra time ryots 
(according to some) malguzars (according to 
others) pay him a visit and present him 

with a rupee as nazrana. 

The learned Judge who decided the case 
in the trial Court did not himself see most 
of the witnesses but upon a careful exami¬ 
nation of the evidence concluded that the 
zemindari was not impartible and that 
Duragsha and his successors did not hold it 
adversely to the cosharers who had mort- /> 
gaged their shares in 1910. He states that 
none of the plaintiff’s witnesses knew the 
facts prior to the time of Dewajee who died 
in 1911; that they have no personal know¬ 
ledge whether the cosharers take profits or 
have any interest; that P. W. 8 is the only 
professed eye-witness to Sakharam’s instal¬ 
lation ceremony in 1911 and P. W. 9 in like 
manner the only witness who claims to have 
been at the plaintiff’s ceremony in 1925. He 
points out that in the wajib-ul-arz of 1899 
the zemindar is stated to be entitled to 
rs. 3 for Dasra expenses from the inferior 
proprietors and thekadars. The High Court g - 
who proceed mainly upon other grounds say 
that it is exceedingly difficult to explain 
many acts of management after the settle¬ 
ment of 1865 upon the learned Judge’s view. 

Their Lordships reviewing the evidence as 
to the practice of the family so as to disen¬ 
tangle it from other matters, think that it 
has no force whatever to disprove the state¬ 
ments in the revenue records. It amounts to 
little more than is already to be found there 
and what little it adds to these statements 
is not reliable. The statements of Duragsha s 
and Sakharam’s time though separated by 
a long interval consist well enough with 
what is proved as to the mode of enjoyment 
of the estate since 1863. As a method of joint 
enjoyment the zamindar who pays revenue 
and all expenses after having given land to 
his cosharers to cultivate may very well 
“keep the remaining profit with himself” 
while they alone take the produce of their 
lands in lieu of profits. This is the effect of 
the wajib-ul-arz of 1919-20 and represents 
the notions of the zamindar and of those 
near relations who were regarded by him as 
his cosharers and as joint with him in con¬ 
trast with others who had separated years 
before. What facts and figures have been 
proved to show that this account of the 
matter is unacceptable? In the evidenoe 
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profits of the cultivated lands on the one 
hand or the forest income on the other hand, 
or the amount of cash received or expended 
by the zamindar and the other members. 
The plaintiff’s statement that “the yearly 
profit of the zemindari is about seven to 
eight thousand rupees” is neither clear in 
meaning nor verified in detail. The alleged 
ceremonies of installation are not proved but 
the statements made by one zemindar after 
another for mutation of his name at the time 
of his succession deprive of real significance 
any ceremony of installation that may have 
b taken place. It could not be a challenge to 
the rights of the cosharers in the circum¬ 
stances of this case, and if it were, the muta¬ 
tion proceedings would show that the result 
of the challenge had been disastrous. 

A further argument against the truth of 
the recorded entries has been given great 
weight in the judgment of the High Court. 
Duragsha’s father Buchhu succeeded his 
elder brother Kala: their father Chatru was 
one of five brothers. He was zemindar, it 
would seem, about the beginning of the 
nineteenth century — that is during the 
Mahratta rule of the Bhonslas which did not 
c come to an end till 1854 though there had 
been at an earlier stage a period of supervi¬ 
sion by the British Resident. It is said that 
the extent of the zemindari is about 52 square 
miles and that a partition was made between 
Chatru and his brothers whereby the separate 
lands given to them if added up amounted 
only to 67i acres. It is admitted that the 
value of the zemindari as assessed to revenue 
was small and nothing whatever is known of 
the occasion for or the circumstances of the 
partition, the part if any played in connec¬ 
tion therewith by the ruling power, or the 
chance of a powerful zemindar enforcing an 
i unjust bargain. But it is said that this parti¬ 
tion cannot be made to conform to "the Hindu 
idea of partition between coparceners.” The 
fact of this partition is relied on as a reason 
for rejecting the many recorded statements 
of zemindars since 1868 and affirming im- 
partibility. It is not often that a partition is 
adduced as evidence of impartibility but the 
disparity in the division, it is said, looks 
more as if the lands given to the cosharers 
were in lieu of mere rights to maintenance 
than in lieu of rights as undivided owners. 
With great respect to the learned Judges 
their Lordships cannot agree that this is 
more than speculation—reasonable enough, 
it may be, though precarious; but wholly 
insufficient to dislodge tha evidence of the 


family since 1863. Nor do their Lordships see 
any greater strength in the comment made 
upon the wajib-ul-arz of Mr. Napier’s settle¬ 
ment, 1899-1900, that it records a custom for 
the lambardar to make due provision for the 
maintenance of the cosharers of the zemin¬ 
dari. “Is this,” it is asked, “consistent with 
the idea of cosharers in the Hindu sense? 
Does it call for a custom?” But dealing with 
this family the wajib-ul-arz might well state 
the practice expressly as part of the customs 
of the estate. It would in the ordinary course 
take special care to state the rights of junior 
members. Considering the terms of the / 
revenue records which precede and follow 
this document of 1900 it cannot possibly be 
regarded as meaning that the so-called co¬ 
sharers are only maintenance holders: rather 
it is a statement of the method of enjoyment 
in use among persons jointly entitled. 

So far their Lordships have been careful 
to make no assumptions as to the personal 
law of this Rajgond family. If the zemin¬ 
dari was originally granted or was re-granted 
in 1751 or 1772 the terms of the grant if 
proved might doubtless prevail even over 
admissions. But no evidence of the terms of 
the grant has been put forward. Again, if 3 
there were a system or body of law received 
and acknowledged by Gonds in general the 
provisions of such law if proved might have 
some effect to cast doubt upon the truth of 
the recorded statements. They could be given 
effect, if proved, as a matter of justice, equity 
and good conscience under S. 5, C. P. Laws 
Act (20 of 1875). But it is not pretended that 
any such provisions have been proved nor do 
the learned Judges of the High Court pro¬ 
fess to know of them. Again, it may be that 
the right of other members as joint owners 
with the zemindar, if it exists, is due to a 
reception or adoption by this Rajgond family * 
of Hindu law, or of certain rules of that law, 
or perhaps only of certain Hindu usages or 
notions. It is not for the appellant to prove 
that Hindu law governs them or to explain 
why and how they have since 1863 been 
claiming to hold jointly and getting their 
claim acknowledged by zemindar after 
zemindar. The appellant may show if he 
can that Hindu law applies if this considera¬ 
tion is required in order to save the recorded 
statements from discredit. But it is first for 
the plaintiff to disprove these statements 
and in this he has altogether failed. The 
history of this estate and the conduct and 
statements of the members of the family— 
of which evidence exists in plenty and of an 
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a authoritative character — form direct and 
sufficient means of ascertaining the right of 
the members. Whether they are governed 
partly or wholly by Hindu law or any other 
system is a wider problem and it may be one 
of special difficulty. Elements of Hindu 
practice, thought or feeling may well be dis¬ 
cernible among Rajgonds—nothing could be 
'less surprising; but the strength of the appel¬ 
lant’s position does not lie in reasoning a 
priori upon assumptions of Hindu law. The 
observations of the High Court upon this 
subject are doubtless well-informed and are 
entitled to respect but they do not in their 
Lordships’ judgment give direct assistance 
in the deoision of the present case. 

There remains however a line of reasoning 
from the history of this zemindari which 
was dealt with somewhat summarily in the 
evidence and in the judgments, doubtless 
because it was considered so elaborately in 
the Amagaon case: 56 I. A. 45. 1 It is based 
upon historical materials to be collected 
from offioial reports such as those made by 
settlement officers like Mr. Lawrence in 1867 
and Mr. Napier in 1899, by Sir Riohard 
Jenkins in 1827 when reporting to the Govern¬ 
ment of India upon the territories of the 
c Raja of Nagpur; and Sir Richard Temple’s 
report in 1863 on the zemindaries and other 
petty chieftancies of the Central Provinces. 
The zemindari of Dalli, though it may be 
muoh older than Amgaon, is like that of 
Amgaon one of the Wainganga zemindaries. 
These reports narrate in general language 
that the Wainganga zemindaries were granted 
by the Mahrattas as rewards for service or 
on the condition of furnishing armed forces 
for police purposes. They also show that 
only one person at a time was the zemindar. 
On this basis it is contended that from the 
nature of the zemindaries they cannot be 
d partible estates, and that in each case a 
family custom as well as a territorial custom 
of impartibility must be held established. 
The judgment of the learned trial Judge 
upon this part of the case appears to their 
Lordships to be clear and well-founded. The 
difficulty about this argument for the plain¬ 
tiff is that it proves too much since it must 
now be admitted that of some 30 zemindaries 
in this district a number have been parti¬ 
tioned. A very full inquiry into the history 
of several of the Wainganga zemindaries was 
made in the Amgaon case and the Board 
agreed with the District Judge’s findings 

1. (’28) 15 A. I. B. 1928 P. 0. 10 : 107 I. 0. 7 : 66 
Cal. 403 : 24 N. L. R. 25 > 55 I.A. 45 (P.C.), Mar- 
tand Bao v. Malhar Bao. 

1943 K/7b & 8a 


that the grant of a zemindari by the Bhonsla fl 
Raj did not always carry with it the condi¬ 
tion of impartibility, and that there was no 
territorial custom by which zemindaries in 
this district were impartible. They also 
negatived the notion that a zamindari was a 
Raj or otherwise was impartible by its 
inherent nature. In the judgment of the 
District Judge in that case it is very forcibly 
pointed out with illustrations that on the 
death of a zemindar in the time of Mahratta 
rule the succession was apt to depend on the 
will of the ruler and not on the personal law 
of the grantee. In that case also, many 
examples were given to show that the sue- f 
cession did not always go to the eldest son— 
a proposition which has been shown to be 
true in the present case notwithstanding the 
plaintiff’s attempt to distort the pedigree 
table. The High Court — with some encou¬ 
ragement it is true from the trial Judge— 
has concluded contrary to the plaintiff’s case 
that the succession to the Dalli zemindari is 
not by primogeniture as the plaintiff alleged 
but by a custom which vests the estate “in 
the chosen head of the family for the time 
being”—meaning thereby the member of 
the family who is chosen by the others. 
There is in their Lordships’ view no proof g 
of this and it seems more probable as a 
speculation that any choice before 1854 was 
by the Mahratta Ruler : 

Another point clearly discernible is this—that 
notwithstanding their official authority and their 
administrative influence, they were still dependent 
and subject to the Government of the day. In most 
instances this dependence was inherent in the tenure 
from the first, and in all it was real under the 
Mahratta Government. (Sir R. Temple's Report 1863, 
para. 18.) 

It may be noticed, too, that the plaint version of 
the terms of the original grant while stating—un¬ 
truly as it would now appear from the pedigree— 
that succession was limited to the senior member of 
the senior branch, states also that ‘succession was . 
dependent on the pleasure of the paramount power.’ n 

It may be that eighty years ago, soon 
after Mahratta rule had come to an end, 
more was known by members of this family 
than is known now as to the principles which 
had governed succession and the ideas of 
Rajgonds or of Gonds in general upon the 
subject. On the other hand, it would not be 
altogether unintelligible if in 1863 some diffi¬ 
culty was experienced in stating any rule of 
succession as a certain and invariable usage 
of the family. But the consensus of opinion 
among them is clear to the effect that the 
junior members were not maintenance 
holders merely, but entitled to fractional 
interests in the ownership. No new light 
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a has been thrown upon the matter by the 
evidence adduced in this case by the plain- 
tiff. He has proved no territorial custom and 
cannot maintain that impartiality is a neces¬ 
sary incident of the zemindari estate. The 
only question to be seriously entertained is 
whether he has proved a family usage pro¬ 
viding a special and certain rule according 
to which the estate devolved upon himself 
exclusively. Their Lordships think that his 
belated attempt to displace the weighty evi¬ 
dence of the revenue records has failed and 
that his suit was rightly dismissed by the 
trial Court’s decree of 30th July 1934. They 
b will humbly advise His Majesty that this 
appeal should be allowed, the decree of the 
High Court dated 22nd March 1938 set aside 
and the decree of the trial Court restored. 
The plaintiff (respondent l) will pay the 
appellant’s costs throughout. 

B.j. Appeal allowed. 

Solicitors for Appellant — T. L. Wilson d Co. 

Solicitors for Respondent — Hy.S.L.Polak d Co. 


* A. 1. R. (30) 1943 Privy Council 84 

(From High Court in Prize t England) 

5th August 1942 

Lord Chancellor (Viscount Simon), 
Lords Thankerton, Wright and 
Porter, and Lord Justice MacKinnon 

In the matter of S. S. “Prins Knud ” 
and her cargo. 

France Fenwick Tyne and Wear Com¬ 
pany , Ltd. — Appellant 

v. 

H. M. Procurator General — Respondent. 
Privy Council Appeal No. 36 of 1941. 


(a) Prize Court — Crown captor — Duty of 
proceeding to adjudication attaches when ship 

* S The captor is strictly enjoined both by his instruc¬ 
tions and by the Prize Act to proceed immediately to 
adjudication. If the captors do not promptly bring 
d in the property seized for adjudication, the Court 
will at the instance of any party aggrieved compel 
them to do so. This duty of the Crown as captor 
■ attaches as soon as the vessel is seized as prize. 

[P 55gM 

9 (b) Prize Court—Jurisdiction — Awards for 
civil salvage for services rendered before sei¬ 


zure of prize can be made. 

The law administered in a Prize Court is not 
the law of the country in which it is situated but 
the law of nations, and furthermore the scope and 
object of Prize jurisdiction are different from those 
of civil jurisdiction. Prize is not a civil or marine 
cause. In approaching questions of Prize law, the 
principles of the common law or of the maritime 
law, which latter was founded upon the Civil law, are 
not to be regarded as governing in the Prize Court. 
In particular, liens, even maritime liens, which bulk 
so largely, for obvious reasons, in the maritime law, 
are no longer sacrosanct. Asa rule, liens even though 


arising under the law merchant or sea law, will not 
as such be regarded in Prize unless they are treated 
as entitled to consideration not specifically as liens 
but because they indicate special claims to the sense 
of equity and fairness on which the Court acts. The 
Prize Court has thus jurisdiction to make awards 
for civil salvage for meritorious services rendered by 
salvors before the seizure of the Prize with the 
result that the vessel has been saved and the seizure 
effected : Case law discussed. [P 56c; P 57a,6,e,/] 

(Nature of maritime lien explained.) 

O. H. Pilchar and Waldo Porges — 

for Appellant. 

Sir Donald Somerville, Attorney General and 
J. V. Nesbitt — for Respondent. 

Lord Wright. — The question which 
their Lordships have to decide is whether 
the appellants have a claim enforceable in 
prize in respect of the salvage services which 
they rendered to the “Prins Knud” before 
her arrest in Prize. In the circumstances to 
be explained the question has been argued 
without technicalities, both parties desiring 
a decision of the fundamental question. The 
“Prins Knud,” a Danish vessel, registered at 
the Port of Copenhagen, ran aground in 
February 1940, in the neighbourhood of Holy 
Island. Denmark was then neutral. The 
appellants, who are a British company car¬ 
rying on their business at Newcastle-on-Tyne, 
are the owners of three tugs which rendered 
very meritorious salvage services, which 
ended successfully, with the result that on 
27th March 1940, the vessel, which had been 
saved from the shoals, rocks and winter 
storms of that dangerous coast, was moored 
in safety in the Tyne, where she was placed 
in dry dock in the hands of ship repairers. 
The appellants as salvors never had exclusive 
possession; the vessel was never abandoned 
and never was a derelict; she had on board 
at all material times her Master, Chief 
Engineer and donkeyman. 

The appellants entered into negotiations 
with the Danish owners for the settlement 
of their claim but before these could be con¬ 
cluded Denmark, on 9th and 10 th April 1940, 
was invaded and completly occupied by our 
enemy Germany. On llth April 1940 (the 
vessel being then in the hands of the ship 
repairers), the appellants issued a writ in 
rem in the Admiralty Division of the High 
Court of Justice in its Instance jurisdiction 
against the vessel and her Danish owners, 
claiming remuneration for the salvage ser¬ 
vices which they had rendered. On the same 
day the writ was served on board and the 
vessel was arrested. Later in the day, while 
the vessel was in the custody of the Admi¬ 
ralty Marshal, His Majesty's Collector of 
customs and excise, acting on behalf of the 
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a Crown, took possession of the vessel as 
enemy property. On 12 th April 1940, a writ 
in prize was issued by the Procurator General 
addressed to the owners and parties inter- 
ested in the ship “Prins Knud” and the 
goods laden therein for the condemnation of 
the said ship and goods as prize. The Crown 
decided to requisition the ship and on 19th 
April 1940, the Procurator General, acting 
under o. 29, R. 5, Prize Court Rules, 1939, 
which applies to a requisition by the Crown 
under the order, gave an undertaking in 
writing to pay into Court on behalf of the 
Crown such amount as might be fixed by 
$ the Court in respect of the value of the 
vessel, at such time or times as the Court 
should declare by order that the same or any 
part thereof was required for the purpose of 
payment out of Court. On 20th April 1940, 
the Registrar of the Admiralty Court ordered 
the “Prins Knud" to be forthwith released 
and delivered to the Crown without appraise¬ 
ment. The vessel was thereupon released and 
requisitioned by the Government. Under 
r. 7 of O. 29 proceedings in respect of a ship 
requisitioned are to continue notwithstand¬ 
ing the requisition. On 26th April 1940, the 
appellants entered an appearance in the 
c Prize proceedings and also entered a caveat 
against release. This caveat is still in force. 
They also registered their claim in accord¬ 
ance with a notice issued by the Ministry of 
Shipping. On 8th July 1940, judgment was 
given in the Admiralty Court for £6600 and 
costs in the action for salvage initiated as 
before stated by the appellants, but it was 
directed that execution of the judgment 
should stand over until after the proceed¬ 
ings in Prize. In those proceedings, on 29th 
August 1940, the Danish owners of the “Prins 
Knud" entered an appearance. 

On 4th November 1940, the appellants filed 
d their claim in the Prize proceedings to be 
remunerated for their salvage services, and 
asked for an order that the Crown should 
pay into Court, in accordance with the 
undertaking given as stated above, a sum 
sufficient to satisfy their claim. On 19th 
November 1940, the appellants applied by 
summons that the Crown by its proper 
officer should proceed to adjudication or for 
such other order as would enable their claim 
to be adjudicated upon. On llth February 
1941, the President, having adjourned the 
summons into Court, refused to make any 
order. He gave a judgment, stating his 
reasons for so doing. He was influenced, he 
said, against making an order to compel the 
Grown to bring the case to adjudication by a 


declaration made in Court by the Attorney e 
General that considerations of high policy had 
induced the Government to decide that as at 
present advised they did not intend to seek a 
decree of condemnation of the ship or other 
Danish ships similarly situated. It was not 
suggested that the requisition of the vessel 
was not properly made in accordance with 
the principles laid down by the Privy Council 
in (1916) 2 A.C. 77. 1 He was of opinion that 
payment to the appellants would not be 
made in any event before the end of the war 
and that no advantage to them would be 
gained by having their rights determined, 
though he was prepared presently to decide / 
their rights if they bo desired. They however 
insisted on their application and appealed to 
His Majesty in Council. 

When the appeal came on for hearing 
before their Lordships, an arrangement was 
arrived at between the Crown and the ap¬ 
pellants which has rendered it unnecessary 
for their Lordships to express in this judg¬ 
ment any opinion on the course adopted by 
the President. He was exercising, as he in¬ 
dicated, a special discretion in the peculiar 
circumstances of the case. It is clear that he 
was not meaning to throw afly doubt on the 
long established rule that the captor is^ 9 
strictly enjoined both by his instructions 
and by the Prize Act to proceed immediately 
to adjudication." So the rule was stated by 
Sir William Scott and Sir Johu Nicholl in 
1794 , as quoted at page 7 in Pratt’s edition, 
published in 1854, of Storey J.’s authorita¬ 
tive summary of the principles of prize law 
which formed Note 2 to Wheaton’s Admiralty 
Reports. In the last war the same rule was 
again restated by this Board in (1916) 2 A.C. 
77 1 at p. 108 : 

If the captors do not promptly bring in the pro¬ 
perty seized for adjudication, the Court will at the 
instance of any party aggrieved compel them to do 60 . 

This duty of the Crown as captor attaches 
as soon as the vessel is seized as prize. Their 
Lordships have thought it desirable to enun¬ 
ciate this old principle clearly, though they 
are satisfied that the president was not cast¬ 
ing any doubt upon it. Nor do they appre¬ 
hend that he was shaping his decision in any 
way upon the particular policy of the Gov¬ 
ernment, instead of upon the principles of 
international law to which the Court is bound 
to give effect. The very practical arrange¬ 
ment arrived at in the course of the present 
hearing by the parties with the approval of 

17(1916) 2 A. C. 77 : 86 L. J. P. 89 : 2 P. Cas. 1 : 

114 L.T. 626 : 13 Asp. Mo. 330 : 60 S.J. 416 : 32 

T.L.R. 436, The Zamora. 
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a their Lordships renders any discussion of the 
President’s actual order unnecessary. 

The Attorney.General suggested that their 
Lordships should hear and decide the ques¬ 
tion of law whether the appellants had a 
good claim in prize and undertook that if it 
were decided that they had a good claim, he 
would not oppose an order for payment into 
Court of the amount of the claim, which was 
not disputed, to be followed by an order for 
its payment out to the appellants. Mr. Pil¬ 
cher, on behalf of the appellants, agreed to 
that course being taken. The parties also 
agreed, subject to their Lordships’ approval 
5 and consent, that their Lordships should 
themselves hear the case without sending it 
back to the President. This had the effect of 
depriving their Lordships of the benefit of 
the President’s opinion on the question of 
law, but in the war conditions prevailing, it 
was decided to forgo the advantage of the 
President’s ruling. In that way the expense 
and delay of a double hearing of what was 
inevitably a lengthy discussion of a difficult 
question of law were avoided. The owners of 
the vessel were duly notified of the coarse 
proposed, and by their solicitors in this 
country have disclaimed any intention to 
c intervene. 

The substantial question thus comes for 
decision, whether civil salvage is recoverable 
in prize for meritorious services rendered by 
salvors before the seizure of the Prize with 
the result that the vessel has been saved and 
the seizure effected. The appellants do not 
here claim a possessory lien, but they say 
that they have a maritime lien in virtue of 
which they arrested the ship and placed it 
in the custody of the Admiralty Court, in its 
Instance jurisdiction, before it was seized in 
Prize. They claim that the Prize Court (a 
term which is adopted in this judgment to 
d describe the Admiralty Court while exercis¬ 
ing its jurisdiction in prize as distinguished 
from the Admiralty Court while exercising 
its Instance jurisdiction) has jurisdiction to 
make awards or grant compensation to claim¬ 
ants in certain circumstances, that this juris¬ 
diction extends to the salvage services here 
in question, and that if the exercise of the 
jurisdiction is discretionary, that discretion 
ought in the present case to be exercised in 
favour of the claimants. They do not rest 
their claim on the Crown’s bounty, but on 
their legal status as persons entitled to claim 
before the Prize Court. Their claim as has 
been pointed out is not complicated by 
technical objections which might otherwise 
have had to be considered, but which the 
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Crown has waived by the agreement already a 
described. 

The Crown in effect has relied on the 
principle baldly stated on one occasion in 
the Supreme Court of the United States by 
Nelson C. J. delivering the opinion of the 
Court in 6 wall. 493 , 2 to be too well settled 
to require examination—the principle, that 
is, that capture as prize of war jure belli 
overrides all previous liens. The Crown con¬ 
tended that the only exceptions or apparent 
exceptions to this rule are those cases in 
which the claimant has a possessory lien 
and is deprived of that possessory lien by 
the seizure, as for instance in the case of / 
freight on enemy goods captured on a neutral 
vessel under international law as it operated 
before the declaration of Paris, or on neutral 
goods released from an enemy ship which 
had been condemned as prize, or in the case 
of claims by a ship for general average con¬ 
tribution from cargo which had benefited by 
the sacrifice and in respect of which the ship 
had a possessory lien for the cargo’s contri¬ 
bution. Thus, it was said, the appellants 
must fail here on any view because they had 
no possessory lien and could not set up in 
the Prize Court a maritime hen, even a hen 
of so high a rank in the hierarchy of liens as 0 
that which appertains to salvage. 

Such a conclusion seems to involve a re¬ 
versal of the principles recognised and ap¬ 
plied, whether in the maritime law or in the 
Common law. But it is said to be justified, 
when due attention is given to the peculiar 
jurisdiction exercised by a Prize Court, in 
which the supreme question is “prize or not 
prize.” A Prize Court is not concerned with 
the rights of individuals inter se like a Court 
of Common law or maritime law. In Lord 
Stowell’s words, referring to the captor in 
5 O. Rob. 218 3 at p. 223: “His rights of capture 
act upon the property without regard to h 
secret liens, possessed by third parties.” By 
“ secret ” Lord Stowell is not meaning con¬ 
cealed or disguised liens but merely (as he 
puts it a few lines earlier) that they are not 
interests, “directly and visibly residing in 
the substance of the thing itself,” where the 
"onus is immediately and visibly incumbent 
on it,” for instance, as he puts it, where the 
owner of the ship has the cargo in his pos¬ 
session, subject to his demand for freight by 
the general law independent of all contract. 
“But,” he continues, 

it is a proposition of a much wider extent which 
affirms that a mere right of action is entitled to the 


2. 6 Wall. 498, The Battle. 

3. 5 G. Bob. 218, The Tobago. 



1913 In re S. S. "Prins Knud” (Lord Wright) Privy Council 57 


same favourable consideration in its transfer from 
° the neutral to a captor. 

As Lord Mansfield said in his famous 
judgment in Lindo v. Rodney, reported in 

a note to 2 Douglas 594 4 at page 618 : 

By the law of nations and treaties, every nation is 
answerable to the other for all injuries done by sea 
or land, or in fresh waters or in port. Mutual con¬ 
venience, eternal principles of justice, the wisest 
regulations of policy and the consent of nations have 
established a system of procedure, a Code of law and 
a Court for the trial of prize. Every country sues in 
the Courts of the others, which are all governed by 
one and the same law, equally known to each. 

The law administered in a Prize Court is 
thus not the law of the country in which 
k it is situated but the law of nations, and 
furthermore the scope and object of Prize 
jurisdiction are different from those of civil 
jurisdiction. Prize is not a civil or marine 
cause. In Lord Mansfield’s words at p. 614 : 

The whole system of litigation and jurisprudence 
in the Prize Court is peouliar to itself; it is no more 
like the Court of Admiralty than it is to any Court 
in Westminster Hall. 

On the same page he also observed that 
"the Court of Admiralty is called the in¬ 
stance Court; the other the Prize Court.” 
He pointed out that the manner of proceed¬ 
ing is entirely different according as the 
claim is made in one Court or the other. Lord 
e Mansfield’s historical survey is limited in 
the main to the records of the 17th century, 
but more recent research has gone further 
back. Reference may in particular be made 
to a learned article by Mr. R. G. Marsden 
in the English Historical Review, XXIV, 675, 
on Early Prize Jurisdiction and Prize Law 
in England and another article on the same 
subject in 15 L. Q. R. 853. That author ob¬ 
serves that the Admirals’ Court had no exist- 
ence before the middle of the 14th century 
and that continuous records did not begin 
until nearly two centuries later, and that 
there was no distinction between Instance 
d and Prize jurisdiction until the middle of the 
17th century. The need for a Prize tribunal 
became urgent, he says, about the middle of 
the 15th century. Special tribunals had been 
established by treaties early in that century, 
to deal with piracy,and prize. It was directed 
that their procedure should be speedy and 
informal and judgment was to be given on 
the merits of each case. Thus was presaged 
the peouliar system of the practice of the 
Prize Court, which proceeds on the ship’s 
papers and the preparatory examinations, 
and if further proof or plea and proof should 
be necessary, acts upon affidavit evidence, 
and only resorts to oral evidence if the Judge 
so orders. This is still the essential feature 
4 . 2 Douglas 594, Le Caux v. Eden. 


of the modern procedure in the Prize Court 0 
even in the more complicated issues of fact, 
which come for decision under the rules of 
contraband and the dootrine of continuous 
voyage. Affidavit evidence is still the normal 
method of proof as appears from the Prize 
Court Rules of 1939, in particular 0 . 15. 

All this shows that in approaching ques¬ 
tions of Prize law, the principles of the Com¬ 
mon law or of the maritime law, which latter 
was founded upon the civil law, are not to 
be regarded as governing in the Prize Court. 
In particular, liens, even maritime lines, 
whioh bulk so largely, for obvious reasons, 
in the maritime law, are no longer sacro- / 
sanct. As a rule, liens even though arising 
under the law merchant or sea law, will not 
as such be regarded in prize unless they are 
treated as entitled to consideration not spe. 
cifically as liens but because they indicate 
special claims to the sense of equity and fair¬ 
ness on which the Court acts. In the same 
way, liens or rights arising under municipal 
law or under contracts will not be enforced 
by the Prize Court. This is what Lord Sto- 
well indicated in 6 0. Rob. S41 6 at p. 349, when 
he said: 

It is to be recolleoted that this is a Court of the 
law of nations, sitting here under the authority of _ 
the King of Great Britain. It belongs to other nations v 
as well as to our own; and what foreigners have a 
right to demand from it is the administration of the 
Law of Nations simply, exclusively of the introduc¬ 
tion of principles borrowed from our own municipal 
jurisprudence. 

A short citation of some of the decisions 
which illustrate these principles will explain 
their character. The citations may begin 
with the reports of Sir Christopher Robin¬ 
son, afterwards a Judge of the High Court of 
Admiralty. A writer in the Law Magazine 
for August and November 1888 after observ¬ 
ing that Dr. Robinson had drawn back the 
veil of the temple “from the oral traditions 
or secret writings of the Talmudists,” went * 
on to say that 

the six volumes of reports which he published have 
high intrinsic merits of their own, and contain the 
ipsissima verba of Sir William Scott. It is reported 
that he was most fastidious in the correction of his 
judgments, extending his revising care to the substi¬ 
tution of colons for semicolons, and to the nice pois¬ 
ing of particles. 

There is then no justification for the sug¬ 
gestion made in argument that it is doubtful 
whether these reports represented what Lord 
Stowell had said or whether they merely 
represented what Christopher Robinson 
thought he had said. The famous case in 
6 o. Rob. 218 s dealt with the claim of a Bri- 
tish merchant upon a bottomry bond given 
S. 6 0. Rob. 841, The Recovery. 
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a 


b 


fairly in time of peace to relieve a French 
vessel—which Lord Stowell said was a con- 
tract regarded with great attention and ten¬ 
derness “ by this Court,” meaning, their 
Lordships think, the High Court of Admi¬ 
ralty. "But can the Court,” he asked, 
recognise bonds of this kind as titles of property so 
as to give persons a right to stand in judgment and 
demand restitution of such interests in a Court of 

Prize?.The person advancing money on 

bonds of this nature acquires by that act no property 
in the vessel; he acquires the jus in rem but not the 
jus in re until it has been converted and appropria¬ 
ted by the final process of a Court of justice. ... If 
there is no change of property, there can be no 

change of national character.A captor who 

takes the cargo of an enemy on board the ship of a 
friend, takes it liable to the freight due to the owner 
of the ship; because the owner of the ship has the 
cargo in his possession, subject to that demand by 
the general law independent of all contract. . ... . 
These are all characters of the jus in re — of an in¬ 
terest directly and visibly residing in the substance 


of the thing itself. 

The nature of a bottomry bond given 
under pressure of necessity in a foreign port 
was later described by Lord Stowell, sitting 
in the Admiralty Court in l Dods 201,° as a 
species of hypothecation which gives a mari¬ 
time lien, but was held in 5 c. Rob. 218 3 not 
to give any right in Prize. The doctrine in 
5 C. Rob. 218 3 has been followed and applied 
c in a long series of decisions in Prize. It 
was applied by the Supreme Court of the 
United States in 8 Cranch. 418 7 to a claim 
for a lien for advances. The difficulty was 
there emphasized that the doctrine of lien 
depends chiefly upon the rules of jurispru¬ 
dence established in different countries, 
and the Court quoted with approval the 
language of Lord Stowell in 5 c. Rob. 218 3 
that the right of the captor acted upon the 
property, without regard to secret liens pos¬ 
sessed by third parties, "secret,” that is, in 
the sense that they depended on the mere pri¬ 


vate contracts of individuals. In 11 moo.P.C. 
d n 9 , 8 the Privy Council applied the same 
principles, and it was laid down in general 
terms that liens, whether in favour of a 
neutral on an enemy’s ship or in favour of 
an enemy on a neutral ship, should equally 
be disregarded. The enemy interest in the 
neutral property cannot be condemned nor 
can the neutral interest in the enemy pro¬ 


perty claim to be exempt from condemnation. 
In more recent times the most far-reaching 
illustration of these principles is afforded by 
the refusal of Prize Courts to recognize the 
special property or interest of British or 
neutral pledgees of bills of lading in respect 

6. 1 Dods 201, The Rhadamanthe. 

7. 8 Cranoh. 418. The Frances (Irvines) Claim. 

8. (1858) 11 Moo. P. C. 119, The Ariel. 


of shipments of goods the general property e 
in which was in the enemy. So it was held 
by the Supreme Court of the United States in 
177 U. S. 655,° and in the British Prize Court 
by Sir Samuel Evans in (1914)L.R. 1914 P.218, 10 
and by the Privy Council in (1916) 1 A. C. 
145. 11 It was there said that in 

determinihg the national character of the thing 
seized the Courts in this Country have taken owner¬ 
ship as the criterion, meaning by ownership the pro¬ 
perty or dominion as opposed to any special rights 
created by contracts or dealings between individuals, 
without considering whether these special rights are 
or are not, according to the municipal law, applicable 
to the case, proprietary rights or otherwise. 

The Board also rejected the argument that 
as the pledgees held the bills of lading they / 
had an interest arising out of that posses¬ 
sion which a Prize Court should recognise 
just as it recognises the carrier’s possessory 
lien for freight. It was observed that the 
possession of the bills of lading or other 
documents of title was merely constructive 
or symbolical. The observation may here be 
interposed that on a similar line of reason¬ 
ing, the appellants cannot be taken to have 
obtained possession, either constructive or 
actual, of the "Prins Knud” by securing the 
arrest of the vessel by the Admiralty Mar¬ 
shal. The vessel was thereupon in the cus¬ 
tody of the Admiralty Court, not in the 9 
possession of the party merely because he 
procured the arrest. The principles laid down 
in the authorities just cited seem to negative 
the idea that a maritime lien can in itself 
give a claim against the captor of a ship in 
the Prize Court. Maritime liens hold an 
honoured place in the maritime law, as en¬ 
forced in the Admiralty Court. That form of 
remedy is particularly important in a Court 
like the Admiralty Court, which is largely 
concerned with foreign litigants. The mari¬ 
time lien enables the res to be made avail¬ 
able to enforce the liability, though it also ^ 
impleads the owners personally. In modern 
times, questions relating to maritime liens 
have been fully discussed, particularly in 
(1880) 5 P. D. 197, 12 (1892) P. S04 13 and (1938) 

A. C. 485. 14 The true nature of a maritime 

9. 177 U. S. 655, The Carlos F. Roses. 

10 . (1914) L.R. 1914 P. 218 : 84 L.J.P. 8:1 P.Caa. 

38:112 L. T. 251 : 12 Asp. M. C. 601 : 59 S.J. 8: 

31 T. L. R. 8. The Marie Glaeser. 

11. (1916) 1 A.O. 145 : 85 L. J. P. C. 49 ; 1 P.Cas. 

554 ; 114 L. T. 10 : 13 Asp. M. C. 215 ; 60 S. J. 

292 : 32 T. L. R. 103, The Odessa. 

12 . (1880) 5 P.D. 197 : 42 L.T.273 : 28 W.R. 642: 

4 Asp. M. O. 234, The Parlement Beige. 

13 . (1892) L. R. 1892 P. 304:61 L J. Adm. 73 : 67 

L T.563 : 7 Asp. M. C. 251, The Dictator. 

14 . (1938) 1938 A.C. 485 : 107 L.J.P. 1 : 159 L.T. 

394 : 82 S. J. 253 : 54 T.L.R. 512 : 60 Ll.L.Rep. 

147, Vascongada v. S. S. Cristina. 
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a lien, which differs from a common law or 
possessory lien in that it does not depend on 
possession but attaches to the property into 
whatsoever hands it goes. (1851) 7 moo.p.C. 
267, 16 was also well defined by that great 
lawyer Lord Gorell (then Gorell Barness J.) 

in (1897) L.R. 1897 P. 226 16 at p. 242, as being 
a privileged olaim upon a vessel in respect of a service 
done to it, or injury caused by it, to be carried into 
effect by legal process. It is a right acquired by one 
over a thing belonging to another — a jus in re 
aliena. It is, so to speak, a subtraction from the 
absolute property of the owner of the thing. 

Lord Gorell is here using the term "jus 
in re ” in a different sense from that in 
b which Lord Stowell used it in the passage 
cited above. The latter applied the term jus 
in rem to a right requiring to be carried into 
effect by legal process, whereas a jus in re 
was to him, primarily at least, a right de¬ 
pending on possession of the thing. In the 
Prize Court what is material is the absolute 
or general property which gives the thing 
its national character: a right subtracted 
from that property of the type which is 
often described as a special property, or 
more precisely a special interest, not visible 
or tangible, does not affect the captor s 
rights. Lord Stowell’s opinion is categorical 
c on this point and has been often repeated. 
Later Judges have taken the same view. 
Thus the Supreme Court of the United States 
in 6 Wall. 872, 17 stated the rule in reference 
to a mortgage. The material passage of that 
judgment is quoted by Sir Samual Evans P. 

in (1914) L. R. 1914 P. 218 10 at page 234: 

In proceedings in prize and under principles of in¬ 
ternational law, mortgages on vessels captured jure 
belli are to be treated only as liens, subject to being 
overriden by the capture, not as jura in re, capable 
of an enforcement superior to the claims of the 
captors. 

Miller J. in 5 Wall 872, 17 in delivering the 
judgment of the Court, pointed out that any 
, other rule would tend materially to destroy 
d the right of prize capture in time of war. In 
substance, the reason is that the captor could 
never know that the thing he was seizing 
was enemy property because if such liens or 
special interests were recognized the effect 
would be that enemy property in part or 
even in whole might be granted immunity 
in favour of mortgagees or lien holders, and 
the enemy or the neutral exposing his goods 
to the risk of capture under international 
law would pro tanto be saved from the risk 
of loss. It does not, however, necessarily 

15. (1861) 7 Moo. P. 0. 267, The Bold Buocleugn ; 
Harmer v. Bell. 

16 . (1897) L.R. 1897 P. 226:66 L. J. P. 110:8 Asp. 
M. 0. 304 : 77 L. T. 98, The Ripon City No. 1. 

17 . 6 Wall 872, The Hampton. 


follow that maritime liens, such as liens for ( 
salvage, would be governed by the same 
principles as are applied in the case of mort¬ 
gages, bottomry bonds and the like. The 
latter depend on the private contracts of 
individuals and their effect under the appro¬ 
priate municipal laws, whereas the lien for 
salvage depends on the general maritime 
law. This distinction was emphasised in 6 
C. Rob. 218, 3 (1916) 1 A.C.145 11 and elsewhere. 
Here again, however, a difference may be 
noted. The maritime lien for damage (estab¬ 
lished by the Privy Council in (1851) 7 Moo. 

P. C. 267 15 ) would not, it seems, qualify for 
recognition in the Prize Court for any pur- j 
pose, since apart from its being a modern 
lien, it is a claim ex delicto and the lien is 
merely a more convenient remedy for enforc¬ 
ing a cause of action which, though enforce¬ 
able against the ship, is primarily personal. 
On the other hand, the circumstance that the 
lien has been acquired for services rendered 
to the prize of so meritorious and so valuable 
a character that but for them the capture 
would never have been made, is not in itself 
necessarily a sufficient ground to secure re¬ 
cognition of the claim in the Prize Court. 
Thus in 6 C. Rob. 383, 18 captors in right 
of the cargo, which had been condemned, g 
claimed general average contribution against 
the ship in respect of part of the cargo sold 
in order to pay for the repair of the ship at 
an earlier stage of the voyage before the 
seizure. Lord Stowell dismissed the claim. 
He said at p. 384: 

Cases of average on the part of the ship against 
the cargo are not infrequent, but a demand of the 
cargo against the ship is perfectly novel in this 
Court. The distinction is obvious. The right of war is 
a right in rem and the Court only attends to the res 
ipsa and the onera on the property in right of pos¬ 
session. The ship has the possession of the cargo, 
which the master is not bound to deliver, till he has 
been satisfied for his demand of average, if he has 
such, in the same manner as for his demand of /, 
freight. He has the res ipsa in his possession and 
may legally detain it. 

He also took a further point which was 
that the goods sold had ceased to be cargo 
before the seizure ‘‘unless,” he said, at p.386, 
it oan be shown, that the hand of capture was em¬ 
ployed on these goods in quality of cargo, the Court 
cannot go back to affeot them in any other character. 

He concluded 

that the debt, if it was to be so called, due from the 
vessel to the owner of the cargo is amongst those 
onera which the Prize Court does not notice. 

He rejected the idea that if the vessel had 
been seized the captors would have been 
liable even if the whole cargo had been dis¬ 
posed of in a foreign port to enable the ship 

18 . 6 C. Rob. 383, The Hoffnung. 
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to proceed, and thus the captors of the vessel 
a would have had the benefit of the conver¬ 
sion of the cargo. Such benefit did not make 
the sacrifice an onus proper to receive effect 
and be recognised in the Prize Court. It was 
possession of the cargo which was thus taken 
to be the test of an onus visibly residing in 
the res. So in the case of freight. In Edw. 
72, 19 Lord Stowell dealing with the right of 
the captor of a ship to freight on the cargo 
on board, upheld that right under the inter¬ 
national law prevailing in days before the 
Declaration of Paris. “The right to freight,” 
he said at p. 77, 

is not extrinsic. The master is not bound to establish 
b his right by a proceeding at law; he has possession 
of the cargo and has a right to retain that possession 
till his demand is satisfied; and this forms a material 
distinction from those other rights, in whioh the 
intervention of a Court of Justice is required. It is 
just the same with respect to the obligations of the 
vessel; if one of these ships had been in a private 
dock, for the purpose of being repaired, the Crown 
could only have made that seizure, subject to the 
detainer for repairs. 

Such seems to have been the case of the 
Vrow Sarah, reported in a note to 1 Dod. 
859 20 at p. 355, though that case was also put 
on the bouoty of the Crown, and the view 
both of the Government and the Court that 
not to give the repairers the expenses of the 
c outfit of the vessel just before the seizure 
would be a harsh measure. These and other 
cases which seem to place the whole emphasis 
on possession, might seem to support the 
Crown’s contention that, since salvage does 
not necessarily involve a possessory lien, the 
Prize Court should disregard it, even though 
their lien ranks so highly that by maritime 
law it needs no support from possession, 1 
Hagg. 156, 21 and indeed may be prejudiced if 
a salvor improperly retains possession in 
order to maintain his lien. The lien for 
salvage is a maritime lien of the highest 
^ rank and priority, postponed to other liens 
only in rare cases as, for instance, to liens 
for subsequent salvage or subsequent damage 
and a few others. It is a lien based on the 
benefit conferred on the owner of the 
property, but 

salvage is not governed merely by regard to the 
benefit received, but also on ground of publio polioy 
by a due regard to the interests of commerce and 
humanity, 

to quote Lord Gorell in (1901) L. R. 1901P. 804 22 
at p. 318. It does not follow that because 
capture overrides all liens, the Prize Court 

19. Edwards. 76, The Prosper. 

20. 1 Dod. 868, The Belvidere. 

21. 1 Hagg. Adm. 156, Eleonora Oharlotta. 

22. (1901) L.R. 1901 P. 804:70 L.J.P. 76: 85 L.T. 

186 ; 60 W. R. 80 ; 9 Asp. M. O. 287, The Veritas. 


has no jurisdiction to reward salvors. The e 
Prize Court is a Court exercising an equit¬ 
able jurisdiction. Lord Stowell, dealing with 
a case of freight on capture and recapture, 
where the voyage had not been completed 
because the port of destination was closed by 
blockade, so that there was what a modern 
lawyer would term a frustration of the ad¬ 
venture, observed that the Court had to pro¬ 
vide as well as it could for the relation of 
interests which had unexpectedly taken place 
under a state of facts out of the contempla¬ 
tion of the parties and had to discover what 
was the relative equity between the parties. 

It may be that the true reason for the / 
allowance of freight was not so much the 
technical reason that the owner had a right 
of possession as a sense of fairness and equity. 
The practice of captors of cargo paying 
freight to neutral shipowners was regularly 
established in the sixteenth century ( Mars- 
den , loc. cit.) and the main reason seems to 
have been to avoid bearing too heavily on 
neutrals by the enforcement of belligerent 
rights. This was clearly stated by Lord 

Stowell in Edw. 72 19 ; 

In this Court it is held that where neutral and 
innocent masters of vessels are brought into the ports 
of this country, on account of the cargoes and obliged 
to unload them, they shall have their freight upon ^ 
the principle that the non-execution of the contract, 
arising from the inability of the cargo to proceed, 
ought not to operate to the disadvantage of ithe ship. 
This rule was introduced for the benefit of the ship¬ 
owners and to prevent the rights of war from press¬ 
ing with too much severity on neutrals. 

This is a more intelligible principle, as 
well as one justified by history, for the allow¬ 
ance of freight. Since the Declaration of 
Paris such questions are not likely to arise 
except in regard of carriage of contraband or 
in regard to enemy goods shipped before the 
outbreak of war on British ships as in the case 
in (1916) L. R. 1916 P. 169, 23 in which Evans P. 
ordered that such a sum should be allowed h 
for freight as was fair and reasonable in all 

the circumstances. He observed : 

While there are no rules of law or decision to bind 
or guide the Court, the problems can, I think, be 
solved without great difficulty by a rational applica¬ 
tion of fair and equitable principles. The Prize Court 
has always claimed to exercise equitable jurisdiction 
using that term in its broadest sense, and not in its 
more technical Chancery meaning. 

A similar question came before the Privy 
Council in (1921) l A. O. 7S4. 34 The freight 
which was claimed by the neutral shipowner 
i n respect of contraband goods was there 

23. (1916) L. R. 1916 P. 169 ; 84 L. J. P. 154 : 1 

P. Caa. 151 : 112 L. T. 471 : 13 Asp. M. O. 15 : 

69 8. J. 251 : 31 T. L. R. 131, The Jnno. 

24. (1921) 1 A. C. 754 : 90 L. J. P. 273 : 125 L.T. 

208 ; 37 T. L. R. 508, The Prmsder Nederianden. 
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a disallowed. Lord Sumner in delivering the 
judgment of the Board, after examining the 
authorities, held that the Court had jurisdic¬ 
tion to allow freight on contraband goods, 
but that it was a jurisdiction to do what was 
fair in the circumstances of a given case and 
was essentially a jurisdiction which was fair 
in its exercise. He said at p. 760 that 

where freight is allowed, it is from the Court’s view 
of .fair dealing towards parties whose conduct is not 
open to blame, (the ‘not’ is by mistake omitted from 
the report) and it i3 refused in order to protect the 
effectual exercise of belligerent rights. Reasons of 
this kind seem founded rather on policy and discre¬ 
tion than on legal rule and legal right. 

. These observations were directed to ques¬ 
tions of the allowance of freight on contra¬ 
band goods, the carriage of which, though it 
is within the rights of a neutral, is in a sense 
open to blame from the point of view of the 
belligerent as contrary to his belligerent 
interests, but they state a general principle 
which can be applied with infinitely greater 
force to the allowance of salvage in a case 
like the "Prins Knud." Such a doctrine 
overrides the narrow test of mere possession 
which is proposed by the respondent, even if 
there were no authority to support it. Civil 
salvage has always been regarded with great 
c favour in any Maritime Court. Some charac- 
~ teristics of salvage were stated by Lord 

Stow ell in 1 C. Rob. 271 25 at p. 279 

Salvage is a question of the jus gentium and mate¬ 
rially different from the question of a mariner’s 
contract, which is a creature of the particular insti¬ 
tutions of each country, to be applied and construed 
and explained by its own particular rules. 

That was said, it is true, of military salvage 
but is equally appropriate to civil salvage. 
There can be in these cases no difficulty 
about "secret” contracts depending on the 
operation of municipal laws. In 1 Dods. 317,- 
civil salvage was awarded by the Prize Court 
to recaptors in addition to military salvage 
d for the rescue, because the recaptors had 
rendered salvage services to the vessel to 
rescue her from dangers of the seas. Lord 
S to well at p. 318 said it was a case of civil 
combined with military salvage. .... 

Under auoh circumstances, more particularly in 
cases where supposing no military salvage to be due, 
a claim for civil salvage alone might with justice 
have been made, the Court has thought itself at 
‘liberty to give an additional reward to the salvors 
for a separate service. # • 

That language, it is true, wa3 used in that 
case also in reference to a claim by recaptors 
for additional remuneration for their services 
in preserving the property from the perils of 
the sea. But there is a decision of Lord 

25. 1 0. Rob. 271, The Two Friends. 

26. 1 Dods. 317, The Louisa. 
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Stowell which shows that the Prize Court e 
has jurisdiction to award salvage. That is 
the case in 1 0. Rob. 37. 27 A ship and cargo 
had been found derelict at sea. The ship 
was Swedish and was restored because Sweden 


was neutral. The cargo had been shipped at 
Cadiz. The ship’s papers showed Hamburg 
as the ostensible destination. There was 
reason to believe that an owner would 
appear as there were papers on board des¬ 
cribing the cargo to be the property of a 
neutral owner. But, as Lord Stowell says, 


some suspicions occurred, however, that it was in 
fact the property of an enemy ; and under these 
circumstances it became expedient to proceed against 
it as prize, for the purpose of meeting the preten- * 
sions of the ostensible neutral, where alone it could 
be properly discussed, in the Prize Court. These 
measures, were highly necessary, and therefore no 
objection can be made against the mode of pro¬ 
ceeding which has been pursued in this case on be¬ 
half of the Crown. 


The case in 1 C. Rob. 37 27 was heard in 
November 1798. It appeared that the destina¬ 
tion was not Hamburg, but Amsterdam. 
Their Lordships have been able to examine 
the record of this case through the good 
offices of Mr. L. F. C. Darby, the Registrar 
of the Admiralty Court, and of the Record 
Office. The record shows that the proceed¬ 
ings were in prize. A minute of 9th March ^ 
1798, recites that more than a year and a day 
having elapsed, the cargo was condemned as 
good and lawful prize and as droits and 
perquisites of His Majesty in his office of 
Admiralty "reserving- the question as to 
salvage." Rothery in his Report on the Droits 
of the Crown and of Admiralty in time of 
war reports the Aquila at p. 117, and at p. 124 
adds a further touch to the story. He quotes 
the warrant which was issued giving a 
reward out of the fund to two persons for 
furnishing information which enabled the 
authorities to detect the fraudulent covering 
up of the enemy property. What was done ** 
in regard to salvage appears in the report in 
Robinson. In their Lordships’ judgment the 
salvage which was allowed was allowed by 
the Prize Court in the exercise of its juris¬ 
diction and the case is an authority that the 
Prize Court has the jurisdiction to make 
awards for civil salvage on enemy goods, as 
well as military salvage and civil salvage on 
recaptured goods. 

It may seem strange that there is so little 
precedent for the exercise of that jurisdiction. 
In the last war civil salvage on enemy pro¬ 
perty seized by the Crown was awarded by 
the Prize Court in two cases as a matter of 


27. 1 C. Rob. 37, The Aquila. 
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right, not of bounty. One was 2 B.&C. Prize 
Cases 69, 23 where Evans P. held in 1916 that 
salvors of German ships should be allowed 
salvage in respect of the ship which had 
been salved in the North Sea before it had 
been seized and condemned as Prize. Counsel 
for the parties who were claiming in Prize 
for the salvage remuneration contended that 
the same principles which the Prize Court 
applied to freight and general average should 
also be applied to salvage. Their Lordships 
apprehend that the principles referred to 
were to allow a fair and reasonable remune¬ 
ration on grounds of equity. Counsel for the 
, Crown left the matter to the Court and the 
Court ordered payment of the salvage reward. 
But it is impossible to credit that Evans P. 
would have made the order if he had not 
thought that sitting in the Prize Court he 
had jurisdiction to do so. A very similar 
course was adopted in 5 Lloyds Prize cases 
39. 29 It was sbated in the argument of the 
present appeal by counsel for the Crown that 
many claims for civil salvage on goods con¬ 
demned as prize were dealt with out of Court 
by allowance of salvage by the Crown in 
exercise of its bounty, the exercise of which 
was held in (1916) 1 A. C. 145 11 and (1916) 2 
c A. C. 77 1 not to be affected by modern legis¬ 
lation. Even in the present war, a case was 
referred to of an Italian steamer, the Amelia 
Lauro , which was arrested and condemned 
as Prize, and in respect of which the Crown 
paid salvors their claim for salvage as an act 
of grace. There was however there a fund, 
the proceeds or value of the vessel, out of 
■which the payment could be made. Counsel 
in argument stated that in practice bounty 
payments of this character were not made 
unless there was a fund available. The case 
of the Amelia Lauro differs in this respect 
from that of the "Prins Knud” as things 

d stand. 

There is undoubtedly a scarcity of autho¬ 
rity on a matter which must often have 
called for decision. Apart from the practice 
of bounty payments, the scarcity of reported 
authority may well be due to the fact that 
such claims were dealt with as a matter of 
course by the Court in the exercise of its 
long established jurisdiction to deal with all 
accessorial matters in regard to property 
brought into Prize, or it may be that captors 
in the old days settled any salvage claims 
before the property was brought into Court, 
or perhaps all reasons may at one time or 
another have concurred. But however that 

28. 2 B. & O. Prize Cases 69, The Chateaubriand. 

29 . 6 Lloyds Prize Cases 89, The Gothland. 


may be, such authority as there is vindicates ^ 
a general jurisdiction to award salvage. Their 
Lordships in coming to this conclusion may 
well quote the language of that great judge, 
Story J., in 3 Sumn. 808. 30 That was a case 
of general average. He quoted observations 
of Lord Stowell in 2 Dods. 433 81 at p. 435, on 
the question of salvage which Lord Stowell- 
described 

as a right otherwise universally allowed, and highly 
favoured in the law for the protection of those who 
are subjected to it; for it is for their benefit that it 
exists under that favour of the law. It is what the 
law calls jus liquidissimum, the clearest general 
right that they who have saved lives and property at 
Bea should be rewarded for such salutory exertions, j 

Story J. then said of the right to general 
average: 

If there ever was a case which ought to be settled 
by a Court of Justice upon principles of right and 
liberality, this is precisely that case. No Court of 
justice ought to decline to enfore it unless there be 
some clear, definite and uncontrovertible prohibition 
against t$ie exercise of it. 

He clearly meant that exactly the same 
might be said of salvage, rightly in their 
Lordships’ judgment. These expressions are 
as applicable to the Prize as to the instance 
jurisdiction of the Admiralty Court. They 
give the true justification for the allowance 
of salvage and general average in Prize. In ^ 
the result their Lordships are of opinion 
that this appeal should be allowed and the 
order of the Prize Court dated 11th February 
1941 , discharged with costs. It should be de¬ 
clared that if the “Prins Knud” were con¬ 
demned as Prize, the appellants would be 
entitled to recover from the respondent 
remuneration for the salvage services ren¬ 
dered to the ship by the appellants before 
seizure. The respondent consenting, it ought 
to be ordered that the agreed sum of £6675 
2s. 7d. in respect of salvage services and the 
costs of the salvage proceedings ought to be 
paid into Court by the respondent for pay- ^ 
ment out to the appellants in satisfaction of 
their claim in these proceedings. They will 
so humbly advise His Majesty. The respon¬ 
dent will pay the costs of this appeal. 

b.k. Appeal allowed. 

Solicitors for Appellant — _ . 

Middleton Lewis & Clarke. 

Solicitors for Res pondent — The Treasury. 

30. 3 Sumn. 308, U. S. v. James Wilder. 

31. 2 Dods. 433, The Waterloo. 
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• Tort — Vicarious liability — Servant em¬ 
ployed by railway as carpenter and general 
. handy-man required to go to various stations 
0 _Means of transport used by him was his pri¬ 

vate car against express provision to use car 
without third-parties insurance — Accident in 
journey due to servant’s negligence, held in 
the course or within the scope of servant’s 
employment by railway^company. 

A master is responsible not merely for what he 
authorises his servant to do, but also for the way in 
which he does it. If the unauthorised and wrongful 
act of the servant is not so connected with the autho¬ 
rised act as to be a mode of domg it, but is an in¬ 
dependent act, the master is n<3t responsible; for in 
such a case the servant is not acting in the course of 
his employment, but has gone outside of it. Each case 
will depend for decision on its own facts. [P 65 h] 

S was employed as a carpenter and general handy¬ 
man by the defendant railway company. In the 
c course of his employment S was required to make 
repairs of various kinds to employer’s property. He 
had made a key for use in a lock in a station at N 
far away from his headquarters at W . He was paid 
per hour and the railway company had kept vehicles 
to be used by S available for him. S however had a 
motor car of his own and without communicating 
his intention to use it to his foreman, he used it on 
his way to N. An accident happened on the way 
owing to S’s negligence. Prior to the accident the 
railway company had issued notices to its servants 
and particularly to S warning them against using 
their private cars unless they had got their cars 
insured against third parties risks : 

Held that, the means of transport used by S on 
these occasions was clearly incidental to the execu¬ 
tion of that which he was employed to do. He was 
i d not employed to drive a car but he was entitled to 
use that means of transport as incidental to execu¬ 
tion of that which he was employed to do, provided 
the motor car was insured against third parties risks. 
If the prohibition had absolutely forbidden the ser¬ 
vant to drive the car in the course of his employ¬ 
ment, it might well have been maintained that he 
was employed to do carpentry work and not to drive 
a motor car and that therefore the driving of the 
motor car was outside the scope of his employment. 
It was not the aoting t>f driver that was prohibited 
but the non-insurance of the motor car. The breach 
of the prohibition, therefore, did not exclude the 
liability of the master to third parties. [P 66«,/,<?] 

D. N. Pritt and J. L. Stone — for Appellant. 

Frank Gahan — for Respondent. 

Lord Thankerton. — This appeal con¬ 
cerns solely the responsibility of the appel¬ 
lant for injuries received by the infant 


respondent owing to the negligent driving 
of a motor car owned and driven by ono 
Stinson, employed by the appellant as a 
carpenter and general handy-man. The 
action, which was directed against Stinson 
and the appellant, was tried before Rose C. J. 
and a jury in January 1939. The jury found 
that the accident was caused by Stinson’s 
negligence and assessed the damages at 
$10,000.00 to the respondent and $500 to his 
father. No question was left to the jury as 
to the liability of the appellant, and the 
learned Judge directed judgment to be enter¬ 
ed against Stinson, and reserved judgment 
as to the appellant’s liability; on 12th July 
1939, the learned Judge dismissed the action 
as against the appellant, holding that the 
driving of the motor car was not in the 
course or within the scope of Stinson’s em¬ 
ployment by the appellant. An appeal by 
the respondent was dismissed by the Court 
of Appeal for Ontario on 15th December 1939, 
by a majority of four ta one. On a further 
appeal by the respondent, the Supreme Court 
of Canada, on 4th April 1941, unanimously 
allowed the appeal, and directed judgment 
to be entered for the respondent against the 
appellant for the amount awarded by the 
jury. Hence the present appeal by the 
appellant. 

Their Lordships are content to take the 
material facts, which are not in dispute, 
from the judgment of Rose C. J. H. C., who 

tried the case, as follows : 

“The defendant Stinson had been for many years 
in the defendant company’s service. It is in the 
course of his employment to make repairs of many 
kinds to the company’s property, movable and im¬ 
movable. His immediate superior is the foreman of 
the bridge and building department at the com¬ 
pany's works at West Toronto, and his own head¬ 
quarters are at those works, but his duties take him 
from time to time to other premises of the company 
in and out of Toronto, all of which can be reached 
by the company’s lines of rails. 

At West Toronto, Stinson had made a key for use 
in a lock in the Btation at North Toronto. He had 
made it from a pattern, and he was authorised or 
instructed by his foreman to go to North Toronto and 
try it in the lock. He is paid by the hour, and would 
have been paid for the time occupied in the journey. 

The company keeps at West Toronto vehicles of 
three types for the use of the employees in connec¬ 
tion with their work; a speeder’, a ‘track-motor’, 
and a ‘hand-car’, all of which run on the company’s 
rails; and, sometimes, when it is more convenient, a 
man proceeding from one part of Toronto to another 
is instructed or permitted to travel by tram-car and 
is furnished with tickets. On this occasion nothing 
was said as to how Stinson was to get to North 
Toronto; but the track-motor and the speeder were 
in the shop, available for use, and the foreman 
assumed that the track-motor would be used. Stinson, 
however, had a motor car of his own nearby, and, 
without communicating his intention to anyone, he 
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decided to use it. He did use it, and on his way to 
North Toronto he injured the infant plaintiS. 

The company, by its divisional superintendent, 
and over his signature, had issued two notices con¬ 
cerning the use by its employees of privately owned 
motor cars in connection with the company’s busi¬ 
ness. The first dated 28th December 1937, was as 
follows : 

"ALL CONCERNED : 

The use by employees of their own cars in connec¬ 
tion with the company’s business has been forcibly 
brought to our attention by possible heavy claims 
against the company in recent accidents, and after a 
check up of the situation it develops that a large 
number of such employees do not carry public liabi¬ 
lity or property damage insurance. As a continuance 
of this practice is likely to seriously involve the com¬ 
pany, privately owned automobiles are not to be used 
b in connection with the company’s business unless 
the owner carries insurance against public liability 
and property damage risks. 

Please be governed accordingly’’, 
and the second, dated 21st March 1938 (i.e., just less 
than four months before the accident which gave 
rise to this aotion), was as follows: 

"ALL CONCERNED : 

Referring to my circular letter of 28th December 
1937, regarding the use of privately owned automo¬ 
biles not covered by insurance in the execution of 
company’s business. 

Since then, several instances have come to notioe 
where employees had used unprotected automobiles 
contrary to the instructions. In one case, a telegraph 
messenger undertook to use an automobile while his 
bicycle was undergoing repairs, and had the misfor- 
c tune to strike and injure a prominent citizen. As a 
result, a heavy claim has been preferred against the 
company on the grounds that the messenger was 
transacting company’s business at the time. 

It is a serious matter to involve the company in 
expenditure of this nature, and all concerned must 
clearly understand that automobiles not adequately 
protected by insurance must not be used in the exe¬ 
cution of company's business. 

Will you kindly take whatever steps are necessary 
to see that the instructions in this regard are being 
adhered to." 

Copies of these notices ha^by the foreman at West 
Toronto been read to his men, including Stinson, and 
had been posted up and left posted in a prominent 
place for all to see; and Stinson’s attention had very 
directly been called to the order on one occasion 
when an act of disobedience on his part had come to 
d the foreman’s attention. This one breach of the 
order by Stinson seems to have been the only breach 
on the part of any of the men who were under the 
orders of the foreman at West Toronto which had 
come to his (the foreman’s) attention and there is no 
possibility of finding that the company or any of 
Stinson’s superiors in the company’s service had 
winked at the non-observance of the rule. Had there 
been evidence upon whioh such a finding could be 
based, a question as to the fact would have been sub¬ 
mitted to the jury. Stinson carried no insurance, and 
when he set out for North Toronto in the uninsured 
car he knew he was doing what he had been 
forbidden to do." 

After reviewing the authorities, the learn¬ 
ed Judge said : 

In the present case, to say that it wa3 the duty of 
the defendant Stinson to go to North Toronto, that 
he went negligently and by hi3 negligence caused 
damage, and therefore that his master is liable, is to 


make a plausible but, in my opinion, an inaccurate 
statement. After much consideration, my opinion is 
that the driving of a privately-owned and uninsured 
motor car was not an act falling within the class of 
acts which Stinson was authorised to perform, and, 
therefore, that his negligence in the handling of such 
a car, even at a time when he was engaged in his 
master’s business, does not bring his master under 
liability. It may be—indeed, it seems probable—that 
from the notices posted up there is to be inferred a 
permission to drive insured cars; but I do not think 
that the case can be dealt with upon the footing that 
there was a general authority to drive motor cars, 
coupled with an instruction to see to it that every 
car driven was adequately covered. The company 
having provided means of transport, I think it was 
not in the course of Stinson’s employment to provide 
other means which he happened to prefer; and that, 
even if, from the notices, a permission to drive an / 
insured car was to be inferred, that permission was 
not effective to bring the driving of an uninsured car 
within the scope of the employment. 

The learned Judge accordingly dismissed 
the case as against the defendant company, 
and an appeal by the plaintiffs was dismissed 
by the Court of Appeal for Ontario on 15th 
December 1939, by a majority of four Judges 
to one. MasteryJ., in whose judgment on 
this point Middleton and Gillanders JJ.A. 
concurred, said, after a reference to the two 
circular notices, which were brought to Stin¬ 
son’s attention ((1940) O. R. at pp. 152,158): 

Some time later Stinson, without placing insurance g 
on his car, used it again in disobedience of the res¬ 
pondent’s prohibition. This occurrence came to the 
notice of McLeod, and Stinson was summoned by 
McLeod, and reprimanded. The details of that 
interview do not appear in the evidence. He was not 
dismissed but remained in the respondent’s employ. 
MoLeod had not authority to discharge him. But if 
Stinson, at that interview with his superior officer, 
had refused to be debarred from going to work in his 
uninsured motor, there could have been only one 
result, viz., his dismissal. There can be only one 
inference drawn from the continuance of his employ¬ 
ment, viz., that the scope of his employment was 
thereafter, by his consent, definitely limited by 
excluding any right to travel to his work in his own 
motor so long as it remained uninsured .... When 
on the date of the accident in question he set out for 
his work by driving his uninsured car, he violated A ’ 
the terms of his implied agreement, disobeyed the 
prohibition of his employer, and was guilty of wilful 
misconduct for his own convenience and purpose. In 
my opinion, the act of setting out on his journey in 
his uninsured car placed Stinson outside the scope of 
his authority so that he was acting not as a servant 
of the railway, but as a stranger engaged on his own 
enterprise. * 

Fisher J. A. held that Stinson, by disobe¬ 
dience to his instructions, in operating his 
uninsured motor vehicle out in the street 
clearly placed himself during that period out 
of the control of his master, and his act was 
in truth his own aot, and not his master’s, 
and his act was not only outside the course 
and scope of his employment, but had the 
effect of placing himself beyond the control 
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a of his master. Mc.Tague J. A., who dissented, 

after a review of the cases stated : 

In applying the principle to the present case, it 
seems perfectly clear that in transporting the key 
from West Toronto to North Toronto Stinson was 
about his master’s business. Did he, because of the 
mode of transportation which he used, divest himself 
of the character of servant and become a stranger to 
his employer? I do not think so. If in the course of 
his trip he had gone off on a venture of his own and 
injured someone, it might well be said that in doing 
that he had lost his character of servant. On the 
occasion in question here he was not using a means 
of transportation which in itself was prohibited. Ho 
was merely disobeying an injunction of his employer 
that he should insure his car and, thus, at his own 
expense, provide practical indemnity to his employer 
. for liability to third persons. Disobedience by the 
® servant may be a cause for dismissal by the master, 
but in se is not a defence to liability of the master 
to third persons under the doctrine of respondeat 
superior. 

On appeal, this decision was unanimously 
reversed by the Supreme Court of Canada, 
on 4th April 1941, and judgment was entered 
against the company, who obtained special 
leave to appeal therefrom to His Majesty in 
Council. The opinion of Duff C. J. and 
Davis J. was delivered by the learned Chief 
Justice, who held that the evidence, as it 
stood, all pointed to the conclusion that the 
company’s officers were indifferent to the 
c observance of the order contained in the 
circular notices, and that Stinson, in using 
his automobile in the company’s service on 
the occasion in question, had no idea that 
he was not acting in the company’s service, 
and, after a discussion of the cases, stated: 

Here Stinson was not only engaged in his master’s 
service at the time he was driving his motor car, he 
was performing a duty of the service in getting him¬ 
self conveyed to the place where it was his duty to 
go. He was on his master’s business in conveying 
himself there by his car, unless the respondent’s 
contention is sound that by reason of the order and 
the absence of insurance his act in driving his car on 
the company’s business was of such a character, as 
already observed, as to sever the relationship of ser- 
d vice. That I have dealt with. 

The judgment of Rinfret and Kerwin JJ. 
was delivered by Kerwin J., who held that 
he was entitled to draw the inference from 
the facts that Stinson had not severed his 
relations with his employer, the railway 
company, that he was performing his duty 
to his master in going to North Toronto, and 
was using a conveyance of a kind at least 
impliedly authorised and was acting within 
the scope of *his employment. Crocket J., 
after referring to the cases, says ((1941) 

S. c. R. (can.) at pp. 815, 816): 

If the question were not concluded by the undis¬ 
puted and indeed the admitted fact that Stinson was 
using his car in journeying to the North Toronto 
Station in connexion with and in furtherance of his 
master’s business, I should have thought that the 


only possible inference from the district superinten- . 
dent’s circular letters, on which the judgment a qne 
is entirely based, was that he and all other employees 
in the Toronto district were thereby authorised to 
use their own or any other privately owned cars in 
connexion with their master’s business, provided that 
they were insured against public liability and pro¬ 
perty damage. It was thus in no sense a definite 
prohibition against the use of motorcars in connexion 
with the respondent’s business, but a purely condi¬ 
tional or contingent prohibition, apparently made 
for no other purpose than that of transferring from 
the master to the automobile insurance companies 
the obligation of paying for injuries resulting to third 
persons from the negligence of its servants while 
engaged in the prosecution of its business, and one 
which clearly recognised the right of the respondent’s 
employees to use motor cars so insured for that pur¬ 
pose. I should have had no hesitation in holding / 
that a prohibition of such a character could not, 
under the law as recognised by this Court in accord¬ 
ance with the principles laid down by the House of 
Lords and the Judicial Committee of the Privy 
Council, have the effect of so curtailing the scope of 
Stinson’s employment, in the capacity of a permanent 
general repairs man, as to transform his act in using 
his uninsured car solely for the purpose of his 
master’s business on the occasion in question into an 
act undertaken wholly for his own personal gratifica¬ 
tion, the servant was using his master’s time as his 
master’s servant. 

Their Lordships agree with the decision 
of the Supreme Court, and, in particular 
with the reasons given by Crocket J., as also 
with the reasoning of McTague J. A. in his g 
dissenting judgment in the Court of Appeal, 
in the passages already quoted. There is 
little dispute as to the facts, but their Lord- 
ships prefer to proceed on the statement of 
the learned trial Judge that there was no 
evidence on which it could be found that 
the company had winked at the non-observ¬ 
ance of their prohibition, rather than on 
the view expressed by some of the learned 
Judges of the Supreme Court to a contrary 
effect. The general principles ruling a case 
of this type are well known, but, ultimately, 
each case will depend for decision on its own 
facts. As regards the principles their Lord- h 
ships agree with the statement in Salmond 

on Torts (Edn. 9), p. 95, viz. : 

It is clear that the master is responsible for acts 
actually authorised by him: for liability would exist 
in this case, even if the relation between the parties 
was merely one of agency, and not one of service at 
all. But a master, as opposed to the employer of an 
independent contractor, is liable even for acts which 
he has not authorised, provided they are so connected 
with acts that he has authorised that they may 
rightly be regarded as modes—although improper 
modes—of doing them. In other words, a master is 
responsible not merely for what he authorises his 
servant to do, but also for the way in which he does 
it. . . . On the other hand, if the unauthorised and 
wrongful act of the servant is not so connected with 
the authorised act as to be a mode of doing it, but is 
an independent act, the master is not responsible; 
for in 9uch a case the servant is not acting in the 
course of his employment, but has gone outside of it. 
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The well-known dictum of Lord Dunedin 
in (1914) A. C. 62 1 at p. 67, that “ there are 
prohibitions which limit the sphere of em¬ 
ployment, and prohibitions which only deal 
with conduct within the sphere of employ¬ 
ment,” may be referred to. Their Lordships 
may also quote passages from the judgment 
of this board in (1925) A. C. 550, 2 which was 
delivered by Lord Phillimore, at p. 554 : 

The principle is well laid down in some of the 
cases cited by the Chief Justice, which decide that 
‘when a servant does an act which he is authorized 
by his employment to do under certain circum¬ 
stances and under certain conditions, and he does 
them under circumstances or in a manner which 
are unauthorized and improper, in such Cases the 

} employer is liable for the wrongful act.’ As 

regards all the cases which were brought to their 
Lordships’ notice in the course of the argument this 
observation may be made. They fall under one of 
three heads: (1) The servant was using his master’s 
time or his master’s place or his master’s horses, 
vehicles, machinery or tools for his own purposes: 
then the master is not responsible. Cases which fall 
under this head are easy to discover upon analysis. 
There is more difficulty in separating cases under 
heads (2) and (3). Under head (2) are to be ranged 
the cases where the servant is employed only to do a 
particular work or a particular class of work and he 
does something out of the scope of his employment. 
Again, the master is not responsible for any mischief 
which he may do to a third party. Under head (3) 
come cases like the present, where the servant is 
c doing some work which he is appointed to do, but 
does it in a way which his master has not authorised 
and would not have authorised bad he known of it. 
In these cases the master is nevertheless responsible. 

In 1925 A. C. 550 2 the appellant’s servants 
had been employed by him to burn vege¬ 
table rubbish collected on his land, and 
they burnt some of it by lighting fires on 
Crown land left waste and uncultivated, 
which was wedged in between the appel¬ 
lant’s land and that of the respondent, 
with the result that the fires spread to the 
respondent’s land and caused damage to his 
property. The appellant was held liable to 
the respondent. 

In the opinion of their Lordships, the pre¬ 
sent case does not fall under the first head 
of Lord Phillimore’s classification. That the 
use of his own motor car for the journey 
might be the more convenient means of trans¬ 
port for Stinson does not alter the fact that 
he was performing the journey for the pur¬ 
pose of, and as a means of execution of, the 
work which he was employed to do. In these 
cases the first consideration is the ascertaip- 
ment of what the servant was employed to 

1. (1914) 1914 A. C. 62 : 88 L. J. K. B. 107 : 1914 
W. 0. & I. Rep. 48 : 109 L. T. 759 : 58 S. J. 184: 
30 T. L. R. 174, Prumb v. Cobden Flour Mills Co. 
Ltd. 

2. (1925) 1925 A. C. 550 : 94 L. J. P. C. 129 : 133 
L. T. 65, Goh Choon Seng v. Lee Kim Soo. 


do. The existence of prohibitions may, or a 
may not, be evidence of the limits of the 
employment. In the present case Stinson was 
employed to work as a carpenter and gene¬ 
ral handy-man and for that purpose he re-, 
quired to go from his headquarters at West 
Toronto Station to other railway buildings 
of the company throughout Toronto and dis¬ 
trict. The means of transport used by him 
on these occasion was clearly incidental to 
the execution of that which he was employed 
to do. He was not employed to drive a 
motor car, but it is clear that he was en¬ 
titled to use that means of transport as in¬ 
cidental to the execution of that which he / 
was employed to do, provided the motor car 
was insured against third-party risks. If the 
prohibition had absolutely forbidden ' the 
servant to drive his motor car in course of 
his employment, it might well have been 
maintained that he was employed to do car¬ 
pentry work and not to drive a motor car, 
and that therefore the driving of a motor 
car was outside the scope of his employment, 
but it was not the acting as driver that was 
prohibited, but the non-insurance of the 
motor car, if used as a means incidental to! 
the execution of the work which he was em¬ 
ployed to do. It follows that the prohibition 7 
merely limited the way in which or by 
means of which the servant was to execute 
the work which he was employed to do, and 
that breach of the prohibition did not ex- 
elude the liability of the master to third 
parties. Their Lordships are, therefore, of 
opinion that the appeal fails, and they will 
humbly advise His Majesty that the appeal 
should be dismissed with costs as between 
solicitor and client and that the judgment 
of the Supreme Court of Canada should be 
affirmed. 

r.k. Appeal dismissed. 

Solicitors for Appellant — Blake d Redden. h 
Solicitors for Respondent —Charless Russell d Co. 
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(From Madras'. 26 A.I.B. 1939 Mad. 543) 

26th January 1943 
Lord Macmillan, Lord Romer and 
Sir George Rankin 
T. R. Bhavani Shankar Joslii and 
another—Appellants 

v. 

Gordhandas Jamnadas and another — 
Respondents. 

Privy Council Appeal No. 11 of 1941. 

(a) Contract Act (1872), Ss. 196 to 200—Rati¬ 
fication can be express or implied from conduct 
—Decree assigned by unauthorised agent — 
Decree-holder can ratify assignment. 
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^ The question whether ratification would in law 
validate an assignment executed by an agent who 
was not authorised at the time of execution of an 
assignment of a decifee, depends on the exact lan¬ 
guage of Ss. 196 to 200. Under these sections it is 
open to the decree-holder to ratify the act of the 
unauthorised agent who had purported to act on the 
decree-holder’s behalf in assigning the decree. Rati¬ 
fication is in law equivalent to previous authority; it 
may be express or it may be effected impliedly by 
oonduct. CR 68c, d] 

• * (b) Civil P. C. (1908), O. 21, R. 2—Decree 
assigned — Adjustment not certified — Judg- 

, ment-debtor cannot maintain that no decree 
exists which can be transferred : 47 Bom. 643= 
(’23) 10 A. I. R. 1923 Bom. 404 = 75 I. C. 893, 
OVERRULED. 

,z. Where a decree has been transferred by assign¬ 
ment it may be open to the judgment-debtor to 
attack the transferee's position by showing that he 
cannot legally possess that character, or that he is 
a benamidar or for reasons of a similar nature but 
the judgment-debtor cannot, when there has been no 
certified adjustment, maintain that there is no de¬ 
cree to be transferred ; (’32) 19 A. I. R. 1932 Mad. 
372 (F.B.); 62 C.L.J. 316; (’34) 21 A.I.R. 1934 All. 
209, Approved', 47 Bom. 643=(’23) 10 A. I. R. 1923 

Bom. 404=75 I.C. 893, OVERRULED. [P 68/; 

P 69a] 

A failure to record satisfaction or adjustment of 
the decree would not however prevent the judgment- 
debtor from showing, if he could, that the decree- 
holder’s assignee was really a benamidar for the 
judgment-debtor, or that the assignment was made 
in fraud of the latter. [P 69a,6] 

vc c. P. C. _ 

(’40) Chitaley, O. 21 R. 2, N. 23. 

(’41) Mulla, Page 752 Note “Assignment of de¬ 
cree.’* 

W. Wallach — for Appellants. 

J. M. Pringle — for Respondents. 

Sir George Rankin.—This appeal arises 
out of an application made under R. 16 of 

O. 21 , Civil P. 0.: max. 

16. Where a decree ... is transferred by assign¬ 
ment in writing or by operation of law, the trans¬ 
feree may apply for execution of the decree to the 
Court which passed it, and the decree may be exe¬ 
cuted in the same manner and subject to the same 
conditions as if the application were made by such 

■decree-holder. . , 

'■vl Provided that where the decree .... has been 
transferred by assignment, notice of suoh application 
shall be given to the transferor and the judgment- 
debtor, and the decree shall not be executed until 
the Court has heard their objections (if any) to its 
execution. ■ . , , 

On 19th February 1924, F. Friedmann s 

Diamanthandel Maatschappij (F. Fried¬ 
mann’s Diamond Trading Co., Ltd.), herein 
called “the Dutch company,” obtained from 
the High Court at Madras in its original 
jurisdiction a deoree for rs. 24,207-4 0 with 
certain interest and coats against one Rama- 
nath Joshi the appellants’ father. He died 
on 15th September 1924, and on 8th February 
1927 , leave was given by the High Court to 
•execute the deoree against the appellants as 
his legal representatives. Appellant 2 was at 


that time a minor but this fact was at first a 
overlooked. On 26th January 1935, applica¬ 
tion was made to the High Court under the 
rule above cited by one Gordhandas Jamna- 
das, who claimed to have taken an assign¬ 
ment dated 8th November 1933, of the decree 
and asked for sale of certain immovables of 
the judgment-debtors situate within the 
High Court’s original jurisdiction and for an 
attchment of a decree which they had ob¬ 
tained in a Court at West Tanjore. An order 
having been irregularly made on 22nd Octo¬ 
ber 1935, without any guardian ad litem for 
the minor, one Venkatesa Tarwadi was 
appointed guardian in April 1936, and by / 
affidavit dated 24th April 1936, he set up cer¬ 
tain objections to tbe application. He said 
first that the assignment of 8th November 
1933 , had been executed by one Shantilai 
Lallubhai Pandya whose power of attorney 
did not authorise him to assign the decree : 
secondly, that the decree had been adjusted 
by an arrangement for payment to the Dutch 
company of a sum of Rs. 4277-4-0 by way of 
composition at the rate of three annas in the 
rupee; that the alleged transferee Gordhan¬ 
das J^mnadas had agreed tp make this pay¬ 
ment on the judgment-debtors’ behalf and 
had in fact paid it to the Dutch company g 
though no steps had been taken to get the pay¬ 
ment recorded; thirdly, thereafter Shanti- 
lal and Gordhandas Jamnadas had in fraud 
of the judgment-debtors executed the assign¬ 
ment of 8th November 1933. 

Appellant 2 came of age and his guardian 
was discharged by order of 20th July 1937. 
On 3rd September 1937, the Registrar allowed 
the application under R. 16, recognised the 
assignment and directed execution to pro¬ 
ceed against the properties which had been 
mentioned in the application. On appeal to 
Gentle J. this order was set aside on llth 
March 1938. The learned Judge held that h 
Shantilal’s power of attorney did not autho¬ 
rise him to assign the deoree and dismissed 
the application under R. 16 . On appeal to a 
Division Bench the Registrar’s order was 
restored by decree dated 19th January 1939. 
Leach C. J., and Madhavan Nair J. held 
that though Shantilal’s power of attorney 
did not authorise him to assign the decree, 
his principals the Dutch company had rati¬ 
fied his action in making the assignment. 
They rejected the allegation of fraud as un¬ 
proved and refused to enquire into any 
alleged adjustment of the deoree as none had 
been recorded under R. 2 of O. 21. 

In this appeal, Mr. Wallach for the appel¬ 
lants does not rely on any case to the effect 
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a that Gordhandas Jamnadas respondent 1 
was benamidar for the judgment-debtors. 
Mr. Pringle for Gordhandas Jamnadas does 
not contend that Shantilal’s power of attor¬ 
ney conferred on him authority from the 
Dutch company to assign the decree. The 
appellants’ main complaint is against the 
finding that the Dutch company ratified the 
assignment of the decree. On this the first 
question is whether ratification would in 
law validate an assignment executed by an 
agent who was not authorised at the time 
of execution. The learned Chief Justice 
answered this question of law in the affirma- 

b tive, having in mind not only the terms of 

R. 16 above cited but also the requirement of 

S. ISO, T. P. Act. By that section “an instru¬ 
ment in writing signed by the transferor 
or his duly authorised agent” is the only 
method of effecting the transfer of an “action¬ 
able claim.” Their Lordships are not to be 
taken as deciding that a decree is an “action¬ 
able claim” within the definition of that 
phrase given in S. 3 of the Act. The deci¬ 
sions in India afford considerable support to 
a contrary view and they have not been 
discussed in argument at the bar. Tlje cases 
upon which the learned Judges of the Divi- 

c sion Bench proceeded were (1822) 1 Dowl. 
and Ry. 32, 1 ( 1828 ) 4 Bing. 722 2 — English 
cases upon the Statute of Frauds. These 
were considered to be in point as showing 
that S. 4 of that Statute did not exclude the 
possibility of ratification by the phrase 
“signed by the party to be charged there¬ 
with, or some other person thereunto by him 
lawfully authorised.” The question must 
depend on the exact language of the enact¬ 
ment to be construed, and must in India be 
examined in the light of Ss. 196 to 200, Indian 
Contract Act, which contain^the general law 
of India upon the point. On these sections 

d their Lordships hold that it was open to the 
Dutch company to ratify the act of Shanti- 
lal who had purported to act on the com¬ 
pany’s behalf in assigning the decree to 
Gordhandas Jamnadas. Ratification is in law 
equivalent to previous authority; it may be 
express or it may be effected impliedly by 
conduct. Upon the question of fact the ap¬ 
pellants are in extreme difficulty. Notice 
must go to the alleged assignors by the 
terms of Rule 16 and the Dutch company 
have been duly served. They appeared by 
their advocate before the Division Bench 

1. (1822) 1 Dowl. & Ry. 32 : 24 R. R. 631, Soamea 
v. Spencer. 

2. (1828) 4 Bing. 722 : 1 More & Payne 761 : 6 
L.J.C.P. 184 : 29 R.R. 714, Maclean v. Dunn. 
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and confirmed the ratification. They are * 
parties to the appeal now before the Board 
and do not appear at the hearing to com¬ 
plain that they still retain their rights as 
decree-holders. The High Court was under 
no duty to enquire who instructed the advo¬ 
cate who appeared for the Dutch company. 

In these circumstances the assignment of 
8th November 1933, must be upheld so far as 
regards the question of Shantilal’s authority. 
The next question arises upon the terms of 

cl. (8) of R. 2 of O. 21 : 

3. A payment or adjustment which has not been 
certified or recorded as aforesaid shall not be recog¬ 
nised by any Court executing the decree. 

Neither payment nor adjustment of any ^ 
kind had been recorded in the present case. 
Can the appellants be permitted to maintain 
that the assignment is invalid because the 
decree had been discharged by payment or 
by a new bargain ? A Full Bench decision of 
the High Court at Madras has held that 
while in these circumstances it may be open 
to the judgment.debtor to attack the trans¬ 
feree’s position by showing that he cannot 
legally possess that character, or that he is a 
benamidar or for reasons of a similar nature, 
the judgment-debtor cannot, when there has 
been no certified adjustment, maintain that g 
there is no decree to be transferred : 66 Mad. 
720. 3 A contrary view had been taken in Bom¬ 
bay, 47 Bom. 643, 4 which proceeded on the 
ground that an application under R. 16 of 0.21 
was made to the Court as the Court which 
passed the decree and not as a Court which is 
executing the decree. The question has been 
recently before the High Courts at Allaha¬ 
bad, (56 alb. 694 5 ), and Calcutta (40 c.W.N. 
301 6 ) which have taken the same view as the 
Madras Full Bench and have amplified the 
same reasoning. Their Lordships are of opi¬ 
nion that the Bombay decision is not sus¬ 
tainable. The rule says that “the transferee h 
may apply for execution of the decree to the 
Court which passed it.” On the face of the 
rule, the application to be made thereunder 
is an application for execution : that it is 
made to the Court which passed the decree 
does not tend to show the contrary. A con¬ 
sideration which strengthens the words just 

3. (’32) 19 A. I. R. 1932 Mad. 372 : 137 I. C. 28 : 

56 Mad. 720: 62 M.L J. 562 (F.B.), Subramanyam 
v. Ramaswami. 

4. (’23) 10 A. I. R. 1923 Bom. 404 : 75 I. C. 893 : 

47 Bom. 643 : 25 Bom. L. R. 474, Raghnnatb 
Govind v. Gangaram Yesu. 

5. (’34) 21 A. I- R. 1934 All. 209 : 148 I. C. 1118 : 

56 All. 694 : 1934 A. L. J. 198, Morari Lai v. 
Raghubir Saran. 

6. (’35) 62 O.L.J. 316 : 40 C.W.N. 301, Sm. Sahe- 
den Bibi v. Mir Ali. 
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a cited is that otherwise the decree-holder, 
who certainly can take out execution him¬ 
self, cannot assign this right to another. 
Their Lordships are in agreement with the 
view taken by the High Court of Madras in 
the Full Bench case and in the present case. 

In the Madras and Calcutta cases above 
mentioned the Court expressly refused to 
hold that a failure to record satisfaction or 
adjustment of the decree would prevent the 
judgment-debtor from showing, if he could, 
that the decree.holder’s assignee was really 
a benamidar for the judgment-debtor, or 
that the assignment was made in fraud of 
fo the latter. Their Lordships see no reason to 
doubt the correctness of this reservation in 
any case where it becomes necessary to con¬ 
sider whether the assignment was taken by 
the debtor’s agent or with the debtor’s 
money. A case upon these lines was made 

by the present appellants but was disbelieved 

on the evidence by the Registrar and by the 
Division Bench, who have negatived the 
charge of fraud brought against Gordhandas 
Jamnadas. The case that he was benamidar 
for the judgment-debtors has been abandoned 
by Mr. Wallach before the Board. On these 
points, their Lordships are of opinion that 
i* the appellants have made out no case. In¬ 
deed, the affidavit of 24th April 1936, made 
by Venkatesa Tanvadi, appellant 2’s brother- 
in-law, while acting as his guardian ad 
litem, is of such a character that no weight 
can be attached to it. He does not pro¬ 
fess to speak >of his own knowledge and 
does not give the source of his information: 
much of what he states is, if true, within 
the knowledge of the elder brother, appel¬ 
lant 1, who has not deposed to any such 
effect. Their Lordships will humbly advise 
His Majesty that this appeal should be dis¬ 
missed. The appellants will pay respon- 
d dent l’s costs. 

ft.K. Appeal dismissed. 

Solicitors for Appellants— Hy. S. L. Polak c£ Co. 

Solicitors for Respondents — Lambert <£ While. 

A. I. R. (30) 1943 Privy Council 69 

(From Gibraltar) 

22nd January 1943 
Lord Macmillan, Lord Romer, 

Sir George Rankin and Sir 
Madhavan Nair 

Abraham S. Marrache — Appellant 

v. 

Eerminia Ashton — Respondent . 

Privy Council Appeal No. 65 of 1940. 


Debtor and Creditor—Mortgage in one coun- c 
try covenanting repayment ol given number oi 
notesof different country—Tender of equivalent 
of such notes in currency of former country 
according to market rate in such country held 
proper. 

A mortgage to secure a given number of notes of a 
particular currency is a mortgage to secure the re¬ 
payment of whatever may be legal tender at the 
time of repayment in the country where such cur¬ 
rency circulates : (1923) 2 Ch. 466 and (’39) 26 
A.I.R. 1939 P. C. 74, Pel. on. [P 71a] 

The mortgagor in Gibraltar covenanted to repay 
certain number of Spanish pesetas in Gibraltar in 
consideration of an advance of this amount. Subse¬ 
quent to this the Spanish Government imposed a 
prohibition on export from or import to Spain of the 
Spanish pesetas but it continued to be the currency t 
in Spain. There was also an accessible market in 1 
Gibraltar for sale and purchase of notes. In an ac¬ 
tion od the mortgage in Gibraltar the question was 
as to what was the equivalent in sterling at Gibraltar 
of Spanish pesetas—whether it was according to the 
rate prevailing in the market in Gibraltar or the 
rate in the Spanish custom house at the Spanish 
frontier at which sterling of Gibraltar was converted 
into pesetas. 

Held that all that the Court had to do was to 
ascertain what was the legal tender in Spain for so 
many pesetas and then to inquire whether there was 
a market in Gibraltar for the sale and purchase of 
such Spanish currency and if so what was the 
market rate. The only necessary reference to Spanish 
law was for the purpose of ascertaining what in 
Spain was legal tender for the payment of so many 
Spanish units of account. This having been asoer- ^ 
tained.the Court at Gibraltar was not concerned with 
the domestic currency regulations and restrictions 
imposed by the Spanish Government and therefore 
for the purposes of the present suit the Spanish pro¬ 
hibition on the import to or export from Spain of 
Spanish peseta notes was irrelevant. There was no 
reason why in preference to the rate obtaining in the ' 
Gibraltar market, the rate at which sterling was 
convertible into pesetas at the Spanish custom house 
at the frontier should be adopted. This was not a 
market rate of exchange and it apparently worked 
only one way. [P 71c,d,e,/,p] 

Stephen Chapman — for Appellant. 

Patrick Devlin — for Respondent. 

Lord Macmillan —The question at issue 
between the parties to this appeal is as to h 
the legal equivalent in sterling at Gibraltar 
on 25th May 1989, of certain amounts of 
Spanish pesetas. By a mortgage dated 28th 
October 1931, on freehold property in Gib¬ 
raltar the appellant Marrache covenanted to 
pay to the respondent Onos on Slst October 
1986, “the sum of 50,000 pesetas” in consi¬ 
deration of an advance of this amount. By 
a second mortgage on the same property 
dated 22nd November 1933, the appellant 
Marrache covenanted in similar terms to 
repay to the respondent Ashton on 8lst 
October 1936, a loan of "the sum of 25,000 
pesetas.” And by a third mortgage also on 
the same property dated 28th March 1984 the 
appellant Marrache covenanted to repay to 
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c the respondent Ashton on 3lst October 1936, 
“the sum of 35,000 pesetas,” being the amount 
of a further loan. On 25th May 1939, the res- 
pondent Ashton took out a writ of summons 
in the Supreme Court of Gibraltar against 
the appellant Marrache claiming payment 
of the sum of £l433-los. as the equivalent of 
60,565.45 pesetas at 42.25 pesetas to the pound 
sterling, being tbe amount of the principal 
sums with interest then due under the 
second and third of the before-mentioned 
mortgages. On the same date, the respon¬ 
dent Ono3 took out a writ of summons against 
the appellant Marrache claiming payment of 

l the sum of £1200 as the equivalent of 50,712.50 
pesetas at 42.25 pesetas to the pound sterling, 
being the amount of the principal sum with 
interest then due under the first of the 
before-mentioned mortgages. The actions 
were not preceded by any demand for pay¬ 
ment. They were consolidated on 13th June 
1939. The appellant Marrache in his defences 
alleged that at the date of the raising of the 
actions the market value of pesetas in Gib- 
raltar was 132 to the pound sterling and on 
3rd July 1939, he tendered payment to the 
respondent Ashton of £458 16 s. 8d. and to the 
respondent Onos of £384 3s. 9d., being the 
c equivalents of the sums of pesetas due by 
him at the rate of 132 pesetas to the pound 
sterling. On the tenders being refused he 
paid these sums into Court on 3rd July 1939. 

The rate of 42.25 pesetas to the pound 
sterling adopted by the respondents in their 
* original claims was admitted to be the official 
rate of exchange current in London under 
the Clearing Office (Spain) Order, 1936, but 
in the course of the proceedings the respon- 
dents departed from their claim to apply 
this rate and maintained that the rate of 53 
pesetas to the pound, which they justified 
as will appear in the sequel, should be applied. 
d To this contention the learned Chief Justice 
gave effect and on 4th April 1940, he pro¬ 
nounced judgment in favour of the respon¬ 
dent Ashton for £1181 14s. and in favour of 
the respondent Onos for £992 8s. lid. It is 
against this judgment that the present appeal 
is brought. All three parties were resident 
in Gibraltar and their rights and obligations 
under the mortgages in question were ad¬ 
mittedly governed by the law of Gibraltar, 
which was the place of payment of the sums 
in pesetas due by the appellant. The amount 
of these sums was admitted to be correctly 
stated in the writs of summons as at 25th 
May 1939, wheil the writs were issued and 
this date, it was agreed, was the date at 
which the appellant’s liability should be 
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ascertained. The contest was thus narrowed a 
to the question whether for the purposes of 
the cases pesetas should be reckoned at 53 or 
at 132 to the pound. 

Evidence of legal and financial experts 
was adduced on both sides. From this it 
appeared that in October 1936, and until 20th 
January 1939, gold and silver coins were legal 
tender in Spain but that from 20 th January 
1939, and consequently on 25th May 1939, 
Bank of Spain peseta notes, popularly known 
as “Franco” notes, were, apart from gold, 
the only legal tender and currency in Spain. 
By a decree of the Spanish Government of 
24th November 1938, it was declared to be / 
“an offence of monetary contraband” to 
export from or import into Spain inter 
alia Bank of Spain peseta notes, unless 
under conditions immaterial for the present 
purpose. Nevertheless there was as the 
learned Chief Justice found, “a market for 
these notes both in Gibraltar and London 
and elsewhere.” A partner in Galliano’s 
Bank, Gibraltar, stated that there was a 
regular market for them in Gibraltar and 
London and that his bank bought and 
sold such notes in May 1939, the rate being 
about 132 pesetas to the pound. He instanc¬ 
ed a sale on 6th May 1939, to a London 9 
house of 15,000 pesetas at 145 to the pound 
and produced a cable from the Midland 
Bank, London reporting the market rate 
ruling in London for "Franco” Bank of Spain 
peseta notes on 25th May 1939, to be 127 to 
131 pesetas to the pound for denominations 
of 500 and 1000. 

The respondents led evidence to the effect 
that at the Spanish frontier the official rate 
fixed in Spain at which tourists and labourers 
entering Spain from Gibraltar could exchange 
pounds for peseta notes at the Spanish cus¬ 
tom house was 53 pesetas to the pound. This 
was the rate which the respondents, as fr 
above stated, claimed to apply, as being the 
rate legally recognised in Spain. In their 
printed ^ase laid before the Board the res¬ 
pondents stated as a fact not in dispute that 
“at the material time there were dealings in 
Bank of Spain notes in Gibraltar and London, 
these notes being bought and sold atptas. 132 
to the £,” but added that “these notes would 
have to be smuggled into Spain.” It was 
common ground before their Lordships that 
while Bank of Spain peseta notes were legal 
tender in Spain they were not currency in 
Gibraltar, though they circulated there in 
considerable numbers. Consequently these 
notes must be regarded in Gibraltar as com¬ 
modities. It was also agreed that the appel- 
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A lant would have specifically performed his 
covenants if he had tendered to the respon¬ 
dents the appropriate amounts of Bank of 
Spain peseta notes. This was clearly so in 
view of the law as laid down in (1923) 2 Ch. 
466. 1 There the Master of the Bolls (Lord 
Sterndale) said at p. 478 : 

I think that a mortgage to secure a given number 
of reichsmarks is a mortgage to seoure the repay¬ 
ment of whatever may be legal tender at the time of 
repayment in the country where the reichsmark 
circulates. 

The law so stated was approved by this 
Board in 1939 A. C. 145. 3 In that case, as 
here, there w’as an obligation to repay in 
Gibraltar a sum of borrowed pesetas, but at 
the material time peseta notes were not 
legal tender in Spain. The appellant not 
having specifically performed his contracts 
by delivering peseta notes to the respondents 
became liable to them in damages for his 
failure to deliver to them the stipulated 
quantity of the commodity w’hich he had con¬ 
tracted to deliver. The measure of damages 
for his failure is the sum in sterling which 
it would cost the respondents to obtain for 
themselves in the market the amount of the 
commodity which the appellant was bound 
but had failed to deliver to them. This' 
^ assumes the existence of a recognised and 
accessible market for the commodity. Now, 
on the evidence and admissions above set 
out, it is clear that there was a recognised 
and accessible market in Gibraltar for Bank 
of Spain peseta notes and that the respon¬ 
dents on 25th May 1989, could have bought 
in that market 132 pesetas for a pound ster¬ 
ling. They could thus have provided them¬ 
selves at this rate with the equivalent of 
specific performance of the contract. Their 
Lordships see no reason why, in preference 
to the rate obtaining in the Gibraltar market, 
the rate at which sterling was convertible 
into pesetas at the Spanish custom house at 
the frontier should be adopted. This was not 
a market rate of exchange and it apparently 
worked only one way. The respondents did 
not need to resort to the Spanish custom v 
house in order to get pesetas for pounds. It 
was in Gibraltar not in Spain that the appel¬ 
lant had covenanted to deliver pesetas to the 
respondents. The learned Chief Justice, how¬ 
ever, discarded the Gibraltar market rate. 

1. (1923) 2 Ch. 466 : 93 L. J. Ch. 263 : 130 L. T. 

109, In re Ghesterman’s Trusts ; Mott v. Brow¬ 
ning. 

2. (’39) 26 A. I. R. 1939 P. C. 74 : 180 I. C. 985 : 

1989 A. C. 145 : 108 L. J. P. C. 30 : 180 L. T. 

118 : 83 8. J. 132 : 55 T. L. R. 178: 1938-4 All. 

®. R. 713, Pyrmont Ltd. v. Schott.i 


The passage in his judgment dealing with d 

the matter is as follows : 

Whatever the liability of the Bank of Spain may 
be to eventually redeem these notes, (i. e., peseta 
notes out of Spain) it appears to be clear that under 
the municipal law of Spain they are not regarded 
while abroad as part of the legal currency of the 
country and that they are liable to confiscation if 
identifiable by the Spanish authorities. I am of 
opinion that while the prohibition against their re¬ 
patriation remains these notes cannot be regarded 
under Spanish law as legal currency in Spain. 

With all respect, their Lordships are un¬ 
able to accept this argument. The only 
necessary reference to Spanish law was for 
the purpose of ascertaining what in Spain 
was legal tender for the payment of so many f 
Spanish units of account. This having been 
ascertained the Court at Gibraltar was not 
concerned with the domestic currency regu¬ 
lations and restrictions imposed by the 
Spanish Government. There had been no 
Spanish decree demonetizing Spanish peseta 
notes abroad or declaring transactions in 
these notes by foreigners abroad to be illegal, 
if indeed the Spanish Government could 
have effectually so decreed with regard to 
transactions by foreigners abroad. For the 
purposes of the present suits, the Spanish 
prohibition on the import to or export from 
Spain of Bank of Spain peseta notes was in g 
their Lordships’ opinion irrelevant. A con¬ 
tract between foreigners abroad involving 
the introduction of peseta notes into Spain 
in contravention of Spanish law would have 
raised quite a different question. No such 
question arose here. The parties were nob 
governed by Spanish law. All that the Court 
had to do was to ascertain what was legal 
tender in Spain for so many pesetas and 
then to inquire whether there was a market 
in Gibraltar for the sale and purchase of 
such Spanish currency and if so what was 
the market rate. Bank of Spain peseta notes 
were legal tender in Spain, there was a h 
market for such notes in Gibraltar and the 
rate there prevailing was 132 pesetas to the 
pound sterling. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal be al¬ 
lowed, that the judgment of the Chief Justice 
of the Supreme Court of Gibraltar of 4th 
April 1940, be recalled and that the case be 
remitted to the Supreme Court at Gibraltar 
to give judgment against the appellant Mar¬ 
rache in favour of the respondent Ashton 
for the sum of £458 16s. 8d. and in favour 
of the respondent Onos for the sum of £384 
8s. 9d. The respondents will pay to the 
appellant his costs of the present appeal and 
of the proceedings in the Supreme Court of 
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a Gibraltar subsequent to 3rd July 1939, when 
the appellant paid into Court the sums for 
which he is now found to be liable. As the 
writs in the actions were issued without any 
previous demand for payment, the parties 
will each bear their own costs of the pro¬ 
ceedings prior to 3rd July 1939. 

K.S. Appeal allowed. 

Solicitors for Appellant —Booker Andrew & Co. 

Solicitors for Respondent — Wm. A. Crump & 
Son. 
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(From West African Court) 

7th December 1942 


The Lord Chancellor, Lord Porter, 
Sir George Rankin and 
Sir Madhavan Nair 

John Oni Akerele — Appellant 

v. 

The King. 

Privy Council Appeal No. 17 of 1942. 

• (a) Evidence—Admissibility—Evidence of 
similar transactions—Extent of admissibility. 

In a case where a doctor was charged with cri¬ 
minal negligence, in order to show that a particular 
injection given by the doctor was too strong and to 
rebut the presumption that the death of a particular 
boy was due to an exceptional reaction to that in¬ 
jection in his case, the prosecution tendered evi¬ 
dence of the symptoms, illness and death.of nine 
other children : 

Held that the evidence was admissible not as 
evidence of a course of conduct of the carelessness 
or negligent conduct of the doctor in injecting too 
much of a proper mixture but as evidence of the 
reaction to children who were similarly injected at 
the same time and place so as to prove that too 
strong a preparation was used for the injection. 

[P 73/t; P 74a,e] 


* (b) Negligence—Doctor — When he is cri¬ 
minally responsible for, explained—Doctor dis¬ 
solving powder in water and preparing mixture 
and injecting several persons—Mere fact that 
several persons fell ill or died held not suffi- 
® cient to prove criminal negligence. 

A doctor is not criminally responsible for a 
patient’s death unless his negligence or incompe¬ 
tence passed beyond a mere matter of compensation 
and showed such disregard for life and safety as to 
amount to a crime against the State. The degree of 
negligence required is that it should be gross, and 
neither a jury nor a Coart can transform negligence 
of a lesser degree into gross negligence merely by 
giving it that appellation. Care should be taken 
before imputing criminal negligence to a professional 
man acting in the course of his profession. 

[P 75a,6,e] 


Where a doctor was prosecuted for criminal negli¬ 
gence because he had injeoted a too strong prepara¬ 
tion by dissolving certain powder in water as a 
result of which several persons died : 

Held that the only negligence was the single act 
of dissolving the powder in water before giving the 
inoculations, it was immaterial that the symptoms 


were revolting or that the result was to make many G 
persons ill: the act had already taken place and its 
observed consequences which only showed them¬ 
selves at a later date could not add to its crimina¬ 
lity. The negligence to be imputed depended upon 
the probable, not the actual, result. Criminal negli¬ 
gence could not be said to have been proved merely 
because a number of persons have been made gravely 
ill after receiving the injection. Merely because too 
strong a mixture was once dispensed and a number 
of persons were made gravely ill, a criminal degree 
of negligence could not be said to have been proved. 

[P 75ft; P 76a, b, c] 

(c) Privy Council—Criminal appeals — Un¬ 
less injustice of a serious and substantial 
character has occurred, Privy Council will not 
interfere—On circumstances of case held they 
should interfere. j 

The exercise of the prerogative takes place only 
where it is shown that injustice of a serious and 
substantial character has occurred. A mere mis¬ 
direction on the part of the Court below, as for 
example, in the admission of improper evidence, will 
not suffice if it has not led to injustice of a grave 
character. Nor does the Judicial Committee advise 
interference merely because they themselves would 
have taken a different view of the evidence admitted. 
Such questions are, as a general rule, treated as 
being for the final decision of the Courts below. (’17) 

4 A. I. R. 1917 P. C. 25, Foil. [P 76d,«] 

[In this particular case in view of the following 
facts viz., the distinction between civil and criminal 
liability has been inexactly drawn, the ground upon 
which a criminal charge is based ill defined, and 
the instances of negligence increased from one to q 
many by imputing a fresh act of negligence in the 
case of each death, held they shoul<Tinterfere.] 

H. Douglas and S. N. Bernstein —for Appellant. 

' Attorney-General and Eenelm Preedy — 

for Respondent* 

Lord Porter.—The appellant in this case 
is a duly qualified medical practitioner who 
carried on practice in Nigeria. On 7th March 
1941 he was charged before the Assistant 
Judge at Umudhia Sessions of the High 
Court of the Enugu-Onitsha Division in the 
Protectorate of Nigeria on three charges : 

(i) Manslaughter, contrary to s. 325 of the 
Criminal Code, in killing one Kalu Ibe in May 
1940. (ii) Reckless and negligent acts con¬ 
trary to S. 343 (l) (e) of the said Code in 
giving medical treatment to the said Kalu in 
a manner so rash or negligent as to endan¬ 
ger human life or to be likely to cause harm. 

(iii) Reckless and negligent acts contrary to 
S. 343 (l) (f) of the said Code in dispensing 
or administering medicine or poisonous or 
dangerous matter to the said Kalu. 

The learned Assistant Judge who tried 
the case without a jury found the appellant 
not guilty on the second count but guilty on, 
the first and third counts, sentenced him on 
the first charge to three years’ imprisonment 
with hard labour and on the third to a fine 
of £100 or 12 months’ imprisonment with 
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a hard labour to run concurrently with the 
punishment awarded on the other charge, 
and refused bail pending an appeal. On 
appeal, the West African Court of Appeal 
quashed the sentence on the third charge, 
affirmed the conviction on the first charge, 
but varied the sentence to a fine of £500 and, 
in default of payment, to imprisonment with 
hard labour for 12 months. The appellants' 
case states that as a result of this conviction 
his name was struck off the local medical regis¬ 
ter by the Board of Examiners for Nigeria. 
The fine was paid but the appellant petitioned 
His Majesty in Council for special leave 
b to appeal from the conviction and sentence 
of the Court of Appeal and on 27th Novem¬ 
ber 1941, his petition was granted by His 
Majesty in Council. Pursuant to this leave 
their Lordships heard the appeal on 28 th 

and 29th October last. 

At that hearing the Attorney-General on 
behalf of the Crown, whilst maintaining that 
it was open to him to support the convic¬ 
tion on the third charge on the ground that 
the sentence alone had been quashed, ad¬ 
mitted that if the conviction for man¬ 
slaughter should not be upheld, the conviction 
for negligent ‘dispensing or administering 
c medicine could not be supported. It accord¬ 
ingly becomes unnecessary for their Lord- 
ships to consider either the propriety of 
recording a conviction on the two counts or 
w'hether the evidence would support a con¬ 
viction on the third count. The sole question 
is whether sufficient grounds were shown to 
persuade their Lordships that the case w as 
one in which it would be proper for the 
Board in accordance with the principles 
upon which it acts, to advise His Majesty to 
grant the petition of appeal against the deci¬ 
sion of the West African Court of Appeal 
upholding the conviction for manslaughter 
<2 recorded by the learned Assistant Judge. 

The facts giving rise to the charge may be 
briefly stated. The appellant in the course of 
hiB medical practice was touring the Owerri 
Province in May 1940 and the inhabitants of 
the districts of Asaga and Akanu were noti¬ 
fied that they could be treated by him on 
6th and 7th of that month. According to a 
list kept by the appellant 78 persons were 
treated at Asaga of whom 57 were children: 
44 of these of whom 36 were children were 
dealt with on 6th May and 34 of whom 21 
were children on the 7th. On the latter day 
the appellant proceeded to Akanu where 
61 persons were treated of whom 33 were 
children and the remainder adults. With a 
few exceptions the patients appear to have 


been suffering from an endemic disease & 
known as yaws which attacks both adults 
and children causing lesions and ulcerations 
on all parts of the body and in particular 
on the lower limbs and feet. Two methods 
of inoculative treatment for this disease are 
now well-recognised; the injection (i) of 
N. A. B., an arsenical preparation and (ii) of 
Sobita, which consists of sodium bismuth 
tartrate as given in the British Pharmaco- 
poea, and is a trade preparation supplied to 
the doctor by a drug company in the form 
of a powder. It is now common ground that 
the proper do3e for an adult is three grains 
and for a child one. / 

The appellant was accustomed to use the 
second specific and on his visit to Asaga and 
Akanu used it in the case of nearly all his 
patients though apparently not in every one. 
Following his treatment ten children died 
and there seem to have been some other 
cases of sequent illness, but the history of 
the latter was only lightly developed. All 
the ten children who died came from Asaga 
and so far as their Lordships are able to 
ascertain from the evidence five were inocu¬ 
lated on 6th and 5 on 7th May. No illness 
was reported from Akanu. The charge re- 
lates to one of these children, viz., Kalu Ibe. g 
At the trial, besides the testimony of his 
mother and half-brother, evidence as to his 
symptoms was given by Dr. Ibiam, a qualified 
medical practitioner, who had been called 
in to treat him but not until ten days after 
the inoculation. In corroboration of this 
evidence, the deposition was put in of Miss 
Margaret U. B. Reid, a District Mission 
worker of the Church of Scotland at Asaga, 
who had seen this boy a day earlier. From 
this evidence it was apparent that he was 
suffering from stomatitis induced by bismuth 
poisoning. There was no doubt and indeed 
no dispute but that this poisoning resulted h 
from the injection, and both Dr. Ibiam and 
a Dr. Henry, who was also called for the 
Crown, inferred that the subsequent death 
was caused by an overdose. The defence on 
the other hand maintained that Kalu Ibe 
was peculiarly susceptible to the effect of 
bismuth and therefore unexpectedly suc¬ 
cumbed to a dose which would have been 
harmless in the case of a normal child, and 
that in any case the negligence (if any) did 
not amount to criminal negligence. 

In order to show that the injection given 
was too strong and to negative the suggestion 
that the boy’s death was due to- an excep¬ 
tional reaction to sobita in hie case, the 
Crown tendered evidence of the symptoms, 
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, illness and death of nine other children. In 
their Lordships’ view, this evidence was 
rightly received. The learned Judge speaks 
of it as being “evidence of a course of con- 
duct resulting in these various consequences 
of which the death of Kalu Ibe was only 
one.” In their Lordships’ view, no question 
as to a course of conduct arises, but the 

summing up goes on : 

The evidence is admissible in proof that Kalu Ibe’a 
was not an isolated case which might conceivably be 
due to mere inadvertence or idiosyncracy in relation 
to bismuth in Kalu Ibe himself. 

If the words ‘inadvertence or’ are omitted 
this statement, in their Lordships’ opinion, 

6 expresses the true ground for the admission 
of the evidence, and its propriety is perhaps 
better explained by the Court of Appeal 
when its President says : 

The evidence of the illness and death of other 
persons was tendered not to prove the bad character 
of the appellant, nor to prove a course of conduct or 
system but to establish one of the essential points 
which the prosecution had to establish ... to show 
that such a large proportion of the other children 
who were similarly injected by the appellant at the 
same time and place bad reactions similar to those 
of Kalu Ibe as to prove that his reaction could not 
be due to his own idiosyncracy and therefore must 
be due to an overdose. 

According to the appellant’s own evidence, 
e he himself dissolved the powder in sterile.*, 
water and carried a 20-oz. bottle made up 
for the day’s work : made up as he said fresh 
the same day. Strictly speaking, this evi¬ 
dence would lead one to suppose that the 
mixture injected at Asaga on the 7th was 
made up separately from that injected on 
the 6th and, if this were so, some ques¬ 
tion t might arise as to the admissibility 
of the effects of that administered on the 
latter date. But the appellant’s counsel before 
their Lordships withdrew any objection to 
the admissibility of the evidence as a whole 
because he was anxious to make use of the 
£ argument that many of the patients on both 
days were unaffected—a result which could 
not, as he maintained, have been reached if 
the mixture had been dangerously strong. 
Even if only the events of the 6th May are to 
be considered, not less than five children out of 
thirty-six, so far as their Lordships are able to 
ascertain, died after the first day’s treatment; 
and, from the description of the symptoms, 
the Courts in Nigeria were plainly justified 
in inferring that the cause was stomatitis 
resulting from bismuth poisoning. No doubt 
an overdose might be given in one of two 
ways, either by injecting too much of a proper 
mixture or by injecting the right quantity 
of too strong a preparation. In the former 
case, the evidence would not be admissible 


as showing that because the appellant had s 
been careless in one administration he was 
likely to be negligent in another. But it is 
clear that the charge was based-upon the 
latter suggestion and therefore the evidence 
was admissible as tending to show, from the 
effect produced, the strength of the mixture 
in the bottle. 

The question therefore for their Lordships 
to determine is whether it is proved that the 
appellant negligently prepared too strong a 
mixture on the morning of the 6th May, and 
if so, whether that one act amounted to cri¬ 
minal negligence. Various other acts of neg¬ 
ligence were at one time suggested by the 3 
prosecution, viz.: that the accused failed to 
instruct his patients to come back after in¬ 
jection and took no adequate steps to treat 
them after he was informed of their illness. 
These suggestions were subsequently with¬ 
drawn, and were rightly discarded by the 
learned trial Judge in his summing-up. It is 
therefore unnecessary for their Lordships to 
pronounce upon his criticism of the appel¬ 
lant’s excuse, when he returned to Asaga on 
the 17th after having been informed of his 
patients’ illnesses, that the fault was his 
‘boy’s,’ and of his failure to treat them fur¬ 
ther. Their Lordships would only observe in 3 
passing that he did come back, that out of 
his own pocket he provided mouthwash and 
milk, that he endeavoured without success 
to enlist an assistant to continue the treat¬ 
ment : that the excuse, admittedly false and 
recognised to be false at the time it was 
made by those who heard it, was put forward 
when the appellant was in the midst of a 
hostile mob, some armed with knives, who 
were at least threatening him and one of 
whom tried to kill him, though he ultimately 
managed to escape. 

The learned trial Judge found that the • 
appellant negligently prepared too strong a & 
mixture and that his negligence was cri¬ 
minal. In his summing-up he points out that 
the negligence on which the case rests lies 
not in the manner in which the accused pro¬ 
ceeded but in what he injected, and relies 
upon the evidence as to the deaths of the 
other nine children and upon that of a Gov¬ 
ernment medical officer called for the defence 
who said that he only knew of ten to twelve 
cases of severe reaction in 1000 to 2000 sobita 
injections given by him and that he would 
be shocked at a proportion of ten to fourteen 
out of seventy. The learned Judge goes on 
to ask whether on this evidence it can be 
said that the accused was guilty of negligence 
in a cr iminal degree in causing the death of 
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o Kalu Ibe. No complaint can be made of what 
he says in reference to the degree which the 
Courts have held essential to constitute a 
criminal offence of negligence. He quotes 
the observations of Lord Hewart L. C. J. in 
(1925) 94 L.J.K.B 791 1 : 

A doctor is notcriminally responsible fora patient's 
death unless his negligence or incompetence passed 
beyond a mere matter of compensation and showed 
such disregard for life and safety as to amount to a 
Icrime against the State, 

and adds from Halsbury’s Laws of England 
(Hailsham Edition), vol. 9, sub-title Crimi¬ 
nal Law : , 

What amount of negligence is to be regarded as 
gross is a question of degree for the jury, depending 
6 on the ciroumstances of each particular case. 

Both statements are true and perhaps 
cannot safely be made more definite, but it 
mu 9 t be remembered that the degree of neg¬ 
ligence required is that it should be gross, 
and that neither a jury nor a Court can 
transform negligence of a lesser degree into 
gross negligence merely by giving it that 
appellation. The further words spoken by 
the Lord Chief Justice in the same case are, 
in their Lordships’ opinion, at least as im¬ 
portant as those whioh have been set out: 

It is desirable that, as far as possible, the explana¬ 
tion of criminal negligence to a jury should not be a 
e mere question of epithets. It is, in a sense, a ques¬ 
tion of degree, and it is for the jury to draw the line, 
but there is a difference in kind between the negli¬ 
gence which gives a right to compensation and the 
negligence which is e crime. 

How necessary it is to keep this distinc- 
tion in mind may he illustrated by reference 
to two cases. In a note to ( 1866 ) 4 F. and F. 
920 2 it is said : 

It is impossible to define it (i. e., culpable or cri¬ 
minal negligence) and it is not possible to make the 
distinction between actionable negligence and cri¬ 
minal negligence intelligible, except by means of illus¬ 
trations drawn from actual judicial opinions. 

That was a case in which a customer sent 
d two bottles to a chemist, one for aconite 
and the other for henbane. The chemist by 
mistake put the aconite into the henbane 
bottle with the result that the customer 
took 80 drops of the former and died of it. 

Erie C. J. left the case to the jury, but 
put it strongly to them that they ought not to call 
upon the prisoner for his defence: the case was no 
sufficiently strong to warrant them in finding the 
prisoner guilty on a charge of felony. 

So in (1859) 1 F. and F. 519.® Pollock 0. B. 
Bumming up in a case in which the prisoner, 
•who was not a regular practitioner, had admi- 

1. (1925) 94 L. J. K. B. 791: 19 Cr. App. B.8: 183 
L. T. 780: 89 J. P. 162: 69 S. J. 622: 41 T. L. B. 

657, B. v. Bateman. 

2. (1866) 4 F. and F. 920, B. v. Noakes. 

3. (1869) 1 F. and F. 619, B. v. Criok. 


nistered lobelia, a dangerous medicino, which a 

produced death, said in his summing-up : 

If the prisoner had been a medical man, I should 
have recommended you to take the most favourable 
view of his conduct, for it would be most fatal to the 
efficiency of the medical profession if no ono could 
administer medicine without a halter round his neck. 

The two cases quoted are of course only 
examples, but in their Lordships’ view they 
do rightly stress the care which should be 
taken before imputing criminal negligence 
to a professional man acting in the course of 
his profession. It is unfortunate that in the 
present case the two dootors called for the 
Crown were accustomed to use N. A. B. and 
had little if any practical experience of sobita, f 
with the result that no information was 
forthcoming as to what excess of strength in 
the mixture would be required to produce 
the observed consequences in a normal patient 
and how widespread amongst the medical 
profession is or ought to be the knowledge 
of the danger of an overdose. It may be 
conceded that both N. A: B. and sobita are 
dangerous drugs if not properly used, as 
Dr. Ibiam said, but the known margin of 
error is nowhere referred to. The trial Judge 
ends his summing-up by saying : 

The question now is, on this evidence, can it be 
said that the accused was guilty of negligence of g 
criminal degree in causing the death of Kalu Ibe ? 
We have heard that sobita is supplied in powder 
form which has to be dissolved in water in a certain 
strength. Evidently this involves no matter of any 
particular technical finesse. But accused in giving 
these injections managed to make at least eleven 
persons gravely ill with symptoms of the moat re¬ 
volting order. In the single visit to Asaga when he 
gave the injection to Kalu Ibe out of a total of 78, 
there were eight other cakes besides this boy — a 
proportion of over 11 per cent, serious casualties all 
like Kalu Ibe, through overdose of sobita. 

One would think that in travelling the country¬ 
side, as is the accused’s practice, giving these injec¬ 
tions on what may be teamed a wholesale scale, to 
these somewhat primitive people who have little 
knowledge of what to do if anything goes wrong 
and little access to medical assistance, he would at 
least make as certain as is humanly possible that he 
injects the correct doses. In my view the conclusion 
is inescapable that accused acted with a degree of 
negligence that can only be described as criminal. 

If, as their Lordships have indicated, the 
only negligence on whioh reliance could be 
placed is the single act of dissolving the pow¬ 
der in water before giving the inoculations, 
it is immaterial that the symptoms were re- 
volting or that the result was to make many 
persons ill; the act had already taken place 
and its observed consequences which only 
showed themselves at a later date could not 
add to its criminality. The negligence to be 
imputed depends upon the probable, not the 
actual, result. It is unfortunate that the 
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a learned Judge nowhere states in what he 
finds the negligence to consist unless it be 
in its fatal consequences in so large a num¬ 
ber of instances. If one may judge from his 
reference to the fatal consequences in the 
case of the other children, he seems to have 
thought that one death might have been due 
to inadvertence, whereas ten could not, and 
to have forgotten that one act only could be 
complained of, viz.: — the mixing of too 
strong a solution in making up the pre¬ 
paration. To hold this opinion is to impute 
to the accused repeated acts of negligence 
as if he were to be blamed for w r ant of care 
in the case of each injection instead of the 
one act of carelessness in preparing the 
imixture to be injected. Moreover, the learned 
Judge in the penultimate paragraph of his 
summing-up, quoted above, so far from 
considering whether gross negligence has to 
be proved, appears to think it enough if the 
appellant did not make as certain as is 
humanly possible that he injected the correct 
doses. 

Their Lordships cannot accept the view 
that criminal negligence has been proved 
merely because a number of persons have 
been made gravely ill after receiving an in- 
c jection of sobita from the appellant coupled 
with a finding that a high degree of care 
has not been exercised. They do not think 
that merely because too strong a mixture 
was once dispensed and a number of persons 
were made gravely ill, a criminal degree of 
negligence was proved. In coming to this 
conclusion their Lordships do not find them¬ 
selves in substantial disagreement with the 
judgment of the Court of Appeal in Nigeria 
save in one respect, viz.: in their under¬ 
standing of the grounds upon which the 
learned Judge based his decision. That Court 
as they apprehend did not itself pronounce 
& upon the facts but inquired only whether 
the finding of the Court below had sufficient 
evidence to support it. It did not consider 
whether the learned Judge had sufficiently 
directed his mind to an analysis of the acts 
said to constitute a felony and to the degree 
of care required of a professional man against 
whom a criminal charge is preferred. Nor 
are their Lordships conscious of departing 
from the rules whioh they have laid down 
for their own guidance in considering whe¬ 
ther they should allow an appeal in a criminal 
matter. “The exercise of the prerogative”, 
said Lord Haldane in 44 I. A. 137, 4 “takes 

4. (’17) 4 A.I.B. 1917 P. 0. 25 : 39 I. .0. 311 : 
18 Or. L. J. 471 : 44 Cal. 876 : 13 N. L. R. 100 : 
44 I, A. 137 (P.C.), Dal Singh v. Emperor. 
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place only where it is shown that injustice * 
of a serious and substantial character has 
occurred. A mere misdirection on the part of 
the Court below, as for example in the 
admission 'of improper evidence, will not 
suffice if it has not led to injustice of a grave 
character. Nor does the Judicial Committee 
advise interference merely because they 
themselves -would have taken a different 
view of the evidence admitted. Such ques- 
tions are, as a general rule, treated as being 
for the final decision of the Courts below. 
Their Lordships are not in any circum¬ 
stances prepared to differ from the Courts 
below in a criminal case for any less cogent / 
reason than those required by this state¬ 
ment. In this particular case however in 
their view the distinction between civil and 
criminal liability has been inexactly drawn, 
the ground upon which a criminal charge 
is based ill defined, and the instances of 
negligence increased from one to many by 
imputing a fresh act of negligence in the 
case of each death. In the result the case is 
one in which they consider that they ought 
humbly to advise His Majesty to allow the 
appeal and quash the conviction. 

K.S. Appeal allowed. 

Solicitors for Appellant — Oldfields. 9 

Solicitors for Respondent — Burchells. 
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1st February 1943 

Viscount Maugham, Lords Russell 

op Killowen, Macmillan, Romer 

and Clauson 

Attorney-General of Alberta—Appellant 

v. 

Attorney-General of Canada and others 

— Respondents. 

Privy Council Appeal No. 20 of 1942. /, 

(a) Constitutional law—Central or Provincial 
field of legislation — Legislation falling exclu¬ 
sively within Central field — It is immaterial 
whether Central Legislature has dealt with it 
or not—Provincial Legislature has no power. 

Legislation coming in pith and substance within 
one of the olasses specially enumerated in the Central 
List is beyond the legislative competence of the Pro¬ 
vincial Legislatures. In such a case it is immaterial 
whether the Central Legislature has or has not dealt 
with the subject by legislation, or to use other well- 
known words, whether that legislative field has or 
has not been occupied by the legislation of the 
Central Assembly. Where the Central Legislature 
has been given exclusive legislative authority as to 
“all matters coming within the classes of subjects” 
enumerated it cannot be said that, unless and until 
the Central Assembly legislates on any such matter 
the Provinces are competent to legislate: 1898 A. C. 

700, Bel. on. CP SO**] 
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[Held that the Debt Adjustment Aot, 1937, of the 
Province of Alberta as a whole was a serious and 
substantial invasion of the exclusive legislative 
powers of the Parliament of Canada in relation to 
bankruptcy and insolvency.] [P 80c,d] 

(b) Constitutional law—Central or Provincial 
field of legislation—Main subject within exclu¬ 
sive powers of Central Legislature — Matter 
incidental or ancillary within powers of Provin¬ 
cial Legislature—Latter is competent to legis¬ 
late only if Central Legislature has not already 
occupied such field. 

If a subject of legislation by the Province is only 
incidental or ancillary to one of the classes of sub¬ 
jects enumerated in the Central List and is properly 
within one of the subjects enumerated in the Provin¬ 
cial List, then legislation by the Province is com- 
fy petent unless and until the Central Legislature 
chooses to occupy the field by legislation: (1894) 
A. 0. 189, Rel. on. [P 80a] 

[Held that the Debt Adjustment Act, 1937, of the 
Province of Alberta obstructed and interfered with 
the actual legislation of the Parliament of Canada in 
relation to bankruptcy and insolvency : (1928) A. C. 
187, Rel. on.] 

(c) Interpretation of statutes—-Hardship and 
injustice resulting from construction—It is for 
Legislature to avoid it. 

The fact that the hardship and injustice will be 
eaused as a result of a certain construction is no 
1 concern of the Court. They can only be avoided by 
an Act of the Legislature. [P 83d,e] 

p # _ 

(’40) Chitaley, Preamble N. 7 Pta. 4, 8. 
c 

Wilfrid Barton and J. Leonard Stone — 

for Appellant. 

C. Romer and J. L. Stone; F. W. Wallace ; and 
J . W. Estey (Attorney-General) and F. W. 
Wallace — for Intervenors (for A. G. Manitoba 
and A. G. Ontario; A. G. New Brunswiok; and 
A. G. Saskatchewan) respectively. 

D. N. Pritt, Frank Gahan and C. F. H. 
Carson (Can. Bar) — for Respondents. 

Viscount Maugham. — This appeal by 
special leave is presented by the Attorney- 
General of Alberta against the decision of 
the Supreme Court of Canada dated 2nd 
December 1941, which answered certain ques- 
d tions concerning the constitutional validity 
of the Debt Adjustment Act, 1987, of the 
Province of Alberta as amended by five later 
Acts. These questions had been referred to 
the Supreme Court for hearing and consi¬ 
deration pursuant to S. 55, Supreme Court 
Act (Revised Statutes of Canada, 1927, Chap¬ 
ter 85) by the Governor-General in Council 
by an order made on 19th May 1941. The 
Supreme Court decided that the Act in ques¬ 
tion is ultra vires of the Legislature of 
Alberta. The Attorney-General for Saskat¬ 
chewan as a respondent and the Attorneys- 
General for Manitoba, Ontario and New 
Brunswick as intervenants supported the 
appeal. Distress of a very serious nature was 
rife in Alberta and the adjoining Prairie 
1943 E/105, 11 & 12 a 


Provinces from at any rate the year 1920, e 
and divers statutes were-passed in those Pro¬ 
vinces and in particular in Alberta directed 
to the relief of the inhabitants. In the view 
their Lordships have taken, it does not seem 
to be necessary to give even a summary of 
these statutes beginning with the Drought 
Area Relief Act, Chap. 43 of 1922. The Act 
now under consideration (to be hereafter 
generally referred to as “the Act”) is the last 
of a series of legislative attempts to relieve 
the distress of resident farmers and others 
while keeping within the legislative powers 
of the Province as laid down in the British 
North America Act, 1867, as amended. Their f 
Lordships approach the important questions 
before them on the assumption that there 
was sufficient and it may be said grave need 
for legislation for the relief of distress in the 
Province. They desire, however, to point out 
that the question before them is not as to 
the expediency, still less as to the wisdom, 
of the present Act. The question is simply 
one as to the power of the Province to pass 
it. If the answer Bhould be in the negative 
it must necessarily follow that the Dominion 
has full power to pass a statute dealing with 
the matter or such part of it as is beyond 
the power of the Province. g 

Before stating the nature of the Act, it 
should be mentioned that it contains amend¬ 
ments designed to deal with the objection 
that a preceding Act encroached upon the 
matter of “Bankruptcy and Insolvency” 
which (under S. 91 (2l) of the British North 
America Aot) is within the exclusive legisla. 
tive authority of the Parliament of Canada. 
O’Connor J. had decided in favour of this 
objection, (1941) 1W. W. R. 480. 1 Certain com¬ 
pulsory composition provisions mentioned by 
the learned Judge are now removed; but the 
important provisions of S. 8 (which will be 
stated in detail later) remain. The consi- h 
deration of the Act (as it now stands) came 
before the Supreme Court of Canada in the 
year 1940 in Winstanley’s case (Attorney- 
General for Alberta v. Atlas Lumber Co., 
Ltd.). This was an action brought without 
“a permit” under the Act against a resident 
debtor in Alberta upon a promissory note. 

It was there held (the judgment of Deff C. J. 
being concurred in by Rinfret, Crocket, Davis, 
Kerwin, Hudson and Taschereau JJ. affirm¬ 
ing the judgment of Ewing J.) that S. 8 (a) 
of the Act so far as it extends to actions upon 
bills of exchange and promissory notes is 
repugnant to the enactments of the Dominion 

1. (1941) 1 W. W. R. 430, North American Life 
Assurance Co. y. MoLean. 
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j in the Bills of Exchange Act (chap. 16 of 
the Revised Statutes of Canada, 1927, and 
amendments thereto) and that the absence 
of a permit to bring the action was therefore 
not a defence. The Act is now under consi¬ 
deration in a proceeding which involves 
its validity as a whole. It is in four parts; 
but Part 2 has been repealed. There is a 
preliminary part containing definitions in¬ 
cluding one stating that a 

resident debtor means a person who is a debtor and 
who is an actual resident of and personally living in 
the Province and includes the personal representative 
or representatives, son, daughter, widow or widower 
of a deceased resident debtor and includes a family, 
5 corporation which is a debtor, 

as therein mentioned. There is also an elabo¬ 
rate definition of “resident farmer.” In S. 3 
there is provision for the constitution of a 
Debt Adjustment Board to consist of one, 
two, or three members appointed by the 
Lieutenant-Governor in Council. The powers 
of the Board can be exercised by any single 
member or by any person designated by the 
Board with the approval of the Lieutenant- 
Governor. Under S. 6 the Board has power 
to make “inquiries .... with regard to the 
property of any resident debtor or resident 
farmer” and may examine the debtor or any 
c other persons under oath and has the same 
power as a commissioner under “The Public 
Enquiries Act.” Part I of the Act begins 
with S. 8 which in its sub-s. (l) enacts as 
follows: ' 

Q. —(1) Unless the Board or any person designated 
by the Board under the provisions of this Act, issues 
a permit in writing giving consent thereto: (a) no 
action or suit for the recovery of any money which is 
recoverable as a liquidated demand or debt in respect 
of any claim enforceable by virtue of any rule of law 
or equity or by virtue of any statute, except money 
payable in respect of rates and taxes payable pursuant 
to any statute, and debts owing to a hospital for 
hospital services; and (b) no proceedings by way of 
execution, attachment or garnishment; and (c) no 
d action or proceeding for the sale under or foreclosure 
of a mortgage on land, or for cancellation, rescission 
or specific performance of an agreement for sale of 
land or for recovery of possession of land, whether 
in Court or otherwise; and (d) no action or proceed¬ 
ing to sell land under or in satisfaction of any judg¬ 
ment or mechanic’s lien; and (e) no seizure or dis¬ 
tress, under an execution or under any lease or any 
tenancy howsoever created, lien, chattel mortgage, 
conditional sale agreement, crop payment agreement 
or in attornment as tenant under any agreement for 
sale or mortgage, and no sale or other proceeding 
thereunder either by virtue of rights of property at 
common law or under a statute passed prior to this 
Act; (f) no proceedings by a lessor, mortgagee, 
vendor or other person claiming possession of a share 
of crop in any case where the provisions of The Crop 
Payments Act apply; and (g) no action respecting 
Buch other class of legal or other proceedings as may 
be brought within the provisions of this section by 
order of the Lieutenant-Governor in Council, 


shall be taken, made or continued by any person 
whomsoever against a resident debtor in any case. 

Sub-section (3) provides that the section 
shall not apply to any contract made or 
entered into by a debtor where the whole of 
the original consideration for the contract 
arose on or after 1st July 1936; but shall 
apply to (amongst other things) any judg¬ 
ment obtained before 1st July 1936. By sub- 
s. (5) the board may at any time in its 
discretion cancel or suspend any permit 
which has been previously issued under the 
section by the board. Under s. 9 no permit 
is to be granted in respect of any proceedings 
on a mortgage of farm-lands or an agreement 
for sale thereof, if those proceedings lead to 
foreclosure by reason only of the temporary 
impossibility owing to abnormal depreciation 
in values of realising the probable normal 
value of the security. Under S. 10 a creditor 
may apply for a permit to commence or con¬ 
tinue any action against a resident debtor, 
and the board in that case must make its 
proper enquiries and thereupon may issue a 
permit or refuse or adjourn the application 
for such period as it thinks fit. By 8.11 it is 
provided that the time during which pro¬ 
ceedings are prohibited by the board does 
not run against the creditor under the Limi¬ 
tation of Actions Act 1935. 

Part III of the Act relates to negotiations 
for agreements for the adjustment of debts 
of resident debtors. Section 21 provides that 
any resident debtor or the creditor of any 
resident debtor can by written application 
call on the board to investigate the resident 
debtor’s financial position, and to endeavour 
to negotiate an agreement for the settlement 
of the debtor’s debts, either in full or by a 
composition. The board is to have all the 
extensive powers of inquiry conferred by the 
Act. Any agreement between a resident 
debtor and a creditor made through the 
agency of the board, however informal, is to 
be binding (S.22); and the board (S. 23) is 
to endeavour to bring about an agreement 
between the resident debtor and his creditors 
whereby that the secured and unsecured 
debts of the debtor are reduced to an amount 
which in the opinion of the board is in 
accordance with the ability of the debtor to 
pay, either presently or in the future having 
regard to the productive capacity of the 
farm and its equipment and the average net 
prices of agricultural produce between the 
date of the debt being incurred and the date 
of adjustment (see ss. 22 and 23). 

Part IV contains provisions specially ap¬ 
plicable to resident iarmers. Section 26 pro- 
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a vides that a resident farmer who is in default 
on a proposal formulated and confirmed 
under the Farmers’ Creditors Arrangement 
Act 1934 (a Federal Act: 1934, s.c. 24-25 
Geo. V, Chap. 53) cannot be proceeded against 
by'his creditor by any of the proceedings 
set out in s. 8, Debt Adjustment Act 1937, 
unless the board issues a written consent 
under that section. Section 27 provides that 
a chattel mortgage given by a resident farmer 
after 1st May 1934, to secure a past debt 
shall be invalid, unless approved by the 
board within sixty days. By S. 28 a resident 
farmer can be authorised by the board, in 
5 order to supply his own necessities or fodder 
* or seed grain, to sell free of encumbrance 
any goods or chattels subject to a chattel 
mortgage given by him. By S. 29 a resident 
farmer who is a lessee of land under a crop 
share lease may be authorised by the board 
to retain for his own use crop deliverable to 
the lessor. 

Part v contains miscellaneous provisions 
of which 9. 36 is the most noticeable. It 
provides for an appeal by any person who 
deems himself aggrieved by the action of 
the board in granting or refusing a permit or 
its other orders “to a Judge of the Supreme 
c Court sitting with a jury of six persons.” 
Sub-section (8) provides that the question 
as to the action of the board in withholding 
or granting a permit or in giving any direc¬ 
tion under the Act is 

to be a question of fact for the determination of the 
jury under proper instructions from the judge and 
there shall be no appeal from such determination or 
from any judgment or order made thereon. 

The question of fact is nowhere defined. 
Section 32 is a penal section. It provides 
for the imposition of a penalty, namely a 
fine not exceeding two hundred and fifty 
dollars, and in default of payment, a term of 
imprisonment with hard labour not exceed- 
d ing three months, or both on any person 
“who wilfully takes or continues any action 
or proceeding or makes or continues any 
seizure, or sells or disposes of a chattel in 
violation of the provisions of this Act or the 
regulations.” The questions referred, and the 
answers given by the majority of the Supreme 
Court of Canada (Duff C. J. C., Ranfret, 
Davis, Kerwin Hudson and Taschereau JJ.) 
are as follows: 

Question 1: Is the Debt Adjustment Act 1937, 
being Chap. 9 of the Statutes of Alberta 1937, as 
amended by Chap. 2 of the Statutes of Alberta, 1937 
(3rd Session), Chap. 27 of the Statutes of Alerta, 
1938, Chap. 5 of the Statutes of Alberata, 1938 (2nd 
Session), Chap. 81 of the Statutes of Alberta, 1939, 
and Chap. 42 of the Statutes of Alberta, 1941, ultra 
vires of the Legislature of Alberta, either in whole 


(Viscount Maugham) Privy Council 79 

or in part, and if so, in what particular or particulars 
or to what extent ? 

Answer: The said Act as amended is ultra vires 
of the Legislature of Alberta in whole. 

Question 2: Is the said Act as amended operative 
in respect of any action or suit for the recovery of 
moneys alleged to be owing under or in respect of 
any bill of exchange or promissory note ? 

Answer: The said Act as amended is not operative 
in respect of any of the matters mentioned. 

Question 3: Is the said Act as amended operative 
in respect of any proceedings taken to enforce any 
judgment obtained in any action or suit for the 
recovery of moneys owing under or in respect of any 
bill of exchange or promissory note '? * 

Answer : The said Act as amended is not opera¬ 
tive in respect of any of the matters mentioned. 

Question 4: Is the said Act as amended operative 
in respect of any action or suit for the recovery of / 
money or interest thereon, or both, not being money 
or interest alleged to be owing under or in respect of 
any bill of exchange or promissory note, whether or 
not such money or interest is secured upon land 
situated in the said province, in the following cases, 
namely, where such an action or suit is for the 
recovery of: (a) the principal amount of such money 
and interest, if any, where the same are payable in 
the said province ; (b) the principal amount of such 
money and interest, if any, where the same are 
payable outside the said province; (c) the interest 
only upon such money ? 

Answer ; The said Act as amended is not opera¬ 
tive in respect of any of the matters mentioned. 

Question 5: If the answer to any of the parts (a), 

(b) and (c) of question 4 is in the negative, is the 
said Act as amended operative in respect of any g 
proceedings taken to enforce any judgment obtained 
in any action or 6uit in respect of which such answer 
is given ? 

Answer : The said Act as amended is not opera¬ 
tive in respect of any of the matters mentioned. 

Crocket J. who dissented was of opinion 
that the Act is not ultra vires or inoperative 
except in so far as its provisions conflict with 
existing valid legislation of the Parliament 
of Canada. 

The contention on behalf of the appellant 
wa3 that the Act was concerned only with 
matters coming within the classes of sub¬ 
jects enumerated in the following heads of 

S. 92, British North America Act, namely : h 

(13) Property and Civil Rights in the Province. 

(14) The administration of justice in the pro¬ 
vince, including the constitution, maintenance and 
organisation of provincial Courts both of civil and 
of criminal jurisdiction and including procedure in 
civil matters in those Courts. 

(16) Generally all matters of a merely local or 
private nature in the province. 

The contentions of the respondents the 
Attorney-General of Canada, the Canadian 
Bankers’ Association and the Mortgage 
Loans Association of Alberta which ranged 
over a wide ground may be stated thus :— 
First, a denial of the contention that the 
Act was within any of these heads; secondly, 
an argument that the Act is legislation 
within the words “ Bankruptcy and Insol¬ 
vency” in s. 91 (2l), British North America 
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a Act; thirdly, a claim that the Act is legisla¬ 
tion in relation to various other subjects 
enumerated in S. 91 and affects inter alia 
the regulation of trade and commerce, bills 
of exchange and promissory notes, interest, 
and the status of banks and companies 
incorporated under the authority of the 
Parliament of Canada, and, fourthly, that 
the Act is in conflict with a number of Acts 
validly enacted by the Parliament of Canada. 

In the view of their Lordships, there is 
no need, at any rate on this occasion, for 
any new statement as to the true construc¬ 
tion of the British North America Act. The 
& main propositions are now well-established, 
and are re-stated here mainly as a matter 
of convenience. It is well-settled that in case 
of conflict between the enumerated heads of 
S. 91 and the heads of S. 92 the former must 
prevail. The words in S. 91 and particularly 
the emphatic sentence, 

and for greater certainty but not so as to restrict the 
generality of the foregoing terms of this section it is 
hereby declared that (notwithstanding anything in 
this Act) the exclusive legislative authority of the 
Parliament of Canada extends to all matters com¬ 
ing within the classes of subjects next hereinafter 
enumerated 

must be given their natural effect. The final 
words of the section inserted from abundant 
c caution were these : 

And any matter coming within any of the classes of 
subjects enumerated in this section shall not be 
deemed to come within the class of matters of a 
local or private nature comprised in the enumeration 
of the classes of subjects by this Act assigned exclu¬ 
sively to the Legislatures of the Provinces. 

It follows that legislation coming in pith 
and substance within one of the classes 
specially enumerated in s. 91 is beyond the 
legislative competence of the Provincial 
Legislatures under S. 92. In such a case it 
is immaterial whether the Dominion has or 
has not dealt with the subject by legislation, 
or to use other well-known words, whether 
d that legislative field has or has not been 
occupied by the legislation of the Dominion 
Parliament. The Dominion has been given 
exclusive legislative authority as to all 
matters coming within the classes of sub¬ 
jects” enumerated under 29 heads, and the 
contention that, unless and until the Dom¬ 
inion Parliament legislates on any such 
matter the Provinces are competent to legis¬ 
late, is therefore unsound: (1898) A. C. 700 
at p. 715=1 Cam. 542. 2 There were, however, 
cases in which matters which were only 
incidental or ancillary to the main subject 

2. (1898) 1898 A. C. 700 : 67 L. J. P. C. 90 : 78 
L. T. 697 : 1 Cam. 542, Attorney-General for 
Canada v. Attomeys-General for the Provinces of 
Ontario, Quebeo and Nova Scotia. 


which was within the exclusive legislative e 
powers of the Dominion Parliament were 
dealt with by the provincial legislation in 
the absence of Dominion legislation. Since 
the year 1894 it has been a settled proposi¬ 
tion that if a subject of legislation by the 
Province is only incidental or ancillary to 
one of the classes of subjects enumerated in 
S. 91 and is properly within one of the sub¬ 
jects enumerated in S. 92, then legislation by 
the Province is competent unless and until 
the Dominion Parliament chooses to occupy 
the field by legislation: (1894) A. C. 189= 

1 Cam. 447 . 3 It is this proposition which from 
the nature of the case too often leads to / 
difficulty. Legislation since the year 1867 
has assumed many forms in dealing with 
the greater complexity of modern trade and 
civilisation. It is sometimes difficult to deter¬ 
mine whether a particular matter, the sub¬ 
ject of a Provincial Act, is in “ pith and 
substance ” within one of the enumerated 
heads of s. 91 or whether it is merely ancil¬ 
lary or incidental to one of the subjects 
there enumerated. This may raise questions 
as to the precise meaning to be attached to 
one or more of the enumerated heads of 
8. 91 and 8. 92; and finally, there may be a 
doubt whether the legislative field is or is g 
not clear. 

It must not be forgotten that where the 
subject-matter of any legislation is not with¬ 
in any of the enumerated heads either of 
s. 91 or of S. 92, the sole power rests with 
the Dominion under the preliminary words 
of S. 91, relative to “laws for the peace, order 
and good government of Canada.” 

Their Lordships propose now to consider 
the contention that the Act in its main 
character and object constitutes an attempt ■ 
to legislate in relation to "bankruptcy and 
insolvency,” the 2lst head of subjects in 8 . 91. 
Some observations may usefully be made on h 
the meaning of the words "bankruptcy and 
insolvency.” Bankruptcy in England is a 
creature of the legislature and at the date 
of the British North America Act (and until 
1869) was available only for traders. The 
only relief afforded to nontraders was pro¬ 
vided by divers Acts “for the relief of insol¬ 
vent debtors.” The common law, it should 
be remembered, permitted debtors who could 
not pay their debts to be committed to 
prison by any creditor; and the State assum¬ 
ed no liability to keep them from starvation. 
That was assumed to be left to the benevol- 

3. (1894) 1894 A. C.,189 : 63 L. J. P. O. 69 : 6 R. 

409 : 70 L. T. 538 : 1 Cam. 447, A. G. of Ontario 
v. A. G. for Canada. 
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ence of any oreditor who had caused the 
imprisonment. (See Holdsworth: History of 
English Law, vol. VIII, pp. 229 et seq.) 
When a debtor was in difficulties there was 
generally an unseemly race by creditors to 
obtain a first charge upon his property by 
obtaining judgments and executions. It was 
obviously necessary in any legislative effort 
to introduce a little humanity into the matter 
in dealing both with traders who had com- 
mitted defined acts of bankruptcy and with 
other insolvent debtors, that is to say, all 
persons who were unable to pay their debts 
and obligations as they became due. This 
circumstance had been recognised in England 
before the passing of the British North 
America Act. 

In 1867 the statutory law of Bankruptcy 
in England depended on the Bankruptcy Law 
Consolidation Act 1849 as amended by the 
Bankruptcy Aot, 1861 (24 & 25 vict., C. 134) of 
which the full title was “An Act to amend 
the law relative to Bankruptcy and Insol. 
vency in England.” The collocation of the 
two words may be noted. Like all subse¬ 
quent Acts of the same nature, the Act of 
1849 as amended aipaed in substance at two 
things, justice to the creditors as a bqdy and 
c some measure of consideration to the debtor. 
The latter’s property (speaking generally) 
was taken from him upon adjudication and 
vested in trustees for the benefit (subject to 
certain exceptions which need not be here 
mentioned) of all the creditors. The Bankru- 
ptcy Court had large powers of examining 
the debtor as to his affairs. If he had acted 
without dishonesty and certain kinds of 
impropriety he would ultimately get his 
discharge. During the proceedings he was 
protected from arrest and vexatious litiga¬ 
tion by his creditors. After obtaining his dis¬ 
charge, he wobld be free from his previous 
d liabilities (with certain exceptions) and could 
start in business again. The Act of 18 G 1 also 
made certain provisions for non-traders and 
elaborate provision for the suspension of 
bankruptcy proceedings and for substitut¬ 
ing a deed of arrangement subject to the 
approval and under the control of the Court, 
and further it enabled creditors to wind up 
a debtor’s estate under a deed of composi¬ 
tion subject to the jurisdiction of the Court 
without taking any proceedings in bank¬ 
ruptcy at all (Bankrupty Act, 1861 , ss. 185 
to 200 ). After the notice of the filing and 
registration of such deed no process against 
the property or person of the debtor was 
permitted without leave of the Court. The 
previous Acts “for the relief of insolvent 
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debtors” were repealed (S. 230). It is inani- e 
fest from a perusal of the Acts mentioned 
that they were passed on the assumption 
that the debts due to the creditors were 
enforceable by action and execution against 
the debtor and his property. That fact was 
one of the main reasons for the Act of 1861 . 
Imprisonment for debt was in full operation 
in England (see ss. 98 to 107 of the Act of 
1861. The law as to imprisonment for debt 
was amended by the Debtors Act i860). In 
England it has always been held that, subject 
to the statutory exception as to debts pay¬ 
able at some certain future time, the peti¬ 
tioning creditor’s debt and the debts provable / 
must be debts recoverable by legal process. 
For example, a debt barred by the Statute 
of Limitations is not a debt on which a 
bankruptcy petition can be presented, nor is 
it one provable in bankruptcy (see Hals- 
bury’s Laws of England, Edition 2, Vol. 2, 
pp. 59 and 268). The Dominion Act is very 
similar to the English Bankruptcy Acts so 
far as those matters are concerned, and there 
appears to be no yeason for thinking that a 
similar principle would not be applied in 
Canada to the words “debt due.” It should 
be added that in the usual case of a mora¬ 
torium proclamation the debts become pay- 9 
able at a certain fixed time and therefore such 
debts are not within the above mentioned 
principle: (1915) 84 L. J. K. B. 1275. 4 In the 
Dominion of Canada there was no general 
Bankruptcy Act until the year 1919 (Bank¬ 
ruptcy Act 1919 C. 36). The existing law in 
the Dominion is to be found in R. S. C. 1927, 
Chap. 11 as amended by 21-22 Geo. V, Chap. 17 
and chap. 18; and 22-23 Geo. V, Chap. 89. 
This legislation relates both to bankruptcy 
and insolvency, that is, it contains provisions 
for vesting the property of debtors in trustees 
(a cessio bonorum as it is sometimes called) 
and also for assignments and compositions h 
by insolvent debtors without bankruptcy. 

It is however provided that Part I of the 
Act as amended dealing with acts of bank¬ 
ruptcy, bankruptcy petitions and receiving 
orders is not to apply “to wage-earners or 
to persons engaged solely in farming or the 
tillage of the soil.” 

In 1934 an Act entitled “The Farmers’ 
Creditors Arrangement Act, 1934,” was pass¬ 
ed by the Parliament of Canada. It is stated 
that it shall be read and construed as one 
with the Bankruptcy Act, and it provides 
elaborate provisions for compositions and 
schemes of arrangement by farmers unable 
4. (1915) 84 L. J. K. B. 127^: 1915 H. B. R. 119”: 

112 L. T. 133 : 59 S. J. 106, In re Sahler. 
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a to meet their liabilities as they become due. 
The proposals for such % compositions or 
schemes have to come from the farmers and 
to be approved by the Court. Powers in 
relation to proposals were given to "Boards 
of Review” not very unlike those given to 
the board under parts ill and IV of the 
present Act. 

The validity of this Act was challenged 
in a proceeding instituted by the Attorney- 
General for British Columbia, and there 
was an appeal from the judgment of the 
Supreme Court of Canada to the Privy 
Council: 1987 A. C. 391. 5 The judgment of the 
b Board delivered by Lord Thankerton con¬ 
tains a full statement of the main provisions 
of the Act there in question. The Board, 
affirming the decision of the Supreme Court 
of Canada held that the Act was intra vires 
of the Dominion Parliament under S. 91 (2l). 
The following passage in the judgment is 

material to the present appeal: 

Their Lordships are unable to hold that the statu¬ 
tory conditions of insolvency which enabled a creditor 
or the debtor to invoke the aid of the bankruptcy 
laws, or the classes towhioh these laws applied, were 
intended to be stereotyped under head 21 of S. 91, 
British North America Act, so as to confine the juris¬ 
diction of the Parliament of Canada to the legislative 
provisions then existing as regards these matters. 
c Further, it cannot be maintained that legislative 
provision as to compositions, by which bankruptcy 
is avoided, but which assumes insolvency, is not pro¬ 
perly within the sphere of bankruptcy legislation. 

In the opinion of their Lordships, there 
can be no doubt as to the pith and substance 
of the Act. It is legislation in relation to in¬ 
solvency, that is, in relation to a class of sub¬ 
ject within the exclusive legislative authority 
of the Parliament of Canada. Its plain 
purpose is to relieve persons resident in the 
province and their estate from an enforce¬ 
able liability to pay debts incurred before 1 st 
July 1936 and in many cases to compel the 
d creditors to accept compositions approved 
by the board. This is effected by precluding 
persons from any access to the Courts of 
Alberta to enforce their rights against any 
persons resident in the province without the 
permission of the board which may never 
be obtained. It no doubt does not for all 
purposes destroy the rights of the creditors; 
but it deprives them of the remedies by 
which alone in the vast majority of cases 
those rights can be enforced. If judgments 
in respect of the debts in question have 
already been obtained it precludes or stays 
any proceedings by way of execution, attach- 
5. (’37) 24 AIR 1937 P. C. 95 : 168 I. C. 64 : 1937 

A. C. 391 : 106 L. J. P. C. 67 : 156 L. T. 313:81 
•S. J. 115 : 63 T. L. R. 334, A. G. for British 

Colombia v. A. G. for Canada. 


ment or garnishment unless the permit of e 
the board has been obtained. Proceedings to 
enforce mortgages or other similar or ana¬ 
logous legal proceedings in relation to the 
recovery of land, are subject to the same 
restriction. The debts or liquidated demands 
may have been incurred outside the province. 

It is plain from many sections of the Act 
(e. g. S3. 6, 8, 9, 21, 23, 26 and 28) that its 
main purpose is to relieve resident debtors 
where they are unable to pay their debts as 
they become due. 

On the other hand the board has the duty 
upon the application of a resident debtor or 
any creditor of such a person to "endeavour / 
to bring about an amicable arrangement for 
the payment of the resident debtor’s in¬ 
debtedness,” and to effect a settlement either 
in full or by a composition; and the proposed 
settlement is to be one by which the debts, 
secured or unsecured, are reduced to an 
amount which is in accordance with the 
ability of the debtor to pay presently or in 
the future. The board clearly has power to 
refuse any permit to a creditor who does not 
accept the settlement suggested by the board. 
Their Lordships agree with the Supreme 
Court that it is impossible to escape the con¬ 
clusion that Part ill of the Act contemplates 9 
the use of the board’s power under s. 8 to 
enable it to secure by a method amounting 
to compulsion the consent of the parties to 
the proposed arrangement. 

Their Lordships also agree with the opi¬ 
nion expressed by the Supreme Court that, 
as regards debts where the creditor and the 
debtor reside in the province and the debt is 
payable in the province, the creditor is 
deprived of his right to present a bankruptcy 
petition under the (Dominion) Bankruptcy 
Act. For the reasons already given, fortified 
by a consideration of all the relevant sections 
in that Act, it must be held that in respect h 
of an obligation to which the Act (of 1937) 
applies there is no "debt owing” to the 
creditor within the meaning of S. 4, Bank¬ 
ruptcy Act. It is not immaterial to note that 
the Act would be practically useless if upon 
its true construction it had the result of 
leaving any creditor or creditors with a debt 
or aggregate debts amounting to five hundred 
dollars at liberty to present a bankruptcy 
petition. In their Lordships’ opinion the Act 
of 1937 seriously interferes with the existing 
legislation of the Dominion. 

On these grounds their Lordships have 
come to the conclusion, in agreement with 
the Supreme Court, on the one hand, that 
the Act as a whole constitutes a serious and 
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a substantial invasion of the exclusive legisla¬ 
tive powers of the Parliament of Canada in 
relation to bankruptcy and insolvency, and, 
on the other hand, that it obstructs and 
interferes with the aotual legislation of that 
Parliament on those matters. Moreover, if 
some of the less important provisions con¬ 
tained in the Act were to be regarded as 
merely ancillary to general Acts relating to 
bankruptcy and insolvency, such as those 
• already referred to, that conclusion would 
not avail the appellant since in their Lord- 
ships’ view the ancillary matters must be 
regarded as being within the domain of 
b bankruptcy and insolvency, and the Pro¬ 
vincial Legislature is precluded from enter¬ 
ing into that now occupied field: 1928 A. C. 
187=2 Cam. 455. 6 

Having arrived at this conclusion it would 
not be in accordance with the practice of 
the board for their Lordships to express 
their opinions on the other important mat- 
ters discussed and decided in the judgment of 
Chief Justice Duff concurred in by Rinfret, 
Davis, Kerwin, Hudson and Taschereau JJ. 
On these matters their Lordships think it 
right to express no opinion, and they desire 
to adopt the observations of Lord Sumner in 
c delivering the judgment of the Board in 1929 
A. C. 260=2 Cam. 584 7 as to the difficulties 
in which the Provincial Legislatures find 
themselves in matters like this, and the 
desire of their Lordships not to appear to 
say anything which might restrict their 
authority in any case distinguishable from 


the present. 

It should be mentioned that an argument 
was based on S. 39 of the Act. It « ' fch ® r ® 
said in effect that the provision of the Act 
shall not be so construed as to authorise the 
doing of anything not within the legislative 
powers of the province. The sect!on cannot 
d in this case at least assist the appellant. If 
apart from S. 39 the Act is ultra vires, it 
must be construed and treated as such, it 
remains a nullity and the section is plainly 

inoperative. Their Lordships’ attention was 
called to the fact that a result of the Act^ 
total invalidity would be that the protection 
afforded by 8.11 would disappear, and that 
rights which, in view of the Act, had no 
been enforced might have become time- 
barred. The hardship and injustice of such 
a result are undeniable, but they can only 
be avoided by an Act of the Legislative 

6. (1928) 1928 A. 0. 187 : 2 Cam. 455, Royal Bank 

of Oftnfcdft v. Laru 0 . p 

7. (1929) 1929 A. 0. 260 : 2 Cam. 634, Att. Gen. 

for Manitoba v. Att. Gen. for Canada. 


Assembly of the province of Alberta. In the 
result, the appeal fails, and their Lordships 
will humbly advise His Majesty that it 
should be dismissed without costs, and that 
the opinion of the Supreme Court should be 
affirmed. 

K.s. Appeal dismissed. 

Solicitors for Appellant — Blake (t Redden. 

Solicitors for Intervenors — Blake & Redden. 

Solicitors for Respondents — Charles d Russell 
d Co. and Lawrence d Jones d Co. 
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Lord Romer, Sir George Rankin 
and Sir Madhavan Nair 

Gopal Das and another—Appellants 

v. 

Sri Thakurji and others—Respondents. 

Privy Council Appeal No. 35 of 1940: Allahabad 
Appeal No. 3 of 1936. 

(a) Civil P. C. (1908), O. 13, R. 3—Objection 
as to mode of proof must be taken before docu¬ 
ment is marked and not in appeal for first time. 

Where the objection to be taken is not that the 
document is in itself inadmissible but that the mode 
of proof put forward is irregular or insufficient, it is 
essential that the objection should be taken at the v 
trial before the document is marked as an exhibit 
and admitted to the record. A party cannot lie by 
until the case comes before a Court of appeal ana 
then complain for the first time of the mod ®£ f 8 pr ™ & f j 


C P. c._ 

(’40) Chitaley, O. 13 R. 3, N. 2 Pt. 2. 

(b) Registration Act (1908), S. 60 (2) — En- 

iorsement showing presentation and execution 
3 y p_Only thing to be proved is whether per¬ 

son presenting was P or imposter—It is ques- 
ion of fact. 

Where the registrar’s endorsements show that in 
L881 a person olaiming to be P and to have become 
jon of H by adoption made by his widow if, pre- 
jented the receipt for registration and admitted exe- 
mtion, and that he was identified by twopersons one h 

whom was the scribe of the document and was 
known to the registrar, what remains to be shown is 
that the person admitting execution before the regis¬ 
trar was P and no imposter. The question is one of 
fact: 83 Cal. 537 (P.O.) and (’22) 9 A.I.R. 1922 P.C. 
56, Ref. £ p 87c ’ d 3 

(c) Evidence Act (1872), S. 74 (2) — Original 
receipt though registered is private document. 

The original receipt executed by an individual and 
registered under the Registration Act is not “a pub¬ 
lic record of a private document” within S. 74 (2). 
The original has to be returned to the party : (’15) 

2 A.I.R. 1915 P.C. Ill, Ref. [P 87 gM 

(d) Evidence Act (1872), S. 66 — Document 

when last heard of held in previous litigation 
to be in possession of plaintiff’s father — No 
reason to suppose to be in possession of defen¬ 
dant _Notice to produce on plaintiff is mere 

formality. 


A. I. R. 
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Where no reason appears for supposing that a 
a document is in the possession of the defendant but 
has been held in a previous litigation to have been 
in the possession of the plaintiff’s father when last 
heard of a notice to produce served upon the plain¬ 
tiffs would be a mere formality. [P 886] 

S. P. Khambatta — for Appellants. 

Sir Thomas Strangman and J . M . Parikh — for 

Respondents. 

Sir George Rankin. —This is an appeal 
by the plaintiffs from a decree of the High 
Court at Allahabad dated 3rd October 1935, 
affirming a decree of 7th November 1930, by 
which the Subordinate Judge at Benares 
dismissed the suit. The plaintiffs claim as 
b reversioners of one Parshotam Das who died 
in 1883, a Hindu governed by the Benares 
school of law. 

HARISH CHANDRA (d. 16th August 1856) 

= MANKI BAHU (d. 1st June 1893) 

_I_ 

I I I I 

Hiran Bibi Mukandi Punno Bibi Adopted in 
=Jagan- Bibi=Rag- (Deft. 2) 1860 Parsho- 

nath Das hunath Das =Mannu tam Das(d.De- 
| | Lai cember 1883) 

Krishna Das Baijnath Das =Bindeshri 

alias Chhuttu (Deft. 3) Bahu (d. 27th 

Lai (Deft. 4) August 1916 

_I 

| I 

c Mohan Bibi Sohan Bibi 

(Deft. 5) (Deft. 6) 

=Baldeo Das (d.) =Mukandi Lai 

_I 

Gopal Das Baldeo Das 

(Plaintiff 1) (Plaintiff 2). 

Harish Chandra, whose name stands at 
the head of the pedigree table, died in 1856 
leaving a widow, whose name was Manki, 
three daughters (one born posthumously), 
but no son. In 1860 the widow adopted 
Parshotam Das, then about five years old. 
When he died in 1883 he left a widow 
Bindeshri and two daughters Mohan and 
d Sohan. Manki Bahu his adoptive mother 
survived him and died in 1893. His daugh¬ 
ter Sohan was married to Mukandi Lai and 
the plaintiffs Gopal Das and Baldeo Das are 
her sons. Thus, when Parshotam Das died 
Bindeshri inherited his property. When she 
died in 1916 her daughters succeeded, but in 
1926 they executed a deed of relinquishment 
in favour of the plaintiffs who thus make 
title as reversioners of Parshotam Das to 
any estate which he may have possessed at 
his death. 

The defendants to the suit, in addition to 
Mohan Bibi and Sohan Bibi, who are only 
joined pro forma, are a certain idol and its 
managers. The plaint lays claim to all the 
property left by Parshotam Das and sets 


forth the particulars thereof in eight sche- e 
dules or lists. List 8 may be neglected since 
it merely mentions certain articles as in the 
plaintiffs’ own possession. Lists 6 and 7 
mention properties claimed as accretions 
to the estate of Parshotam Das but this 
claim is now abandoned. Lists 4 and 5 com¬ 
prise moveables as to which it is clear and 
is now admitted that the plaintiffs are 
barred by limitation. In the result the pro¬ 
perty now in dispute may be shortly described • 
as consisting: firstly, of the proprietary 
interest in a village called Sheodasa in the 
Benares district together with certain inci¬ 
dental rights as mortgagees of inferior inter- / 
ests therein (lists 1 and 2 ): secondly, of a 
house in the city of Benares which used to 
be the family dwelling house of Harish 
Chandra and is called the bari haveli, 
together with an orchard adjacent thereto 
(list 3). Another house, called the chhoti 
haveli, is also entered in list 3 as having 
belonged to Parshotam Das, but this is not 
a subject of dispute as it has never been in 
the possession of the defendant idol or its 
managers and is not claimed by them. These 
properties at Sheodasa and Benares belonged 
originally to Harish Chandra and the plain¬ 
tiffs’ claim is that Parshotam Das inherited 7 
them from him. The defendant idol has two 
lines of defence to the claim. First, that 
pleaded in para. 15 of the written statement: 
“It is denied that the property in dispute 
or any part thereof was left by Babu 
Parshotam Das.” Secondly, that by a com¬ 
promise dated 17th May 1896, and made by 
Bindeshri in a litigation between her and 
Harish Chandra’s daughters, in considera¬ 
tion of her getting the chhoti haveli and 
Rs. 20,000 Government promissory notes all 
claim to the Sheodasa property, the bari 
haveli and the orchard was given up by 
Bindeshri on behalf of her husband’s estate h 
and so as to bind his reversioners. This 
compromise was referred to in the plaint, 
which attacked it as having no validity 
against the plaintiffs. 

From petitions made by Manki Bahu to 
the Agent of the Governor-General in the 
years 1860 and 1871, she is seen to have 
claimed from the first that the adoption of 
Parshotam Das was the subject of special 
stipulation to the effect that she should 
retain all her rights in her late husband’s 
property and even that its disposition after 
her death should be within her control. 
Such stipulations may be assumed to have 
been invalid as against a minor but Parsho¬ 
tam Das could when he came of age assent 
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a to any stipulation made by her or make any 
new bargain with her. On 9th December 
1871, Manki Bahu exeouted a will which was 
signed by Parshotam Das, then about 16 
years of age, in token that he accepted it. 
It was registered by her on the 22 nd of that 
month. The importance of its provisions 
does not arise from their ever having taken 
effect on her death, but partly from its 
recitals and partly from the reference to 
them made in a receipt of 1881 hereinafter 
mentioned and in a later will of 1893 made 
by the same testatrix; partly also from the 
light it throws upon Manki’s claims and 
b conduct. In this will of 1871 Manki Bahu 
expresses some disappointment with Parsho¬ 
tam Das, and proceeds to declare what is to 
happen to her husband’s estate after her 
death. She treats it in effect as if it were 
her own absolute property. She wanted 
Government to undertake its guardianship 
and to appoint a manager, who with 
Parshotam Das and one other were to form 
a committee. In a paragraph numbered 3 
she recited “I have made a temple of 
Thakurji in my own dwelling house,” men¬ 
tioning the bari haveli and its boundaries 
and adding "the orchard which is adjacent 
c to the said kothi towards the north will also 
remain in the name of Thakurji.” She fixed 
various sums for the expenses of the worship. 
In para. 4 she proceeded : 

I give to BabutParehotam Das, the adopted son, 
two promissory notes for Rs. 12,000 out of the notes 
for Rs. 63,200 detailed in this will together with a 
pucca house adjoining my kothi towards the north. 
After my death he should live and eat in it with 
his wife and children. He and his children will have 
power to enjoy the principal and interest of the said 
notes. Except this he and his descendants and heirs 
shall have no right to or claim for any estate and 
moveable and immovable properties after my death. 

She also gave to each of her three daugh¬ 
ters promissory notes for Rs. 8000 and pro- 
d vided that they should have no right or 
claim to anything more. The interest on the 
remaining Government promissory notes for 
Rs. 27,200 she directed to be expended in 
giving various small monthly sums to rela¬ 
tives and servants, on the worship of the 
thakur, on repairs, etc. As to the village of 

Sheodasa, she provides : 

The profits of mouza Sheodasa . . . which amount 
to Rs. 13,000-14-0, will always be exclusively spent 
on account of the worship*of Thakurji and Sbivaji, 
and the food for Brahmans and other such acts. 

The will concludes with a statement that 
she could alter or cancel its provisions in 
her lifetime and that so long as she lived 
she would remain in possession of the entire 
estate of her husband as before. After the 
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execution of this will an inscription in stone 0 
was put over the gate of the bari haveli. It 
bears date 19th October 1878, and is in the 
form of a declaration by Manki Bahu, refer¬ 
ring to her will to the effect that the dwell¬ 
ing house and grove have been dedicated as 
a temple of Sri Thakurji. It states also that 
the deity has been entered as proprietor of 
village Sheodasa, the profits from which are 
to meet the expenses of worship, food, deity 
offerings, eto. Exhibit KK, which was endor¬ 
sed by the trial Judge as ‘‘admitted against 
plaintiff” is a certified copy of a registered 
instrument which purports to be a receipt 
dated 29th March 1881 signed by Parshotam / 
Das. The Registrar’s endorsements are to the 
effect that it was presented for registration 
on the same day by Parshotam Das, who 
admitted execution and signed his name as 
the person presenting it and again as the 
person who had executed it. Two persons 
signed as witnesses to the execution of the 
document and two as witnesses to the regis¬ 
tration. The body of the document is as 
follows : 

I, Babu Parshotam Das, adopted son of Mt. Manki 
Bahu, widow of Babu Harish Chand, deceased, resi¬ 
dent of mohalla Bula Nala in the city of Benares, do 
declare as follows : 

After the death of her husband, Babu Harish g 
Chand, Mt. Manki Bahu adopted me, the exeeutant, 
according to the wishes of the said Babu, her 
deceased husband. After performing the ceremonies 
relating to my adoption, she, under a will, dated 2nd 
and registered on 23rd December 1871, made an 
arrangement in respeot of the whole of her property 
(‘imlak’) with my consent. So far as I am concerned 
the said will provides that Rs. 12,000 in notes and a 
bouse adjoining the ‘kothi’ on the north, have been 
given away to me, the executant and adopted son, 
and that, besides the said property, I, the adopted 
son, or my descendants or heirs shall have no right 
or claim to the ‘imlak,’ i. e., the moveable and im¬ 
movable properties comprised in the will. Accord¬ 
ingly, in fulfilment of the conditions laid down in 
the said will, I, the executant, along with my wife, 
have, with effect from the date of the execution of h 
the will, been in separate possession of the 'pucca 
haveli’ adjoining the ‘kothi’ on the north, and re¬ 
ceiving always from Babu Saheba and bringing to 
our use the interest on the sum of Rs. 12,000 in 
notes. Now, I, the executant, stand in need of cele¬ 
brating the marriage of my daughter. I have, there¬ 
fore, taken from Babu Saheba and brought to my 
use and enjoyment a sum of Rs. 1000 in cash out of 
the notes for Rs. 12,000, entered in the will as pay¬ 
able to me. Now there remain notes of Rs. 11,000. 

I shall always take the interest on the said sum and 
whenever I shall in any way stand in need of money 
I shall take the said notes or cash from Babu 
Saheba. I have, therefore, executed these few pre¬ 
sents by way of a receipt, acknowledging payment of 
Rs. 1000 in cash out of Rs. 12,000, payable to me, 
so that they may serve as evidence and be of use 
when needed. 

This document was written in the civil Court, city 
Benares, on 29th Maroh 1881, corresponding to 
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x Chait Badi Amavas, Sambat 1937, by the pen of 
Girja Prasad, resident of mohalla Piri Kalan in the 
city of Benares. 

I executed this receipt for Rs. 1000. It is correct. 

(Sd.) Parsotam Das, in autograph, in Hindi. 
Witnesses :— 

(Sd.) Sheo Prasad Misir, at present residing in 
Bula Nalla, in autograph, in Hindi. 

(Sd.) Gopal Singh, resident of Peri Khurd, by 
the pen of Parsotam Das. 

On this document it is maintained by the 
defence that Parshotam Das when some 25 
years of age is seen to be accepting the 
chhoti haveli and Government promissory 
notes to the value of Rupees 12,000 as the 
property which he was to get by his adop- 
b tion, and to be giving up any claim to the 
properties now in dispute. In the revenue 
records of 1883 the khewat of mouza Sheo- 
dasa stands in the name of the defendant 
idol with Manki Bahu’s name as manager. 
It seems clear that neither Parshotam Das 
nor Bindeshri ever collected any rents from 
the village. A registered document dated 9th 
December 1883, purports to be a copy of the 
will of Parshotam Das by which he left all 
his property to his wife Bindeshri saying 
that she was to be malik of the whole of his 
estate and that “no one other than her, will 
have a power or right to be the owner of 
c the property.” The trial Court accepted this 
will as proved but the High Court on appeal 
did not. Parshotam Das died very soon after 
the date which this document bears — in 
December 1883. In 1893 shortly before her 
death Manki Bahu made a second will by 
which she referred to her first will of 1871, 
and said that under it she had been manag¬ 
ing the whole of her property but that cer¬ 
tain changes had taken place. By this second 
will she claimed to be owner of Sheodasa 
and of Government promissory notes to the 
amount of Rs. 44,000. Of the latter, rs. 12,000 
were given absolutely to Bindeshri and 
d Rs. 24,000 were divided unequally between 
her three daughters. She directed that the 
income from Sheodasa should be applied, 
with other income, to the maintenance of 
the worship of the defendant idol and the 
chhetra or charity attached to it for feeding 
the poor. Apart from the Government pro¬ 
missory notes for Rs. 12,000 Bindeshri was 
not to have any power of transfer. 

Manki Bahu died on 1st June 1893, a very 
little more than 12 years after 29th March 
1881 , the date of the receipt, Ex. KK. Her 
death was followed by a suit of 1895 brought 
by her daughter Punno against Bindeshri 
which ended in the compromise of 27th May 
1896, already mentioned. The compromise 
was itself attacked in a suit brought in 1906 


by Sohan Bibi, the mother of the present e 
plaintiffs, against her mother Bindeshri, 
her sister Mohan Bibi and her husband’s 
three sisters. This, properly considered, was 
a representative suit brought on behalf of 
the whole body of reversioners presumptive 
and contingent — 52 I. A. 398 1 but the idol 
was not made a party. The sait was carried 
on appeal to the Board and was ultimately 
dismissed by Order in Council dated 14th 
May 1914. The High Court in the present 
case held that this decision was not res 
judicata so as to conclude the present 
appellant’s claim, and the contrary is not 
contended by learned counsel for the / 
respondent idol. On this view, however, it is 
difficult to see why the High Court thought 
themselves obliged to dismiss the plaintiffs’ 
appeal—a result inconsistent with their find¬ 
ings but arrived at apparently out of defer¬ 
ence to the previous decision of the Board. 
The High Court also held that fraud had 
been practised upon Sohan Bibi in connexion 
with that appeal to His Majesty. The first 
matter for consideration upon this appeal 
is in their Lordships’ view the registered 
receipt of 1881 given by Parshotam Das. The 
trial Judge admitted it as proved and marked 
it Ex. KK. He refers to it several times in <J 
his judgment: 

The arrangements made under the said will (i.e. 
of 1871) were ratified by him in a registered receipt 
dated 29th March 1881, in which he clearly states 
that the will was made by Manki with his consent, 
that he had been given a house and promissory 
notes for Rs. 12,000 only, that in fulfilment of the 
conditions laid down in the will he aloDg with his 
wife had been in separate possession of the house 
and receiving the interest on the sum of Rs. 12,000 
and had no claim to any other property. 

The learned Judge points out also that on 
the face of the compromise of 1896 this 
receipt was declared to have been admitted 
and accepted together with the two wills of 
Manki Bahu. Their Lordships do not find h 
in the record nor have they been referred 
to any objection taken at the trial to the 
admission in evidence of the receipt. No 
discussion or decision thereupon appears to 
be recorded. In the High Court it was en¬ 
tirely disregarded. The learned Judges say: 

In order to substantiate the plea of adverse posses¬ 
sion, reliance has been placed on a certified copy of 
a receipt alleged to have been executed by Parshotam 
Das on 29th March 1881. The plaintiffs did not 
admit the execution of tfcis receipt by Parshotam 
and here again no foundation was laid by the defen¬ 
dants for the admission of secondary evidence. Fur¬ 
ther there was no evidence to prove the execution of 

the receipt by Parshotam Das. _ _ _.— 

1. ('25) 12 A.I.B. 1925 P.C. 272 : 91 I. C. 370 : 28 
O. O. 352 : 52 I. A. 398 : 47 All. 883 (P.C.), Mata 
Prasad v. N ages bar Sahai. 
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j On giving to this very important question 
the full consideration which it deserves their 
Lordships do not think that the High Court’s 
rejection of the document can be sustained. 
The endorsement “admitted against the 
plaintiffs” is in the form generally employed 
by the trial Judge under O. 13, R. 4 for docu¬ 
ments tendered by the defendants just as 
the plaintiffs’ documents are marked “ad¬ 
mitted against the defendant.” The endorse¬ 
ment means that the document is admitted 
in evidence as proved. Where the objection 
to be taken is not that the document is in 
itself inadmissible but that the mode of 
b proof put forward is irregular or insufficient 
it is essential that the objection should be 
taken at the trial before the document is 
marked as an exhibit and admitted to the 
record. A party cannot lie by until the case 
comes before a Court of appeal and then 
complain for the first time of the mode of 
proof. A strictly formal proof might or 
might not have been forthcoming had it 
been insisted on at the trial. In the present 
instance, it does not appear that the objection 
was taken at the proper time or that it 
would have been of any avail had it been 
taken. The plaintiffs claim as reversioners 
e of Parshotam Das and any statement proved 
to have been made by him is evidence against 
them as an admission. The registrar’s endor¬ 
sements show ( see sub-s. (2) of S. 60, Registra¬ 
tion Act, 1877) that in 1881 a person claiming 
to be this Parshotam Das, and to have 
become son of Harish Chandra by adoption 
made by his widow Manki Bahu, presented 
the receipt for registration and admitted 
execution. He was identified by two persons 

_one Sheo Prasad and the other Girja 

Prasad, who was the scribe of the document 
and was known to the Registrar. What 
remains to be shown is that the person ad- 
d mitting execution before the Registrar was 
this Parshotam Das and no impostor. The 
question is one of fact except in so far as 
there was as matter of law a presumption 
that the registration proceedings were regular 
and honestly carried out: 331. A. 60 a at p. 65; 
48 I. A. 865 2 3 at p. 372. It seems clear that 
any objection to the sufficiency of the proof 
upon this point would have been idle, the 
circumstances being such that the evidence 
of due registration is itself some evidence of 

2. (’06) 33 Cal. 537 : 33 I. A. 60 : 3 C. L. J. 349 ; 

10 C. W. N. 522 (P.C.), Gangamoyi Debi v. Troi- 

luokbya Nath. 

3. (’22) 9 A.I.R. 1922 P. C. 66 : 64 I. C. 299 : 48 

I. A. 365 : 24 0. C. 272 (P.C.), Ehtisham All v. 

Jamna Prasad. 


execution as against the plaintiffs. Wills and e 
documents which are required by law to bo 
attested raise other questions but this receipt 
was not in that class. The receipt was re. 
ferred to in, and wa9 part of the basis of, the 
agreement of compromise of 27th May 1896, 
mentioned in the plaint and produced by the 
plaintiffs (Ex. 14). Whatever criticism the 
plaintiffs may have upon Bindeshri’s acts, 
their mother Sohan Bibi as presumptive 
reversioner had in her suit of 1906 failed to 
resist this receipt being held proved. In that 
case Girja Prasad, the scribe of the docu¬ 
ment, and one of the two persons who iden¬ 
tified Parshotam Das before the Registrar in / 
1881 was called; as appears from the judg¬ 
ment of the trial Court dated 26 th July 1909 
(Ex. e), holding the document to be proved, 
and by the record of the appeal brought 
before the Board in that suit. The High 
Court’s judgment in that case (6th April 
1911) is one of the plaintiffs’ documents in 
the present case (Ex. 9), and clearly treats 
the receipt as proved : indeed, it would seem 
to indicate that the matter was not in con¬ 
test. Apart altogether from the Order in 
Council of 14th May 1914, which upheld the 
compromise, there is more than enough in 
the circumstances of the case to entitle the g 
trial Judge to treat the receipt as a docu¬ 
ment whose execution had been admitted by 
Parshotam Das in 1881. 

The only other ground for the High 
Court’s rejection of it appears to be that 
‘‘no foundation was laid by the defendants 
for the admission of secondary evidence.” 

It was contended by Sir Thomas Strangman 
for the respondents that the receipt comes 
within para. 2 of S. 74, Evidence Act, and 
was a “public document”; hence under 
S. 65 (e) no such foundation is required as 
in cases coming within els. (a), (b) and fc) of 
that section. Their Lordships cannot accept h 
this argument since the original receipt of 
1881 is not “a public record of a private 
document.” The original has to be returned 
to the party— see sub-s. ( 2 ) of S. 61 , Registra¬ 
tion Act, 1908. A similar argument would 
appear at one time to have had some accep¬ 
tance in India but it involves a misconstruc¬ 
tion of the Evidence Act and Registration 
Act and later decisions have abandoned it. 
The line of cases may be found in the text¬ 
books Kef. Rustoraji’s Law of Registration, 
Edn. 3, 1989, p. 358), but it will suffice for 
their Lordships to refer to 19 c. W. N. 929, 4 a 

4. (’15) 2 A.I.R. 1915 P. C. Ill : 29 I. C. 807 : 93 

P. R. 1915 : 19 C. W. N. 929 (P.C.), Padman v. 

Hanwanta. 
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a case about a registered will. It was said in 
the judgment of the Board delivered by 
Mr. Ameer Ali: 

It was urged in the course of the argument that a 
registered copy of the will of 1898 was admitted in 
evidence without sufficient foundation being laid for 
its admission. No objection however appears to have 
been taken in the first Court against the copy ob¬ 
tained from the Registrar’s office being put in evi¬ 
dence. Had such objection been made at the time, 
the District Judge, who tried the case at first 
instance, would probably have seen that the defici¬ 
ency was supplied. 

It would not appear that in the present 
case the defendants were in any difficulty 
upon this point. From Ex. E the judgment 
b of the District Judge on 29th July 1909, in 
Sohan Bibi’s suit of 1906 it appears that the 
original receipt when last heard of was held 
to be in the possession of Mukandi Lai the 
present plaintiffs’ father on behalf of their 
mother Sohan Bibi. No reason appears for 
supposing that it is in the possession of the 
defendant idol or its managers and a notice 
to produce served upon the plaintiffs would 
have been a mere formality. 

The receipt of 29th March 1881 must, in 
their Lordships’ view, be taken as proved. 
When once it is admitted to the record their 
Lordships think that, apart altogether from 
c its direct effect to negative or terminate any 
right or claim of Parshotam Das to the bari 
haveli, the orchard, or Sheodasa, the receipt 
taken with the other evidence makes reason¬ 
ably plain the fact that from that time 
Manki Bahu and the defendant idol claiming 
through her were in exclusive possession of 
these properties adversely to Parshotam Das 
and his estate for over twelve years. This 
conclusion in no way turns upon the ques¬ 
tions whether Manki Bahu’s will of 1871 took 
effect as a will upon her death in 1893 or 
whether the will of 1893 revoked it. The 
recital in the first will as to the establish- 
d ment of the idol, the fact that she was by 
both wills claiming to dispose of the pro¬ 
perties after her death as though they were 
her own, that she made a particular provi¬ 
sion for Parshotam Das to satisfy his claims 
as an adopted son, that the defendant idol 
was entered in the revenue papers of 1883 as 
owner of Sheodasa—these are facts amount¬ 
ing to a sustained course of conduct on the 
part of Manki Bahu throughout the re¬ 
mainder of her life. In rejecting the receipt 
the learned Judges of the High Court rejected 
the main clue to the meaning of the evi¬ 
dence. Thus they say that if Manki Bahu 
remained in possession of the properties in 
dispute “her possession must in the absence 
of proof to the contrary be deemed to be on 


behalf of Parshotam.” Also that there is no © 
evidence to show who remained in actual 
possession of the property between 1871 and 
1883 and between 1883- and 1893. With all 
due respect to the learned Judges, their 
Lordships cannot accept this view of the 
effect of the evidence. It is a view which is 
only rendered possible by the rejection of 
the receipt—a course by which the learned 
Judges disabled themselves from appreciat¬ 
ing the acts and conduct of the parties. 
Their Lordships think it proved that after 
1881 Manki throughout her life was in adverse 
possession of the properties in suit, standing 
strictly by the arrangement with Parshotam / 
Das which the receipt represents; both 
Parshotam Das and his widow Bindeshri 
being dependent on her bounty for anything 
more. In their Lordships’ view, Bindeshri 
when by the compromise of 27th May 1896, 
she gave up all claim to the properties now 
in dispute, abandoned nothing which she 
had any good claim to retain on behalf of 
her late husband’s estate. It is not shown 
that they were properties to which he was 
entitled at his death, but on any view time 
had begun to run against him in his lifetime 
by reason of Manki Bahu’s adverse posses¬ 
sion. His title if any came to an end in 9 
twelve years—that is, before Manki Bahu’s 
death, notwithstanding that his property 
devolved upon his widow in 1883. The prin¬ 
ciple of S. 9, Limitation Act, 1908, applies 
and not Art. 141: 20 Cal. 560; 6 19 C. W. N. 
1280. 6 In these circumstances it is not neces¬ 
sary to consider whether the compromise of 
1896 can be treated as invalid because Bin¬ 
deshri claimed to be entitled under her 
husband’s will to an absolute estate in his 
property, and not merely to the estate of 
a Hindu widow; or on any other ground. 
Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. * 
The appellants will pay the costs of respon¬ 
dents 1 to 7. 

R.K. Appeal dismissed. 

Solicitors for Appellants — T. L. Wilson & Co. 

Solicitors for Respondents — 

Douglas Grant & Dold. 

5. (’93) 20 Cal. 560: 20 I. A. 38 : 6 Sar. 283 (P.C.), 
Asghar Reza v. Mehdi Hossein. 

6. (’15) 2 A.I.R. 1915 Cal. 629 : 27 I. C. 954 : 19 
C. W. N. 1280 : 21 O. L. J. 157, Mohendra Nath 
v. Mt. Shamsunneesa. 
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(From Calcutta) 

22nd January 1943 

Lord Thankerton, Sir George 
Rankin and Sir Madhavan Nair 

Bhabatarini Debi — Appellant 

v. 

Ashalata Debi and others — Respondents. 
Privy Council Appeal No. 57 of 1940. 

••Hindu law—Religious endowment—Sebaiti 

_Succession — Founder appointing sebait but 

not absolutely — On death of sebait, sebaiti 
goes to founder or his heirs — Only son of 
founder appointed sebait but not absolutely 
b Son surviving — Son’s heirs are not excluded 
by founder’s heirs : 22 C.L.J. 404—(’16) 3 A.I.R. 
1916 Cal. 312=32 I. C. 823, OVERRULED. 

The sebaiti is property. It is not a catena of suc¬ 
cessive life estates but is heritable—heritable pro¬ 
perty whioh in the first instance is vested in the 
founder. The founder may direct that a designated 
person should hold the office during that person s 
life either immediately or on the death of a previous 
holder. Such direction—subject to the relevant con¬ 
ditions as to perpetuity, whatever these may be— 
will be good although it carries no right to the heirs 
of the grantee and does not amount to a complete 
disposal of the sebaiti. On the death of the grantee 
the sebaiti goes to the founder or his heirs, because 
the right of the founder is heritable and he has not 
completely disposed of the interest which he has 
. therein. It is impossible to represent this as a spes 
successions. It is a right in the founder and his 
heirs. It is the same estate of inheritance as the 
founder held at the date of the grant. The grant 
did not exhaust it or terminate the founder s interest. 
On the death of the grantee the sebaiti reverts 
because the heritable interest of the founder has 
ceased to be qualified by the grant. The fact that 
the sebait in office completely represents the idol and 
its property, does not prevent the recognition of any 
other person as having a vested interest in remain¬ 
der; and thus preventing any interest in the sebaiti 
from being carried along the straight line oi inherit¬ 
ance from the founder during the time that the 
office is held by any person to whom the founder 
has granted the sebaiti but not absolutely orso as to 
devolve upon his heirs : 22 0. L. J. 404—( 16) 3 
A.I.R. 1916 Cal. 312=32 I.C. 823.07BRB17LBD. 

<2 Lr yoc.a.e,/j 

The founder’s (S’s) only son P survived S. S's 
only valid disposition of the sebaiti was in favour of 
P. His attempts to confer any interest to take effect 
after P’s death were illegal and ineffective : 

Held that the interest given to P did not defeat 
his heritable right and did not exclude his heirs.^ 


Hindu law — 

(’40) Mulla, Page 491 Pt. (q). 

(’38) Mayne, Page 940 Pt. (c). 

J. M. Pringle — for Appellant. 

Sir Thomas Strongman and W. W..K. Page — 

• for Respondents. 

( See Pedigree on next page.) 

Sir George Rankin. — This suit was 

brought in the High Court at Calcutta on 
22nd August 1933. The plaintiff was Bhaba¬ 


tarini daughter and only child then surviving a 
of one Sital Chandra Banerjee, a Hindu 
governed by the Dayabhaga, who bad died 
in 1929. He had in his lifetime established 
certain family idols and had dedicated to 
them considerable properties moveable aud 
immovable. His only son Panchanan had 
died in 1932 leaving a widow Asmantara and 
three daughters. By her suit Bhabatarini 
claimed to have become on the death of 
Panchanan entitled to the sebaiti of the 
idols and to the management of the debutter 
property. She impleaded Asmantara and 
her daughters as persons wrongfully in 
possession of the debutter properties and f 
faslely claiming to be sebaits : though as 
between themselves the widow on ordinary 
principles of succession would of course take 
before the daughters. Bhabatarini and As¬ 
mantara have both died while the present 
appeal to His Majesty was pending, the 
former on 15th February and the latter on 
18 th January 1939. The question to be 
answered is whether on Panchanan’s death 
the sebaiti devolved upon his heirs—that is, 
in the first place, upon his widow—or whe¬ 
ther it went to Bhabatarini as the person 
who at that date was the nearest surviving 
heir of the founder Sital Chandra. The g 
learned trial Judge Khundkar J.* took the 
latter view and by his decree of 26th August 
1937, found in favour of Bhabatarini, but on 
appeal Derbyshire C. J., and Mukherjea J. 
found in favour of Asmantara and by their 
decree of llth July 1938 dismissed the suit. 
The same principles apply on the death of 
these two ladies. On the view taken by the 
trial Judge the sebaiti is now vested in the 
sons of Bhabatarini and of the sister who 
had predeceased her—the seven appellants. 
On the view taken by the Appellate Bench 
it has devolved upon Panchanan’s daughters, 
the three respondents. h 

The terms of the dedication made by 
Sital are to be found in an arpannama or 
deed of dedication dated 3lst March 1922. 
Seven years afterwards he purported to 
cancel this instrument and to re-dedicate the 
same properties on different terms by a deed 
dated 13th February 1929; but the High 
Court have found and it is now accepted by 
both parties to the present appeal that this,, 
deed of 1929 had in law no effect upon the 
previous dedication. The provisions made 
by Sital for the devolution of the sebaiti are 
to be found solely in the deed of 1922. Those 
which became effective in the events which 
happened are that Sital and his wife Raj- 
• Reported in (’38) 25 A. I. R. 1938 Cal. 490. 
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Bbabatarini (d. 1939) 
= Krishnadan 


I 


Asbalata 

(Respondent) 


I 


I 

Panchanan (d. 1932) 
= Asmantaia (d. 1939) 

I 


I I 

Kanaklata Diptilata 
(Respondent) (Respondent) 


I 


Hriday 

(Appellant) 


I 


Sudhanshu Badani 
(d. 1928) = Niranjan 


I 

Baidya 2 daughters, 
(Appellant) 


Jyotirmoy 

(Appellant) 


Hiranmoy 

(Appellant) 


4 daughters, 


Kiriti Bibhuti Mritunjoy 

(Appellant) (Appellant) (Appellant) 

lakshini should be the first sebaits and that 
on the death of Sital (who survived his wife) 
Panchanan should be sebait in his stead. 
This appointment of Panchanan was followed 
b by provisions purporting to say who should 
succeed him in the sebaiti, but these provi¬ 
sions were in law of no effect. Upon the 
death of Panchanan in 1932 the specific pro- 
visions validly made by Sital as founder 
with respect to the succession to the office 
of sebait became exhausted. What happened 
then to the sebaiti right ? Cases are not 
wanting in which it has been said that it 
goes to the heirs of the founder. Of these 
the leading authority is perhaps 16 I. A. 137 1 2 
at p. 144, where Lord Hobhouse said : 

According to Hindu law when the worship of a 
thakoor has been founded the shebaitship is held to 
be vested in the heirs of the founder, in default of 
c evidence that he has disposed of it otherwise, or 
there has been some usage, course of dealing, or 
some circumstances to show a different mode of 
devolution. 

The case itself was one in which a custom 
of primogeniture obtained in the plaintiff’s 
family. The principle thus enunciated was 
said to be illustrated by the case in 5 Beng. 
L. R. 181=13 W. R. 396, 2 where the founder 
had appointed his sister sebait and provided 
that each sebait should appoint his or her 
successor. The sister having died without 
making any appointment it was held by 
Bay ley and Dwarkanath Mitter JJ. that 
"the managership must revert to the heirs 
d of the person who endowed the property.” 
To point to the founder as the person from 
whom descent was to be traced was enough 
to end the case as the suit was brought by 
the sister’s husband’s brother claiming as her 
heir and the defendants were the founder’s 
widows. The language of Lord Hobhouse 
above cited was re-stated by Sir Arthur 
Wilson in 31 I. A. 203 3 * at p. 208, in the form 
'that the title to the property, or to the management 

1. (’90) 17 Cal. 3 : 16 I. A. 137 : 6 Sar. 350 (P.C.), 
Gossami Sri Giridharji v. Roman Lai Ji Gossami. 

2. (’70) 5 Beng. L. R. 181 : 13 W. R. 396, Peet 
Koonwar v. Chutter Dharee Singh. 

3. (’05) 32 Cal. 129 : 31 I. A. 203: 8 C.W.N. 809 : 

8 Sar. 698 (P.C.), Maharaja Jagadindra Nath Roy 

Bahadur v. Rani Hemanta Kumari Debi. 


and control of the property, as the case may be, 
follows the line of inheritance from the founder. 

Save for one case, however, no decision 
appears to have been directed to declaring 
for the purposes of any case like the present, * 
the exact method of determining the indivi¬ 
dual person or persons who should be the 
first takers after those specifically nominated 
to the office by the founder. The decision 
which deals with this precise question is 22 
C. L. J. 404 = 20 C. W. N. 314, 4 a decision of 
Mookerjee and Richardson JJ. In that case 
the founder left a widow and six sons. He 
nominated his widow and two sons to be 
successively sebaits after his death and gave 
no further directions. When the last of the 
three nominated sebaits died, it was held 
that the next takers were "the heirs of the 
founder at the time”—namely, the four sons 9 
then surviving. It was argued to the con¬ 
trary that on the death of the founder all 
his sons took a vested interest subject to the 
right of the nominated persons—that is, a 
remainder subiect to three successive life 
estates in the office. This view was however 
rejected, Sir Asutosh Mookerjee saying: 

We are of opinion that this contention is unsound, 
and that the principle of vested interest while the 
actual enjoyment of the expected interest is post¬ 
poned till the termination of the life estate as ex¬ 
pounded by their Lordships of the Judicial Committee 
in 4 M. I. A. 137, 5 has no application to cases of the 
description now before us. No doubt a shebait holds 
his office for life, 35 Cal. 226, 6 but this does not 
signify that he has a life interest in the office with h 
the remainder presently vested in the next taker. 

The entire office is vested in him, though his powers 

of alienation are qualified and restricted.The 

position of a shebait is analogous to that of a Hindu 
female (widow, daughter or mother) in possession of 
the estate of the last full owner rather than to that 
of the holder of a life estate. When a Hindu female 
is thus in possession she represents the estate com¬ 
pletely and though her powers of disposition may be 
of a restricted character, no one else has a vested 
interest in the estate during her lifetime. Similarly, 

4. (’16) 3 A.I.R. 1916 Cal. 312 : 32 I. C. 823 : 22 
C. L. J. 404 : 20 C. W. N. 314, Kunjamani Dasi 
v. Nikunja Behari Das. 

5. (1846-51) 4 M. I. A. 137 : 7 W. R. 35 : lSuther 
172 : 1 Sar. 327 (P.C.), Rewun Pershad v. Badha 
Beebv. 

6. (’08) 35 Cal. 226 : 7 C. L. J. 315 : 12 C. W. N. 

323, Rajeshwar v. Gopeshwar. 
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when a founder has given valid directions as to the 
° devolution of the shebaitship, as in the present oase, 
upon the death of the last shebait, the office vests in 
persons who at the time constitute the heirs of the 
founder, provided the last shebait has not taken it 
absolutely ; when the office has so vested in them, 
upon the death of each member of the group it 
passes by succession to his heir. . . . 

This is the principle for which Mr. Pringle 
on behalf of the appellants now contends-- 
that the necessity of treating the sebait in 
office as completely representing the idol 
and its property prevents the recognition of 
any other person as having a vested interest 
in remainder; and thus prevents any interest 
in the sebaiti from being, as the learned trial 
^ Judge expresses it, “carried along the straight 
line of inheritance from the founder,” dur¬ 
ing the time that the office is held by any 
person to whom the founder has granted the 
sebaiti but not absolutely or so as to devolve 
upon his heirs. The learned trial Judge in a 
very clear and careful judgment followed 
the decision in 22 C. L. J. 404. 4 The learned 
Chief Justice took the view that, subject to 
the right given to Panchanan by the deed of 
1922 , "the sebaitee and the right of disposing 
of it” remained vested in Sital, and on 
Sital’s death passed to Panchanan aS ( his 
heir. “Panchanan then had not only a ‘life’ 
c sebaitee but the right of disposing of the 
sebaitee: he had the complete heritable and 
descendible rights of a sebait, so that his 
rights passed to his heirs under the Hindu 
law. Their Lordships do not appreciate that 
any question arises in this case as to a right 
of disposing of the sebaiti, and they do not 
here discuss this somewhat special subject- 
matter. Mukherjea J. addressed himself to 
the reasoning in 22 C.L.J. 404. 4 He was criti¬ 
cal of “the observation that there is no vested 
remainder in anybody in such cases.” He 
pointed out that a Hindu widow is regarded 
asa surviving half of her husband, and ob- 
d served that the idea that there can be no 
residuary right in anybody so long as a 
sebait is actually in office can be supported 
only on the principle that sebaiti is an office 
pure and simple and not a property. His 
conclusion was thus expressed : 

To me it seems that both the elements of office 
and property, of duties and personal in.erest, are 
mixed up and blended together in the conception 
of sebaitship. One of the elements cannot be detach- 
ed from the other. The entire rights remain with the 
grantor when a deity is founded and it is open t0 
him to dispose of these rights in any way he likes. 
If there is no disposition, sebaitship remains like any 
other heritable property in the line of the . fo ^° ( ‘er 
and each succeeding sebait succeeds to the rights by 
virtue of his being an heir to his immediate predeces¬ 
sor and not to the original grantor. If it w disposed 
of completely and absolutely in favour of another 


person, there remains nothing in the grantor except e 
the possibility of a revertor when there is a failure or 
extinction of the line of sebaits indicated by him. If, 
on the other hand, the founder has parted with his 
rights only in a partial manner for the lifetime of 
the grantee the residue still remains in him and his 
heirs, and on the death of the grantee, the heir of 
the founder living at the time is entitled to the 
sebaitship. If the grantee in such cases happens to 
be the sole heir of the founder upon whom the resi¬ 
duary right devolves at the same time and he 
becomes the sebait under law as well, then, whether 
or not we invoke the technical doctrine of merger or 
coalescence of the particular estate with the residue, 
his position in my opinion is that of an absolute 
sebait whose rights devolve upon his heirs and not 
upon the heirs of the founder at his death. If there 
was no grant in his favour he would have been enti¬ 
tled to an estate of inheritance under law as regards / 
the sebaitee, and the fact that there is a grant in his 
favour of a limited right cannot make his position 
worse, and take away from him the higher rights 
which he had irrespective of the grant. It would be 
opposed to all principles of law to require that in 
such cases on the death of the shebait who was him¬ 
self the heir of the grantor, the successor can come 
in only to use the technical phrase per formavi doni. 

The fact that the person nominated by 
the founder to succeed him was not a 
stranger but his only son appears at first 
sight at least to put a special element of 
difficulty in the way of the appellants. But 
their Lordships are not of opinion that 
this case can or should be dealt with by dis¬ 
tinguishing it from 22 C.-L. J. 404 4 without 9 
examining the principles therein laid down. 

It was the decision of two learned Judges of 
distinction, one of whom as a Bengali lawyer 
of wide experience had very exceptional 
qualifications for forming an opinion upon 
the matter. The authority of the decision is 
not in their Lordships’ view impaired by 
reason that the same result might have been 
arrived at on an alternative ground—namely, 
that the sebaiti had been given absolutely 
to the last of the nominated persons. Nor 
can it be fairly said that the law as to 
sebaits has of late altered in material res- 
pects by reason of the discussions which 
ended in the Full Bench case in 60 cal. 453. 7 
The effect of that case and of the Board’s 
decision which confirmed it —63 I. A. 448 8 — 
was however to emphasise the proprietary 
element in sebaiti right, and to show that 
though in some respects anomalous, it was 
an anomaly to be accepted as having been 
admitted into Hindu law from an early date. 
It must be noticed however that though 
certain cases are referred to in the judgment 

7. (’32) 19 A. I. R. 1932 Cal. 791 : 141 I. C. 544 : 

60 Cal. 452 : 56 C. L. J. 468 : 37 C. W. N. 29 

(F.B.), Monohar Mukherjee v. Bkupendra Nath 

Mukherjee. 

8 . (’36) 23 A. I. R. 1936 P. C. 318 : 164 I. C. 347 : 

63 I.A. 448 (P.C.), Ganeah Chunder v. Lai Behary. 
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a in 22 C. L. J. 404 4 the learned judges do not 
profess to be following any previous decision 
a« covering the particular point now in 
question. Taking their stand upon the pro¬ 
position that the entire office is vested in 
the person who holds it at any given time 
they arrive at the conclusion that it is im¬ 
possible to give recognition to any interest 
as vested in another. Abstract reasoning of 
thi3 character is never without its perils in 
matters of first impression. Before the re¬ 
sults can be accepted a careful regard must 
be had to practical consequences and to 
competing analogies or principles. This is 
b all the more advisable in the present case 
since there are elements in the Hindu law of 
idol and sebait which the ordinary Hindu 
law of property finds somewhat intractable. 
Their Lordships cannot but agree with the 
remark of Mukherjea-J. that analogies— 
tenant for life, tenant in tail, Hindu woman’s 
estate — however helpful ban be pushed too 
far. 

Reference was made by the trial Judge 
and in the argument before their Lordships 
to the case in 63 I. A. 448 s and it may be as 
well to notice that no question as to the 
correctness of the rule in 22 C. L. J. 404 4 was 
c raised by the facts or considered by the 
Board. The testator Luckey Narain left 
three sons, two of whom, Kartick and Ram, 
were appointed by him to be the first sebaits 
and the provisions of his will marked out an 
invalid and illegal line of descent to take 
effect upon their death. On the death of 
these two sons, there survived the remaining 
son, Ganesh, one son of Kartick, and four 
sons of Ram. Ganesh was not so uninstruoted 
as to claim that he alone inherited the sebaiti 
right but only claimed that he was one of 
the persons entitled as heirs of his father. 
This was made clear by para. 6 of his affida- 
d vit of 15th August 1933, and it was accepted 
that, as Lort-Williams J. put it in his judg¬ 
ment, “Ganesh would succeed along with 
the heirs of Ram and Kartick as joint heirs 
of the testator.” Under the Dayabhaga, as 
under the Mitakshara, grandsons whose 
father is dead take simultaneously with sons 
and per stirpes. The Board having held over¬ 
ruling the appellate Bench that the line of 
descent prescribed by the testator to take 
effeot upon the death of Kartick and Ram 
was illegal, applied “the ordinary Hindu law 
of succession” and restored the decree of 
Panckridge J. that the persons to succeed 
the nominated sons were "the heirs of the 
testator.” 

The case now before the Board is not one 


where the founder has made no disposition e 
with respect to the sebaiti nor has he dis¬ 
posed of it absolutely and completely in fav¬ 
our of another. It requires an intermediate 
case to raise the difficulty which is here pre¬ 
sented— a case where the only disposition 
made by the founder is that he has made a 
grant to X, or to X and Y in succession, of 
the office of sebait without intending or at 
least without effectively directing that the 
heirs of either are to take. Had no such 
nomination been made it is clear that the 
sebaiti would have devolved in the line of 
the founder in like manner as property in- 
herited from a male owner who had held it / 
in severalty and that the next heir if a male 
would become a fresh stock of descent. Un¬ 
less therefore there be cogent reason to the 
contrary, the principle to be applied to the 
intermediate case would seem to be that the 
course of devolution prescribed by the ordi¬ 
nary law should give way so far as is neces¬ 
sary to let in the persons-nominated by the 
founder but no further. It is here that the 
analogy of the Hindu woman and the rever¬ 
sioner is apt to be misleading. The Hindu 
widow is not the only person who can have 
a Hindu woman’s estate and the point that 
she is said to be a surviving half of her hus- <3 
band might perhaps be overstressed. But the 
Hindu widow —- first of all the female heirs 
in the table of succession — never takes in 
the presence of son, grandson or great grand¬ 
son : and when upon her death the estate 
devolves upon the person who is the nearest 
living heir of her husband, this cannot ope¬ 
rate to cut out heirs of a son or grandson 
who survived him. What the appellants seek 
in the present case is to cut out the daugh¬ 
ters of Panchanan who are the heirs of Sital's 
surviving son, since they are not heirs of 
Sital at all. Disparate are the results of 
analogy. h 

Still, it must be recognised that the sebait 
must completely represent the idol or the 
endowment—the deity, the religious purpose, 
the debutter property. As laid down by the 
Board in a case already cited, 31 I. A. 203, 3 
the right of suit is in the sebait in such sense 
that if the sebait be a minor the period of 
limitation is postponed in view of his in¬ 
capacity. It would be intolerable that the 
office should be duplicated by including with 
the incumbent his successor or that third 
parties should be required to deal both with 
sebaits and with presumptive sebaits. This 
is a practical requirement and proceeds from 
reasons which have not much in common 
with the case of a Hindu woman’s estate. 
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a The Hindu woman "repreSents her husband’s 
estate” in the sense that she is owner of it 
— though a limited owner; having a power 
of disposition which is limited by reason 
that she is not herself a stock of descent and 
has a duty to protect the reversion. The 
reversioner when he succeeds to the estate 
may deal with it at his pleasure. The sebait 
has certainly a right of property in his office 
and it may be correct to say that he has 
some sort of beneficial interest in the debut- 
ter property but the idol is the owner of the 
property and the limit set to the sebait’s 
power of disposition is set not to preserve 
the interest of the next sebait but to main¬ 
tain and preserve by proper management 
the endowment or religious institution. The 
nature and extent of the power of alienation 
for necessity is laid ^own in 6 M.I. A. 893 9 — 
perhaps the most often cited of all the cases 
in the Indian reports; for, the principles ex¬ 
pounded by Knight Bruce L. J. apply not 
only to the sebait and the Hindu widow 
but to the karta of a joint family acting on 
behalf of minor members and to a mother 
acting as guardian of the property of her 
minor son. » 

The question remains to be answered on 
* its merits: If it be recognised that the sebait 
must completely represent the idol, does it 
follow that nothing save a spes successionis 
can be attributed to anyone else ? If the 
founder appoints X to be the first sebait but 
not absolutely or so as to carry any interest 
to any heir of X, has he left no interest in 
himself? Their Lordships agree with the Ap¬ 
pellate Bench of the High Court that these 
questions cannot be answered as the appel¬ 
lants’ case requires. They think that 22 C.L.J. 
404 4 should on this point be overruled. It 
seems possible in theory to lay down a series 
of rules for determining which person in a 
d family should succeed to the office of sebait 
to the family idol without assuming that the 
office is property at all. Such rules might 
be made to follow more or less completely 
the same oourse as the line of succession bo 
the property of a Hindu male 6wner. This 
however is no more than a fancy to be men¬ 
tioned only for distinction’s sake and to be 
put aside as soon- as mentioned. It is not a 
theory which anyone maintains nor would it 
serve the appellants’ purpose to suggest it. 
It must now be taken that the sebaiti is pro¬ 
perty, that it is not a qatena of successive 

t9. (1854-57) 6 M.I.A. 393 :18 W. R. 81 : 2 Suther. 

29 : 1 Sar. 552 (P. 0.), Hunooman Persau^ v. Mt. 

Babooee Munraj Koonweree. 

1943 E/125, 13 Sc 14 a 


life estates, 27 I. A. 69 10 at p. 78, but is hori. c 
table—heritable property which in the first 
instance is vested in the founder. It must 
further be accepted that the founder may 
direct that a designated person should hold 1 
the office during that person’s life either 
immediately or on the death of a previous 
holder; and that such direction—subject to 
the relevant conditions as to perpetuity, 
whatever these may be — will be good al- 
though it carries no right to the heirs of the 
grantee and does not amount to a complete 
disposal of the sebaiti. 

If then on the death of the grantee the 
sebaiti goes to the founder or his heirs, this / 
is because the right of the founder is heri¬ 
table and he has not completely disposed of 
the interest which he has therein. It is im¬ 
possible to represent this as a spes succes¬ 
sionis. It is a right in the founder and his 
heirs. It is the same estate of inheritance as 
the founder held at the date of the grant. 
The grant did not exhaust it or terminate 
the founder’s interest. On the death of the 
grantee, the sebaiti "reverts” because the 
heritable interest of the founder has ceased 
to be qualified by the grant. It is only with 
some difficulty that any theory can success¬ 
fully hold together the two elements of g 
“office” and "property,” but the sebaiti right 
involves both and neither element is to bo 
discarded. Their Lordships are not certain 
that they have succeeded in forming a pre¬ 
cise notion of the difficulty that is apprehen¬ 
ded from admitting the possibility that an 
interest in remainder can be vested in the 
founder or an heir of the founder during the 
incumbency of the grantee. 

What is the class of case in which it is 
thought that the existence of this right will 
prevent the sebait from representing the idol 
with that completeness which has hitherto 
been ceded to him ? Rights to prevent mis- ^ 
management, to preserve the foundation, can 
be asserted by anyone having an interest 
therein. Questions may arise which affect 
the title to the sebaiti right itself. But what 
claim to interference with the idol’s worship 
or property can be based upon a right which 
has not vested in possession ? Why in any 
case should the element of "office” be regar¬ 
ded so little or disregarded so completely ? 
The Courts need give no countenance to such 
suggestions. If the office is heritable property 
and may be the subject of a grant limited to 
the period of the donee’s life, the grant may 

10. (1900) 23 Mad. 271 : 27 I. A. 69 : 10 M. L. J. 

29: 7 Sar. 671 (P. 0.), Gnanasambanda Pandara 

Sannadhi v. Velu Pandaram. 
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be regarded as disabling the founder and any 
heir of his from having or asserting during 
the donee’s life any right to represent the 
idol or manage its affairs or from impairing 
in any manner the right of sebaiti which has 
been granted and which has long been well 
defined by the law and practice of Hindus. 
Applied to the facts of the particular case 
beiore the Board, the argument for the ap¬ 
pellants though presented with great clear, 
ness and ability by Mr. Pringle remains 
unattractive. Panchanan, Sital’s only son, 
survived him. Sital’s only valid disposition 
of the sebaiti was in favour of Panchanan. 
His attempts to confer any interest to take 
effect after Panchanan’s death were illegal 
|and ineffective. Yet the interest given to 
Panchanan is said to defeat his heritable 
right and to exclude his heirs. Their Lord- 
ships cannot accept such doctrine, which 
they regard as correcly refuted by the pas¬ 
sage which they have cited from the judg¬ 
ment of Mukherjea J. They will humbly 
advise His Majesty that this appeal should 
be dismissed. The appellants must pay the 
respondents’ costs. 

r.k. Appeal dismissed. 

Solicitors for Appellant — A. J. Hunter <£ Co. 

Solicitors for Respondents — T. L. Wilson <£ Co. 
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(From Ondh) 

24th February 1943 

Lords Atkin, Thankerton and 
Clauson, Sir George Rankin 
and Sir Madhavan Nair 

Nawab Humayun Begam — Appellant 

v. 

Nawab Shah Mohammad Khan and 
another — Respondents . 
d Privy Council Appeal No. 42 of 1941 ; Oudh 
Appeal No. 1 of 1940. 

Specific Relief Act (1877), S. 42 Proviso — 
“Other relief” must be against defendant 
against whom declaration is sought —No other 
relief held could be claimed. 

The “other relief” mentioned in the proviso must 
be “other relief” against the defendant himself 
against whom the declaration is sought. [P 96a] 

The plaintiff instituted a suit against her hus¬ 
band, his son, and two banks in India with whom 
money had been deposited on fixed deposit receipt 
and the claim was brought by the lady for a declar¬ 
ation that certain sums of money which were held 
by the banks on deposit receipt were her property 
and not her husband’s. When the plaintiff issued 
her plaint the amount on the contract was not due, 
because the time had not fully expired. Soon after 
the suit was brought, but after the period at which 
the fixed deposit had expired, on an application the 


banks submitted to fay to whomsoever the Court £ 
should decide had the title and thereupon they were 
discharged from the suit : 

Held that the lady was entitled to a declaration 
against the husband and there was no other relief 
she could properly claim against him, once the 
banks had been treated as out of the case. There 
was no other relief which could be claimed against 
the husband. The money was in the banks and at 
the disposal of the plaintiff and it would have been 
impossible to make any other claim against the 
husband except for a declaration that the money in 
the banks was money which the plaintiff was en¬ 
titled to have paid out to her. [P 9 5d,e,f] 

Sir Thomas Strongman and A. O. P. Pullan — 

for Appellant. 

C. S. Rewcastle and W. Wallach — . 

for Respondents. J 

Lord Atkin. — This is an appeal from a 
decree from the Chief Court of Oudh, which 
had reversed the decree of the Subordinate 
Judge of Lucknow, who had made a aecree 
in favour of the plaintiff, the present appel¬ 
lant. The claim was contained in a suit which 
was commenced—and the date is for some 
purposes important—on 15th September 1934. 

It was a case in which, as originally framed, 
the plaintiff instituted a suit against her 
husband, his son, defendant 2, and two banks 
in India with whom money had been deposited 
on fixed deposit receipt and the .claim was g, 
brought by the lady for a declaration that 
certain sums of money which were held by 
the banks on deposit receipt were her pro¬ 
perty and not her husband’s. The facts appear 
to be that the lady was married in 1928 to the 
defendant, and in 1929 she had handed certain . 
money—the only sum which their Lordships 
need trouble with at present is a sum of 
Rs. 99,000—which belonged to her, to her 
husband to be put on deposit in the bank in 
their joint names. The lady is a purdahna- 
sheen lady and illiterate, except that she can 
write and read elementary Urdu. At different 
times the husband had transferred the money ^ 
from the joint account in the name of him¬ 
self and his wife into, in some cases, his own 
name, and in other cases into the joint names 
of himself and his son; and at the time that 
the suit was brought, by a series of different 
renewals of the deposit receipts, a substantial 
amount, which probably by this time had 
grown to a lakh, was in the name of the 
husband and his son on a deposit receipt 
which expired on 1st October 1934. 

The lady made the banks, as well as the 
husband and the son, defendants to the suit. 
Certain defences were put up, one being that 
the money never was the plaintiff’s at all; 
and secondly, a somewhat inconsistent de¬ 
fence, ffhat she had given the money to her 
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a husband. However, both those defences were 
held by both Courts to be bad, and their 
Lordships are not concerned with them; they 
have not been contested here, there being 
concurrent findings on those important ques¬ 
tions of fact. Therefore, the position would 
seem to be that the lady was entitled to say, 
when she issued her plaint, that these sums 
of money which then stood in the bank were 
hers. It is to be remembered that at this 
time the amount on the contract, if she 
was at all bound by the contract, was not 
due, because the time had not fully expired. 
There is only one further fact that need be 
b mentioned, which is that in order to manage 
her affairs she had given to her husband a 
power of attorney with full authority to act 
for her and in her name. The Subordinate 
Judge, having come to the findings mention¬ 
ed, held the lady was entitled to the declara¬ 
tion claimed and decreed accordingly. In the 
Chief Court the point was made, as indeed 
had been made before the Subordinate Judge, 
that under S. 42, Specific Relief Act, the lady 
was not entitled to the declaration thatjshe 
asked. Section 42 is quite plain that any 

person entitled to any right to any property 
may institute a suit against any person denying or 
interested to deny, his title to suoh character or 
c right, and the Court may in its discretion make 
therein a declaration that he is so entitled, and the 
p lain tiff need not in such suit ask for any further 
relief. Provided that no Court shall make any such 
declaration where the plaintiff being able to seek 
further relief than a mere declaration of title, omits 
to do so. 

The Chief Court held that the lady was 
entitled to ask for other relief and, therefore, 
she could not merely get her declaration of 
.title. No doubt, as has been suggested, at 
any rate, one of the reasons for the proviso 
is to protect the revenue from having a suit 
brought without the proper ad valorem stamp 
d fee having been paid. The stamp of a decla¬ 
ration is a nominal stamp fee, whereas, if other 
relief had been claimed it would have been 
ad valorem. It appears to their Lordships 
that in this case the plaintiff was clearly 
entitled to the declaration that she asked for 
and that she was not able to ask for any 
other relief. Soon’after the suit was brought, 
but after the period at which the fixed deposit 
had expired, in other words, in December 
1934, on an application made before the Sub¬ 
ordinate Judge, the banks submitted to pay 
to whomsoever the Court should decide had 
the title and thereupon they were discharged 
from the suit. Their Lordships do not stay 
to comment upon that, except possibly to say 
that it is not quite clear that that was the 


right course to take in a case where a declara¬ 
tion was claimed. It might well have been 
thought fit to allow the banks to remain in 
the suit for the purpose of being bound by 
the declaration that was sought, but they 
have in fact been dismissed from the suit and 
the action then proceeded against the present 
defendant who may be treated for practical 
purposes as being the husband—the minor 
son for this purpose does not count. In those 
circumstances it seems to their Lordships 
that the lady was entitled to a declaration 
against the husband and there was no other 
relief she could properly claim against him; 
indeed, once the banks had been treated as 
out of the case, which their Lordships think 
is the right way of treating it for this pur. 
pose, it is conceded, quite rightly by counsel 
for the respondents, that there was no other 
relief which could be claimed against the 
husband. The money was in the banks and 
at the disposal of the plaintiff and it would 
have been impossible to make any other 
claim against the husband except for a de¬ 
claration that the money in the banks was 
money which the plaintiff was entitled to 
have paid out to her. 

In those circumstances it appears to their 
Lordships that the decision of the Chief Court q 
has ignored the true position, and that they 
ought to have dealt with the matter as though 
the respondent was the sole defendant and 
on that footing to have given the lady the 
declaration that she asked for. It may be 
desirable, however, to add a word or two about 
the position supposing the case was to be 
treated as one in which the banks had re¬ 
mained parties to the suit and whether relief 
could be asked against them. Upon that, all 
that is necessary to say is that any such claim 
would have involved what might have been 
a very difficult cause of action against the 
banks at that time. What is suggested is 
that the lady could have sued the banks 
straightway for the recovery of the money; 
but in fact the banks would no doubt have 
said : 

• 

This is a case where we entered into relations with 
the husband who had actual authority under a power 
of attorney to act for his wife; he had obviously 
ostensible authority and probably actual authority 
and we cannot be bound to pay the money until 
the time fixed for the deposit has expired because 
the lady, in those circumstances, would be bound by 
the terms of the deposit. 

It seems to their Lordships impossible to 
suppose the lady in those circumstances 
would have been bound to claim relief 
against the banks for immediate payment of 
the money. That is an argument which has 
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been used before their Lordships. But it ap¬ 
pears to be unnecessary to decide that matter 
because it is quite sufficient for their Lord- 
ships to determine the matter on the posi¬ 
tion, as in fact it is and was when it arose 
before the Chief Court, namely, that the 
banks were no longer there, they having 
been dismissed. Therefore, the proviso is 
quite irrelevant in so far as it relates to 
possible relief claimed against the defendants. 
It is well settled that the “other relief” men¬ 
tioned in the proviso must be “other relief” 
against the defendant himself against whom 
the declaration is sought, and the banks 
have ceased to be defendants. For these 
reasons it appears to their Lordships that 
this is a very plain case of the lady being 
entitled to a declaration in respect of pro¬ 
perty of which otherwise she would have 
been deprived. She seems to have been pro¬ 
perly advised to claim the relief which she 
did claim and in their Lordships’ opinion 
it ought to be granted. In the result there¬ 
fore their Lordships have come to the con¬ 
clusion that this appeal should be allowed, 
the decree of the Chief Court set aside and 
the decree of the Subordinate Judge restored. 
Their Lordships will humbly advise His 
c Majesty accordingly. The respondent must 
pay the costs in the Chief Court and of this 
appeal. 

n.K. Appeal allowed. 

Solicitors for Appellant — Barrow Rogers & 

Nevill. 

Solicitors for Respondents — Hy. S. L. Polak 1 1 

Co: 
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(From Calcutta : 

(•39) 26 A. I. B. 1939 Cal. 588) 

25th February 1943 

d Lords Atkin, Russell of Killowen 
and Porter and Sir George Rankin 

Jitendra Nath Roy — Appellant 

v. 

Samarendra Nath Hitter and others 

— Respondents. 

Privy Council Appeal No. 41 of 1941; Bengal 
Appeals Nos. 9 and 10 of 1939. 

Civil P. C. (1908), O. 32, Rr. 7 and 6—Inter¬ 
pretation of — Transfer of decree by guardian 
on behalf of minor to third party for considera¬ 
tion _Leave of Court is not necessary: 70 

C. L. J. 116=(’39) 26 A. I. R. 1939 Cal. 688 = 186 
I. C. 72, REVERSED. 

The words “agreement or compromise with refer¬ 
ence to the suit” in O. 32, R. 7 mean agreement 
with a party to the suit and do not cover the case of 
a transfer of a decree on behalf of the minor to some 


one then unconnected with the suit even assuming e 
that such a transfer can properly be described as an 
agreement. Order 32, R. 7 is not intended to require 
the leave of the Court to an agreement, for example, 
made with a non-party to finance a suit whether 
with a stipulation to receive part of the proceeds or 
not. The conjunction of the word “agreement” with 
the word “compromise” in 0. 32, R. 7 indicates the 
kind of agreement intended : (’38) 25 A. I. R. 1938 
Mad. 539 (F.B.), Appr. [P 97a,/] 

Nor can O. 32, R. 6 have any application to the 
case of an assignment of a decree by the guardian on 
behalf of the minor to a third party for consideration 
as the guardian cannot be said to have received from 
the assignee any money by way of compromise nor 
under the decree in favour of the minor when the 
assignee is to receive the money under the decree if 
he could and the guardian only received the price of 
the assignment of the decree : 70 C.L.J. 115=('39) ' 
26 A.I.R. 1939 Cal. 588=186 I.C. 72, REVERSED. 

[P 97 g,h; P 98a] 

cpc _ 

(’40) Chitaley, O. 32 R. 7, N. 14 Pt. 2. 

(•41) Mulla, Page 1030 Pt. (h). 

J. M. Pringle — for Appellant. 

Respondents ex parte. 

Lord Atkin. — These are consolidated 
appeals from the judgment of the High Court 
of Calcutta reversing a judgment of the First 
Subordinate Judge of Hooghly. The question 
was as to the right of one Jitendra now de¬ 
ceased whom the present appellants repre¬ 
sent to execute a deoree of which he was an 0 
assignee from the then existing decree-holder. 
The matter arises in a suit brought in 1923 
by the three surviving grandsons of Ishan 
Chandra Mitter against Tarubala Dassi the 
widow of their deceased uncle for the parti¬ 
tion of the joint ancestral property. It is 
only necessary to summarise the proceedings 
which led to the present claim by Jitendra. 
In 1924 by a decree confirming a compromise 
agreement it was provided that the immov¬ 
ables should be divided, the widow to receive 
one-third share, and until partition to be 
paid Rs. 1400 per month. Difficulties seem to 
have arisen in the course of the partition : h 
the monthly payments were not duly paid, 
and the widow on several occasions had ob¬ 
tained leave to execute the decree, but with¬ 
out much success. In February 1936, the 
widow by registered deed of surrender sur¬ 
rendered to the first two appellants the infant 
sons of her daughter Umarani all her interest 
in the estate including arrears of the monthly 
payments. On 20th June 1936, the widow 
died and on 24th June 1936, the two infants 
were substituted in the record for the widow, 
their father Anath being appointed their 
guardian ad litem. In September he died 
and in November 1936, his widow Umaram 
the mother of the infants was appointed 
guardian ad litem in his place. On 9th August 
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a 1937 by a registered deed of sale Umarani as 
next friend and natural guardian of the 
infants sold to her father Jitendra for rupees 
1,28,000 certain immovable properties includ¬ 
ing some of the properties of the estate 
under partition, the decrees in the suit, and 
certain surplus sale proceeds then in Court. 
The deed recited that Jitendra had financed 
Tarubala Dassi in the litigation to the extent 
of Rs. 8,11,969 of which Rs. 1,78,868 remained 
unpaid. He made an allowance of Rs. 65,868 
leaving a net balance of Rs. 15,000 due to the 
transferor which was duly paid. The learned 
Judges in the High Court have expressed a 
b doubt as to whether this agreement was for 
the benefit of the infants, but naturally 
made no pronouncement about it as the 
question was not before the Court. Their 
Lordships for the same reason abstain from 
expressing any opinion on this topic. On 8th 
February 1938, the Subordinate Judge on 
the application of Jitendra added him as a 
defendant to the suit. The application was 
supported by the pleaders for the infants and 
not opposed by the plaintiffs. On 10th Febru¬ 
ary and 25th February 1938, Jitendra made 
the two applications the subject of the con¬ 
solidated appeals now before the Board. The 
c application of 25th February which should 
have been made first was for leave to exe¬ 
cute the decree for payment in respect of 
the execution applications then pending, 
and that of 10th February was to transfer 
the decree for execution so far as payments 
from 1st May 1987 to 31st January 1938 were 
concerned, to the Court of the District 
Judge, 24-Parganas. The application was op- 
posed by the appellants on various grounds 
which were disposed of by the Subordinate 
Judge. The only ground with which the 
appeal is concerned is that no leave of the 
Court to transfer had been obtained from 
d the Court, and that the provisions therefore 
of o. 82, Rr. 6 and 7 were an answer to the 
application. The rules in question are as 
follows : 

Order 32, R. 6 — ( 1) A next friend or guardian 
for the suit shall not without the leave of the Court 
receive any money or other moveable property on 
behalf of a minor either—(a) by way of compromise 
before decree or order, or (b) under a decree or order 
in favour of the minor. 

Order 32, R. 7 — (1) No next friend or guardian 
for the suit shall, without the leave of the Court 
expressly recorded in the proceedings, enter into any 
agreement or compromise on bebalf of the minor 
with reference to the suit in which he acts as next 
friend or guardian. 

(2) Any such agreement or compromise entered 
into without the leave of the Court so recorded, 
shall be voidable against all parties other than the 
minor. 


The learned Judge appears only to have 
had R. 7 argued before him. He came to the 
conclusion that the transfer in question was 
not within the meaning of the rule "an 
agreement with reference to the suit:” and 
being satisfied that there was no other valid 
objection granted the application. Appeals 
were taken on both applications to the High 
Court. The learned Judges were of the same 
opinion as the Subordinate Judge on R. 7: 
and their Lordships agree with them. They 
took the view that in the rule in the phrase 
"agreement or compromise with reference to 
the suit” the words mean agreement with a 
party to the suit: and do not cover a transfer 
of a decree to someone then unconnected 
with the suit even assuming that such trans¬ 
fer could properly be described as an agree¬ 
ment. They expressed their agreement on 
this point with a decision of the Full Bench 
of the Madras High Court in I. L. R. (1938) 
Mad. 819, 1 which is precisely in point. It 
appears to their Lordships that it cannot 
have been intended to require the leave of 
the Court to an agreement, for example, made 
with a non-party to finance a suit, whether 
with a stipulation to receive part of the pro¬ 
ceeds or not. The conjunction of the word 
“agreement” with the word "compromise” 
appears to indicate the kind of agreement 
intended. On this part of the case the appli¬ 
cant succeeded : but as there was no appear¬ 
ance for the respondents in the present 
appeal their Lordships have thought it pro- 
per to consider a ground on which they 
might have relied to support the decision in 
their favour. Their Lordships however agree 
with the two Indian Courts on this point. 

But the High Court were in favour of the 
present respondents on R. 6. They considered 
that "received by the guardian” meant re¬ 
ceived either directly or indirectly and that 
the object of the rule would be defeated if 
the guardian could assign a decree to a third 
party and as consideration receive money 
from the third party which might form part 
of the sum to be received by him from the 
judgment-debtor. Their Lordships cannot 
agree with this view. In fact, in the present 
case it seems to have been overlooked that 
the consideration given is only in part given 
for the assignment of the decree and the 
arrears under it. But the plain position 
seems to be that the guardian neither received 
from Jitendra any money by way of com- 

1. (’38) 25 A.I.R. 1938 Mad. 639 : 176 I. C. 1002 : 
I. L. R. (1938) Mad. 819 : (1938) 1 M. L. J. 775 
(F.B.), Katneni Venkatakrishnayya v. Garapati 
China Kanakayya. 
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a promise nor under a decree in favour of the 
minor. Jitendra was to receive money under 
the decree if he could: and the guardian 
only received the price of the assignment of 
the decree. The plain words must prevail. 
The learned Judges of the High Court in 
their judgment stated that “most of the 
grounds specified in the two objection peti¬ 
tions would only be relevant at a later stage 
of the execution proceedings.” There can be 
no doubt that they did not thereby mean to 
. preclude the appellants from contending as 
they do that the grounds in question have 
already been determined between the parties 
b and are res judicata. As appellants’ counsel 
expressed some anxiety on this matter it 
may be as well to make it clear that the 
contention of res judicata is open to them in 
any future hearing. It should be mentioned 
that since the decision in the High Court 
Jitendra has died and the present appellants 
are substituted as his heirs. For the reasons 
above given the appeals must be allowed, 
the orders of the High Court set aside, and 
the orders of the Subordinate Judge restored, 
and their Lordships will humbly advise His 
Majesty accordingly. The respondents must 
pay the costs of the appeals to the High 
e Court and of the present appeals. 

G.N. Appeals allowed. 

Solicitors for Appellant— A. J. Hunter & Co. 

Respondents ex parte. 

* A. I. R. (30) 1943 Privy Council 98 

(From Nagpur) 

4th March 1943 

Lords Atkin, Russell of Killowen 
and Porter, Sir George Rankin 
and Sir Madhavan Nair 

Govind Prasad and another — 

Appellants 

d v * 

Pawankumar — Respondent. 

Privy Council Appeal No. 23 of 1941. 

(a) Limitation Act (1908), Art. 182 (5) —Suc¬ 
cessive execution applications are competent. 

It is clear, both from the Civil Procedure Code 
itself and from the provisions of the Limitation Act, 
that the legislature contemplated that there might 
be a succession of applications for execution: 17 All. 
106 (P. C.), Rel. on. [P 100«] 

p # q._ 

(’40) Chitaley, S. 48 N. 2 Pt. 1. 

(’41) Mulla, Page 201 Pt. (h). 

(b) Limitation Act (1908), Art. 182 (5) — 
Previous execution application to be effective 
must be “in accordance with law.’* 

Under Art. 182 (5) the previous execution appli¬ 
cation to be effective must be one "made in accor¬ 
dance with law,” that is in accordance with the law 
relating to the execution of the decrees; otherwise, 
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the date of the final order passed on it cannot con- 
stitute a fresh starting point of limitation. [P 100/] 

Limitation Act — 

(’42) Chitaley, Art. 182, N. 51a, Pt. 3;N.52Pt.l. 

(’38) Rustomji, Page 1744; Pt. 1, Page 1747, Pt.7; 

Page 1748 Pt. 1. 

* (c) Limitation Act (1908), Art. 182 (5)— 
Execution application for sale of property 
already attached before judgment—Insolvency 
of judgment-debtor — Certified extracts of 
mutation register required by Court not filed— 
Execution application dismissed for default— 
Application held was one “in accordance with 
law”—O. 21, R. 14, Civil P. C., is permissive— 

O. 21, R. 13, Civil P. C., is mandatory. 

The decree was obtained on 1st February 1932. 
On 27th June 1932 the decree-holder applied for 
execution of the decree by the sale of the villages / 
which had already been attached before judgment. 
The application was registered and admitted by 
the Court and the decree-holder was required to 
file copies of the mutation registers under O. 21, 

R. 14. While the execution petition was pending, on 
5th July 1932 the judgment-debtor was adjudicated 
as insolvent and the decree-holder on 19th August 
1932 put in a claim in the Insolvency Court suppor¬ 
ted by an affidavit as required by S. 49, Provincial 
Insolvency Act. Time for filing the copies of the 
mutation register was extended by the executing 
Court from time to time till 5th November 1932 
when the Court dismissed the execution application 
for default as the decree-holder was absent and the 
copies of the mutation register were not filed : 

Held that the provision in O. 21, R. 14 was per¬ 
missive unlike that in O. 21, R. 13, Civil P. C., g 
which was mandatory. Under 0.21, R.14 the Court 
may in its discretion require the applicant to produce 
the certified extracts. The Court might well have 
abstained from requiring the decree-holder to pro¬ 
duce the certified extracts and proceeded with the 
execution of the decree seeing that the property had 
been under attachment and the necessary particu¬ 
lars about it were already known. The copies of the 
mutation register might have been filed by the de¬ 
cree-holder had it not been for the insolvency of the 
judgment-debtor. Therefore.it could not be said that 
the order made by the Court dismissing the execu¬ 
tion application rendered it one not "made in accor¬ 
dance with law.” [P 100/ ; P 1016, e] 

Limitation Act — 

(*42) Chitaley, Art. 182, N. 70, Pt. 5; N. 72. 

(’3^) Rustomji, Page 1761, Pts. 2, 6. h 

q p_ Q _ 

(’40) Chitaley, O. 21, R. 14, N. 1 ; N. 2, Pt. 1 ; 

O. 21, R. 13, N. 2, Pt. 5. 

(’41) Mulla, Page 762, Note "Alteration in law;” 

Page 776, Note "Sub-rule (2).” 

(d) Provincial Insolvency Act (1920), Ss. 78 
(2) and 35—Annulment resulting from setting 
aside of adjudication is annulment under Act. 

The opening words of S. 35 "where in the opinion 
of the Court a debtor ought not to have been ad¬ 
judged insolvent” are wide enough to include an 
annulment resulting from the setting aside of ad¬ 
judication by the Appellate Court and the words 
"annulled under this Act” in S.78 (2) would include 
an annulment resulting from the setting aside of the 
adjudication by the Appellate Court. [P 101/1 

• (e) Provincial Insolvency Act (1920), Ss.78 
(2) and 49 — Debt how “proved under Act” 
indicated. 
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It is not correct to say that a debt can be said to 
be proved under the Aot only if it is accepted or 
admitted by the Court. "Provable’' and "proof" are 
words of technical import in the language of the law 
of insolvency. A creditor proves his debt when he 
lodges a proof in the mode prescribed by the Statute, 
i.e., by fulfilling the requirements laid down in S. 49 
of the Aot, and when he has done that, he has prov¬ 
ed his debt within the meaning of the proviso to 
S. 78 (2) : (’34) 21 A. I. R. 1934 Mad. 465, Ap¬ 
proved. v [P 101g; P 1026,e] 

(f) Provincial Insolvency Act (1920), S. 33— 
Order held amounted neither to acceptance nor 
rejection of debt — Order held not appealable. 

An order that the creditor is "suspended" from 
the schedule along with others on the allegation of 
the receiver that the debts are not fully binding on 
o him and the creditors must therefore prove how 
they got their decrees, does not mean that the credi¬ 
tor’s claims were either finally rejected or that he 
was finally excluded from the schedule in the insol¬ 
vency proceedings. The word "suspended” used in 
the order can have no special significance and im- 
.ports that no deoision to accept or reject the proof 
has been come to, in other words, that the Court has 
•not yet discharged its duty to frame the schedule 
referred to in S. 33. Such an order is not one which 
can be taken in appeal. [P 1016; P 102a] 

Sir Alfred E. Wort — for Appellants. 

C. S. Rewcastle and J. M. Parikh — 

for Respondent. 

Sir Madhavan Nair.— This is an appeal 
from an order of the High Court of Judica- 
c ture at Nagpur dated llth November 1938, 
confirming an order of the Court of Ihe 
Additional District Judge, Raipur, dated 
20th August 1936. The appeal arises out of 
an execution proceeding, and the question 
[for determination is whether the application 
■made by the decree-holder for thfe execution 
of a decree which he had obtained against the 
appellants before the Board—the judgment- 
debtors—is barred by time. Both Courts in 
India have held that it is not barred. 

The material facts are as follows : One 
Madanlal Sao, the father of the respondent, 
obtained a decree against the appellants on 
^ 1st February 1932, in the Court of the Addi- 
tional District Judge, Raipur, for Rupees 
32,185.5-8 with interest and costs. Before 
judgment, he had the immovable properties 
of the appellants attached under the Code 
of Civil Procedure. On 27th June 1932 , which 
was within the period of three years pre¬ 
scribed by the Limitation Act, Madanlal 
Sao applied for execution of his decree by 
the sale of the villages which had already 
been attached. On 5th July the Court regis¬ 
tered the application, making the following 
order ; 

Application is corrected. It is reported to be cor¬ 
rect. It be registered. In this case the judgment, 
debtor’s seven villages have been attached by the 
-decree-holder before judgment, and he prays for the 


issue of ‘C’ form to the Collector. The decree-holder 
should file copies of mutation registers and decrees by 
13th August 1932, and ‘C’ form be prepared and 
put up on 20th August 1932. 

The order to obtain copies of the muta¬ 
tion registers was apparently passed under 
O. 21, R. 14, Civil P. C., which provides that. 

. . . where an application is made for the attachment 
of any land which is registered in the office of the 
Collector, the Court may require the applicant to 
produce a certified extract from the register of such 
office specifying the persons registered as proprietors 
of, or as possessing any transferable interest in, the 
land or its revenue or as liable to pay revenue for 
the land and the shares of the registered proprietors. 

The time for filing these copies was ex¬ 
tended from time to time till 5th November , 
1932, when the Court passed the following J 
order : 

Decree-holder absent. Time 4-8 p.m. No copies 
filed as it is understood that the judgment-debtor 
has been adjudged insolvent. Dismissed for default. 

While the execution was pending, on 5th 
July 1932, the Additional Subordinate Judge, 
Raipur, adjudged the appellants insolvents: 
on 19th August 1932, Madanlal, the decree- 
holder, put in a claim in the Insolvency 
Court supported by an affidavit giving the 
particulars of his debt as required by S. 49, 
provincial Insolvency Act, which is as 
follows: , , „ 

Section 49 (1). A debt may be proved under the 9 
Act by delivering or sending by post in a registered 
letter to the Court an affidavit verifying, the debt; 

(2) the affidavit shall contain or refer to a statement 
of account showing the particulars of debt and shall 
specify the vouohers (if any) by which the same can 
be substantiated. The Court may at any time call 
for the production of the vouchers. 

On the 20 th August, a list of debts was 
prepared in which Madanlal’s name was 
entered as a creditor. On 10th September 
1932, the Additional Subordinate Judge 
passed the following order : .. _ 

... No other debts have been proved. Haji Walli 
Mohamad, Madan Lai Sao, Ambalal Ranchason and 
Kampta Prasad are suspended from the Schedule, 
since the receiver alleges that they are not fully * 
binding on him; they must therefore prove on what 
grounds they got their decrees. 

On 28th February 1934, the adjudication 
of the insolvents was set aside by the 
appellate Court. On 23rd July 1935, the 
decree-holder, who has since died and is now 
represented by his son the respondent, pre¬ 
sented the second application for the execu¬ 
tion of his decree, which has given rise to 
this appeal. Inasmuch as the above appli¬ 
cation was not filed within three years of 
the decree, as required by the Limitation 
Act, it was prima facie time-barred; but the 
respondent claimed exemption from limita¬ 
tion on two grounds, either of which if ac- 
cepted would suffice to secure him such 
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a exemption. These grounds, and the conten¬ 
tions of the appellants with reference to 
each, may be summarised as follows : (l) 
That the previous application dated 27th 
June 1932, was a step in aid of execution 
“made in accordance with law” within the 
meaning of Art. 182 (5), col. 3, Limitation 
Act—Act 9 of 1908, as amended by Act 9 of 
1927—and the period of three years began 
to run from 5th November the date of the 
“final order thereon.” Article 182 (5) pre¬ 
scribes the time for the execution of a decree 
or order of any civil Court not provided for 
by Art. 183 or by S. 48, Civil P. C., 1908 — 
b namely, three years (where the application 
next hereinafter has been made) from the 
date of the final order passed on an appli¬ 
cation made in accordance with law to the 
proper Court for execution or to take a step 
in aid of execution of the decree or order. 
To this, the appellants replied that since the 
decree-holder had failed to furnish copies of 
the mutation register of the attached villages 
as required by the Court under O. 21, R. 14 , 
Civil P. C., the application was not one 
“made in accordance with law,” and it did 
not therefore give him a fresh starting point 
for the limitation period of three years. (2) 
c That, inasmuch as the adjudication of the 
insolvents had been set aside on appeal, he 
was entitled under S. 78 (2), Provincial In¬ 
solvency Act (Act 5 of 1920), in computing 
the period of limitation prescribed for bis 
application for execution, to exclude the 
period from the date of the order of adjudi¬ 
cation to the date when that order was set 
aside by the appellate Court. Section 78 (2), 
Provincial Insolvency Act, so far as it is 
material, is in the following terms : 

Where an order of adjudication has been annull¬ 
ed under this Act, in computing the period of limi¬ 
tation prescribed for any suit or application for the 
execution of a decree .... which might have been 
d brought or made but for the making of an order of 
adjudication under this Act, the period from the 
date of the order of adjudication to the date of the 
order of annulment shall be excluded. 

Provided that nothing in this section shall apply 
to a suit or application in respect of a debt provable 
but not proved under this Act. 

To this, the appellants replied that the 
annulment in this case was not made “under 
the Act” within the meaning of S. 78 (2), 
and, further, even if it was so made,the debt 
due to the decree-holder was not “ proved ” 
under the Act; and therefore s. 78 ( 2 ) was in¬ 
applicable. Both Courts upheld the conten¬ 
tions of the respondent, and held that the 
execution application was not time-barred. 

Their Lordships will now consider the 
various arguments in order: It is clear, both 


from the Code itself and from the provisions o 
of the Limitation Act, that the Legislature 
contemplated that there might be a succes¬ 
sion of applications for execution: see 22 1 .A. 
44. 1 Under the Act, the first application for 
the execution of a decree must be made 
within three years from the date of the de¬ 
cree, and successive applications must be 
made within three years from the date of 
the final order passed on an application 
made,in accordance with law, to the proper 
Court for execution or to take some step in 
aid of the execution of the decree or order 
(see Art. 182 (5)). It must be observed that, 
under the terms of the clause, the previous; / 
application to be effective must be one 
“made in accordance with law;” otherwise, 
the date of the final order passed on it can¬ 
not constitute a fresh starting point of limi¬ 
tation. On the first contention, the question 
for determination is whether the previous 
application made on 27th June 1932 and dis¬ 
missed on 5th November 1932 was one made 
“in accordance with law” within the mean¬ 
ing of Art. 182 (5), Limitation Act. It is well 
settled that the words “in accordance with 
law” mean in accordance with the law re¬ 
lating to the execution of the decrees. In 
support of their argument that the applica- 9 
tioo is one not in accordance with law, reli¬ 
ance is placed by the appellants on o. 21 , 

Rr. 14 and 17, Civil P. C. A few of the rele¬ 
vant provisions of O. 21, relating to applica¬ 
tion for execution may be briefly noticed. 
Order 21, R. 11 ( 2 ) specifies the particulars 
which a written application for execution 
should contain. Rule 12 is inapplicable to 
the present case, as it deals with moveable 
property. Rule 13 declares that an applica¬ 
tion for attachment of immovable property 
should contain a description of the property, 
sufficient to identify the same, boundaries, 
etc., and a specification of the judgment- 
debtor’s interest in such property. Rule 14 , 
already quoted states that the Court “may 
require the applicant to produce certified 
extracts from the Collector’s register in cer¬ 
tain cases.” Rule 17 as amended by the High 
Court of Nagpur, so far as it is material is 
as follows: 

(1) On receiving an application for the execution 
of a decree as provided by R. 11, sub-r. (2), the Court 
shall ascertain whether such of the requirements of 
Rr. 11 to 14 as may be applicable to the case have 
been complied with, and if they have not been com¬ 
plied with, the Court may allow the defect to be 
remedied then and there, or may. fix a time within 
which it should be remedied and in case the decree- 

1. (’95) 17 All. 106 : 22 I.A. 44 : 6 Sar. 526 (P.C.),. 
Thakur Prasad v. Sheik Fakir Ullah. 
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a holder fails to remedy the defect within such time 
the Court may reject the application. 

It is common ground that in this case, 
there was an attachment before judgment 
and that there was no need for a further 
attachment of the property before sale; and 
all that the applicant was seeking for by his 
execution application was to get it sold 
through the Collector. The fact that the pro. 
party had been attached before judgment 
was specifically mentioned in Col. 10 of the 
execution application headed "Mode in which 
the assistance of the Court is required.” It 
was also mentioned therein that "the sche- 
b dule of the property is filed in the suit.” 
Further, after some corrections had been 
made the application was reported {o be 
correct and was registered. The Court may 
well have abstained from requiring the appli¬ 
cant to produce the certified extracts and 
proceeded with the execution of the decree 
seeing that the property had been under 
attachment and the necessary particulars 
about it were already known. However, 
though the application was correct in form 
and was admitted it thought that the certi¬ 
fied extracts would be helpful, probably, for 
a further clarification of the details. It will 
c be noticed that the provision in R. 14 is per- 
missive unlike that in R. 13 which is manda¬ 
tory. Under the old provision— see S.288 of 
the Code of 1882 —it was necessary when an 
application was made for the attachment of 
land registered in the Collector’s office that 
it should be accompanied by a certified 
extract from the register of such office, 
whereas, under the present rule the Court 
may at its discretion require the applicant 
to produce the required extract. The copies 
might have been filed had it not been for the 
insolvency of the appellants. In the circum¬ 
stances, their Lordships are not prepared to 
d hold that the order made by the Court dis¬ 
missing the application would render it one 
'not "made in accordance with law.” It fol¬ 
lows that the application, dated 28rd July 
1985 which has given rise to this appeal 
being within three years from 5th November 
1982 the date of the final order on the pre¬ 
vious application, is not time-barred. This 
ground by itself is sufficient to dispose of 
this appeal. 

The next question is whether in computing 
the period of limitation the respondent is 
entitled to exclude the period between the 
adjudication of the appellants as insolvents 
and the setting aside of that adjudication by 
the appellate Court. It is conceded that if 
S. 78 (2) is applicable then the respondent’s 


application would be in time. But, the learn- e- 
ed counsel for the appellants, stressing the 
words" under the Act” which follow the 
word "annulled” in the section seeks to 
draw a distinction between annulment under 
the express provisions of the Act and the 
annulment resulting from the setting aside 
of the adjudication by the appellate Court. 
The latter class of annulments, according to 
him, will not fall within the meaning of the 
words "annulled under this Act” used in 
S. 78 (2). No authority was cited in support 
of this contention, but the learned counsel 
drew their Lordships’ attention to S. 35 of 
the Act which follows the sub-title "annul- f 
ment of adjudication.” Their Lordships are 
unable to see any force in the argument. 
The opening words of the section ‘‘where in 
the opinion of the Court a debtor ought not 
to have been adjudged insolvent” are wide 
enough to include an annulment resulting 
from the setting aside of adjudication by the 
Appellate Court. In their Lordships’ view.j 
the words "annulled under this Act” in 
S. 78 (2) would include an annulment result¬ 
ing from the setting aside of the adjudica¬ 
tion by the appellate Court, as in the present 
case. 

The next branch of the argument has 9* 
reference to the proviso to s. 78 (2) which 
declares that the privilege of exemption from 
limitation conferred by the section will not 
apply "in respect of a debt provable but not 
proved.” To avoid the operation*of the pro- 
viso, two conditions have to be satisfied, viz., 

(1) there must be a debt "provable” and 

(2) that debt must have been "proved under 
this Act.” That the debt in the present case 
is "provable” is not disputed. How is the 
debt to be "proved” under the Act is the 
question? The learned counsel answers.that 
the debt can be said to be "proved” only if 
the proof has been accepted by the Court. 

He goes further, and says that in this case 
the proof has been definitely rejected by the 
Court. In support of the latter statement, 
attention was drawn to the order of the 
Court dated 10th September 1932, wherein it 
was stated that Madan Lai is "suspended” 
from the schedule along with two others, 
since the receiver alleges that the debts are 
not fully binding on him and they must 
therefore prove how they got their decrees. 

It is clear to their Lordships that this order 
does not mean that Madan Lai’s claims were 
either finally rejected or that he was finally 
excluded from the schedule in the insolvency . 
proceedings. It is also clear that the order 
is not one which can be taken in appeals 
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a The word "suspended” used in the order can 
have no special significance, and it is not 
used in the Act anywhere in connexion with 
this stage of the proceedings in insolvency. 
It imports that no decision to accept or 
reject the proof has been come to—in other 
words, that the Court has not yet discharged 
its duty to frame the schedule referred to in 
S. 33 of the Act. The question remains, has 
the debt been “proved.” Section 49 provides 
the mode of proof under the Act. It is not 
denied that the requirements of that section 
have been complied with by the respondent. 
Their Lordships have been shown no au- 

'3 thority in support of the proposition that a 
■debt can be said to be proved under the Act 
only if it is accepted or admitted by the 
Court. “Provable” and “proof” are words 
of technical import in the language of the 
law of insolvency. A creditor proves his debt 
when he lodges a proof in the mode pres- 
cribed by the Statute, i.e., by fulfilling the 
requirements laid down in s. 49 of the Act ; 
and when he has done that, he has proved 
his debt within the meaning of the proviso 
to S. 78 (2). 

Under S. 33 of the Act, the proof so ten¬ 
dered may be accepted or rejected by the 
c Court or it may require further evidence— 
as under the rules of the English bankruptcy 
law. If the effect of an adjudication is to 
prevent the creditors from taking proceed¬ 
ings in the ordinary Courts of law for the 
realisation of their debts, it is only just, to 
exclude from the period of limitation the 
space of time that elapses between adjudica¬ 
tion and its annulment. This is the just 
privilege accorded to the creditors under 
S. 78 (2) of the Act. If the meaning sought 
to be put upon the word “proved” by the 
learned counsel is accepted, it is easy to See 
that the principle underlying the exemption 
<d thus granted may often be frustrated. Thus, 
as pointed out by the learned Chief Justice, 
in a case where there has been an adjudica¬ 
tion which would prevent a creditor from 
following his remedy in a Court to realise 
his debt, he lodges proof of his claim as 
required by the statute, proof which may be 
assumed will be accepted by the Court, if 
the adjudication is annulled before such 
acceptance, as may well happen, the creditor 
would lose his debt altogether. Their Lord- 
ships cannot accept an interpretation of the 
word "proved” in the proviso which will 
lead to such a result. They hold agreeing 
with the High Court that the respondent 
has "proved” his debt and that his applica¬ 
tion for execution is not time-barred under 


Kameshwar Singh 

S. 78 (2), Provincial Insolvency Act, also, e 
In this connexion, reference may be made 
to the decision in 57 Mad. 767, 2 where it was 
held that "a debt ‘proved’ under the Pro¬ 
vincial Insolvency Act in the proviso to 
S. 78 (2) means a debt in respect of which a 
proof has been lodged and all the require¬ 
ments of S. 49 of the Act fulfilled; ” and 
"that it is not also* necessary that the debt 
must have been admitted by the Official 
Receiver under the provisions of the Act.” 

In their Lordships’ opinion, the conclusion 
arrived at by the learned Judges is right. 
In the result, their Lordships will humbly 
advise His Majesty that this appeal fails and / 
should be dismissed with costs incurred by 
the respondent here and before the High 
Court. 

G.N. Appeal dismissed. 

Solicitors for Appellants— Douglas Grantd Dold. 

Solicitors for Respondent— Hy. S. L. PolakdCo. 

2. (’34) 21 A.I.R. 1934 Mad. 465 : 151 I. C. 284 : 

57 Mad. 767 : 67 JI. L. J. 45, Lakshmi Bai v. 

Rukmaji Rao. 

A. I. R. (30) 1943 Privy Counoil 102 

(From Patna : ('40) 27 A. I. R. 

1940 Pat. 692) g 

' 25th February 1943 

Lords Atkin, Russell of Killowen 
and Porter, Sir George Rankin 
and Sir Madhavan Nair 

Ishwari Prasad Singh and others — 

Appellants 

v. 

Kameshwar Singh Bahadur and others 

— Respondents. 

Privy Council Appeal No. 59 of 1941 ; Patna 
Appeal No. 27 of 1940. 

(a) Bihar and Orissa Public Demands Re¬ 
covery Act (4 of 1914), S. 8 — Provision to 
general public demands—Charge under S. 8 (b) ^ 
does not take precedence over previous mort¬ 
gage- 

Section 8 is not directed to the particular case of a 
claim for arrears of rent, but is a general provision 
intended to apply to any case in which a public 
demand is being enforced. It applies to a public 
demand which is not secured upon any property, and 
it affects all the debtor’s immovable property in the 
District. Its effect is not that the debt shall be re¬ 
coverable out of property which is not the property 
of the debtor, e. g., at the expense of another person 
entitled to the interest of a mortgagee in the debtor’s 
land, but merely to prevent recovery of the debt out 
of the debtor’s land being defeated by any private 
transfer or delivery made or by any charge created 
after notice of the certificate has been given to the 
debtor. The charge conferred by cl. (b) of S. 8 can¬ 
not of its own force take precedence of a previous 
mortgage, or interfere with the remedy of the mort¬ 
gagee, or impair the title acquired by the auction 
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Q purchaser at a mortgage sale even if the sale be held 
after service of the notice under S. 7 of the Act. On 
the contrary, under S. 26, sub-s. (1), a sale under 
the certificate vests in the purchaser only the right, 
title and interest, of the certificate debtor at the 
time of sale. [P 105c, d) 

(b) Bihar and Orissa Public Demands Re¬ 
covery Act (4 of 1914), Ss. 26 (3) and 24—Date 
of service of notice is crucial date. 

Section 26, sub-s. (3) must be read with S. 24, 
which makes the date of service of the notice of the 
certificate the crucial date for the purpose of dispos¬ 
ing of a olaim or objection preferred under S. 21. 

[P 105e] 

(c) Bengal Tenancy Act (8 of 1885), S. 65 — 
Rent — First charge. 

b The landlord by S. 65 has a first charge for the 
rent; and though he must take the appropriate 
steps to get the benefit of such a charge, for this 
purpose a mortgagee and a purchaser are in different 
positions ; (’20) 7 A. I. R. 1920 Cal. 870 and 39 
C. W. N. 428, Rel. on. [P 1066] 

C. S. Rewcastle and R. K. Handoo — 

for Appellants. 

Sir Herbert Cunliffe and W. WaUach — 

for Respondents. 

Sir George Rankin.— The plaintiffs ap¬ 
peal from a decree of the High Court at 
Patna dated 11 th April 1940, dismissing their 
suit.* Respondents 2 to 11, or their pre. 
decessors, held a permanent mukarrari in- 
* terest in certain villages in the district of 
Gaya as tenure-holders under the Maharaja- 
dhiraja of Darbhanga, herein called "the 
landlord.” By an instrument dated 2 lst 
June 1915, this interest was mortgaged by 
them to the plaintiffs, who obtained a pre¬ 
liminary mortgage decree for Rs. 1,76,808 on 
2nd August 1932, and a final decree for sale 
on 15th February 1934. The plaintiffs pur¬ 
chased the interest of the tenure-holders at 
the mortgage sale held on 15th January 1935, 
and were put in formal possession on 7th 
November 1985. The order confirming the 
sale is not before their Lordships, nor is its 
d date mentioned in the order for delivery of 
possession, but it is said in the landlord’s 
memorandum of appeal to the High Court 
to have been made at some date after 25th 
September 1985. When the sale had been 
confirmed, the property passed with effect 
from 15th January 1935, under S. 65 of the 
Code. 

Meanwhile in September 1934, the land¬ 
lord began proceedings under the Bihar and 
Orissa Public Demands Recovery Act, 1914, 
against the tenure-holders to recover arrears 
of rent and cesses for the years 1839 to 1841 
Fasli. These proceedings came to be num¬ 
bered certificate Case no. 10 09 of 1934-85 . 

* See (’40) 27 A.I.R. 1940 Pat. 692. 


On 1 st November 1934, the certificate wa3 e 
filed by the certificate officer and notices 
thereof under section 7 of the Act were by 
27th November 1934, served on all the persons 
named therein as debtors except one who 
had died and whose heirs were not served 
until 9th January 1935. It would appear 
that in February and March the certificate 
was formally amended so as to substitute 
the names of the heirs for that of the de¬ 
ceased, and fresh notices were served on all 
the parties. In May 1935, objection was 
taken to the certificate on the ground that 
it had included two distinct tenures as one 
tenure. This objection was rejected by the / 
certificate officer and the Collector, but the 
matter was pending before the Commissioner 
when on 26th September 1985, it was com¬ 
promised. It was agreed by all the parties to 
the certificate that there were two tenures; 
that of the sums paid on account, Rs. 948 
should be credited to the first and rs. 1250 to 
the second; that the total amount remaining 
due on the first was Rs. 1284, and this being 
now paid, the first was wholly discharged 
from the debt and was no longer to be in- 
eluded in the certificate proceedings. The 
other tenure was to be put up for sale for 
Rs. 7699. All objections regarding service of 3 
notice were waived by the certificate debtors 
interested in this tenure. Thereupon the 
certificate officer at first thought that a 
fresh certificate case should be begun; but 
he altered this opinion on further reflection, 
and on 27th November 1935, directed the 
issue of a notification of sale, fixing 6th 
January 1986, as the date of sale. 

This brought the plaintiffs on the scene. 
On 7th December 1935, they filed a petition 
objecting to any sale being held on the 
ground that the interest of the tenure-holders 
had now become vested in the plaintiffs by 
the mortgage sale of 15th January 1943. They ** 
alleged that the compromise above referred 
to was fraudulent and collusive, and put 
forward technical arguments to the effeot 
that the sale would not be a rent sale so as 
to pass the tenure, but would only take 
effect upon the right, title and interest of the 
certificate debtors—an interest which no 
longer subsisted. This result was said to 
follow from the fact of the plaintiffs’ pur¬ 
chase; also because only a part of the tenure 
mentioned in the certificate was being sold, 
and because one or more of the original 
certificate debtors had died before the ori¬ 
ginal certificate was filed. These objections 
were answered in a "report” made by the 
manager of the Darbhanga estate, who con- 
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i tended that the plaintiffs, having purchased 
the tenure, were bound to pay the arrears of 
rent thereon, which were a first charge on the 
tenure. The certificate officer on 14th De¬ 
cember 1935, dismissed the objection petition, 
but, on 18th December, the plaintiffs presen¬ 
ted another petition asking for a review of 
the order of the 14th, insisting that service 
of the notice of the certificate was made on 
some of the certificate debtors after 15th 
January 1935, the date of the mortgage sale; 
and that the compromise had split up the 
tenure; hence that the certificate could not 
operate as a rent decree. This petition has 
b not been included in the record before the 
Board, but is mentioned in the order sheet 
of the certificate proceedings. In the plaint 
it is called a “petition to review.” On 18 th 
December the certificate officer recorded an 
order on this petition: “Let the decree- 
holder satisfy me on the points raised by 
the applicants, because these points should 
be determined at the very outset.” He ap¬ 
pointed 4th January 1936 to go into the 
matter, and on that date adjourned it till 
6th January for want of time. 

Meanwhile the present suit had been filed 
in the Court of the Subordinate Judge at 
c Gaya on 2nd January 1936, and a temporary 
injunction obtained ex parte on 3rd January 
restraining respondent 1 from proceeding 
with the sale. This was continued until the 
trial, after hearing both sides on 24th Janu¬ 
ary 1936. At the trial a decree was passed 
dated 28th April 1987, granting an injunction 
in the following terms: “Defendant 1 is 
hereby directed not to get the properties in 
suit sold in the certificate Case No. 1009 pf 
1934-35.” This was the only relief granted 
or direction given by the decree, save for 
certain directions as to costs. The learned 
Subordinate Judge held that the compromise 
d of 26th September 1935, was not fraudulent, 
and that the sale proceedings thereafter 
were restricted to the lands of one tenure 
only. He found that there was nothing in 
the objection that all the tenure-holders had 
not been made parties to the certificate or 
served with notice of it. But he held that 
by November 1936, and long before 6th Janu¬ 
ary 1986, the date fixed for the sale by the 
certificate officer’s order of 27th November 
1935, the landlord had knowledge of the 
plaintiffs’ purchase; that the relationship of 
landlord and tenant no longer subsisted be¬ 
tween the certificate holder and certificate 
debtors; and that a sale under such a cer¬ 
tificate would not be a rent sale and would 
not pass the tenure, but only the right, title 


and interest of the certificate debtors, which * 
was nothing. He considered that as the 
compromise of September 1935, had made 
changes in the claim and in the lands, fresh 
notices under S. 7 of the Act should have 
been issued to comply with S. 11 of the Act 
of 1914, and that the certificate proceedings 
should have been begun afresh. 

On appeal to the High Court, Wort and 
Dhavle JJ., on lith April 1940, set aside 
this decree and dismissed the suit.* They 
held that notices of the certificate had been . 
served by 9th January 1985, under S. 7, of 
the Act, and that the charge, declared by 
S. 8 took effect on that date upon the tenure / 
and subsisted throughout. As the purchase 
of the plaintiffs at the mortgage sale did not 
take place till 15th January 1985, the High- 
Court held that the sale, if held, would have 
the effect of a rent sale. Wort J., with 
whose judgment Dhavle J. agreed, dealt 
with certain other aspects of the matter, 
but the decision was based upon s. 8 of the 
Act. It will be convenient to set out certain 
sections of the Act (Bihar and Orissa Public 
Demands Recovery Act, 1914) : 

7. When a certificate has been filed in the office 
of a Certificate Officer under S. 4 or S_£, he shall 
cause to be served upon the certificate-debtor, in the 
prescribed manner, a notice in the prescribed form ^ 
and a copy of the certificate. 

8. From and after the service of notice of any 
certificate under S. 7 upon a certificate-debtor,— 

(a) any private transfer or delivery of any of his 
immovable property situated in the district, or in the 
case of a revenue-paying estate, borne on the re¬ 
venue-roll of the district in which the certificate is 
filed, or of any interest in any such property, shall 
be void against any claim enforceable in execution of 
the certificate; and (b) the amount due from time to 
time in respect of the certificate shall be a charge 
upon such property, to which every other charge 
created subsequently to the service of the said notice 
shall be postponed. 

11. Subject to the law of limitation, the Certifi¬ 
cate-Officer may at any time amend a certificate by 
the addition, omission or substitution of the name ^ 
of any certificate holder certificate-debtor or by the 
alteration of the amount claimed therein; Provided 
that when any such amendment is made a fresh 
notice and copy shall be issued as provided in S. 7.... 

• •••«••• 

24. Where the certificate officer is satisfied that 
the property was, at the said date (sc. the date of 
service of notice of the certificate), in the possession 
of the certificate debtor as his own property and not 
on account of any other person, or was in the posses¬ 
sion of some other person in trust for him, or in the 
occupancy of a tenant or other person paying rent to 
him, the certificate officer shall disallow the claim. 

25. Where a claim or an objection is preferred, 
the party against whom an order is made may insti¬ 
tute a suit in a civil Court to establish the right 
which he claims to the property in dispute; but, 
subject to the result of such suit (if any), the order 
shall be conclusive. 

•See (’40) 27 A. I. R. 1940 Pat. 692. 
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26. —(1) Where property is sold in execution of a 
certificate there shall vest in the purchaser merely 
the right, title and interest of the certificate debtor 
at the time of the sale, even though the property 
itself be specified. ... (3) Notwithstanding anything 
contained in sub-s. (1), in areas in which Chap. 14, 
Bengal Tenancy Act, 1885, or Chap. 16, Orissa Ten¬ 
ancy Act, 1913, is in force, where a tenure or holding 
is sold in execution of a certificate for arrears of rent 
due in respect thereof, the tenure or holding shall, 
subject to the provisions of S. 22 and S. 26 of the said 
Acts, respectively, pass to the purchaser, subject to 
the interests defined in the said chapters as 'protect¬ 
ed interests,’ but with power to annul the interests 
defined in the said chapters as‘incumbrances’ .... 


Also Ss. 65 and 15SB, Bihar Tenancy Act, 

<j) 1885 ; 

65. Where a tenant is a permanent tenure holder 
.... he shall not be liable to ejectment for arrears 
of rent, but his tenure .... shall be liable to sale in 
execution of a decree for the rent of the tenure .... 
and the rent shall be a first charge on the tenure. . . 

158D. —(1) Where a tenure is sold in execution of 
.... (o) a certificate for arrears of rent signed under 
the Bihar and Ori6sa Public Demands Recovery Act, 
1914, the tenure .... shall .... pass to the pur¬ 
chaser .if such certificate was signed on the 

requisition of or in favour of a sole landlord. 

Their Lordships are not of opinion that 
the ratio decidendi of tjie High Court in 
the present case can be sustained. Section 8 
of the Act of 1914 is not directed to the 
c particular case of a claim for arrears of 
rent, but is a general provision intended to 
apply to any case in which a public demand 
is being enforced. It applies to a public 
demand which is not secured upon any pro¬ 
perty, and it affects all the debtor’s immov¬ 
able property in the district. Its effect is 
not that the debt shall be recoverable out of 
property which is not the property of the 
debtor, e. g., at the expense of another per¬ 
son entitled to the interest of a mortgagee 
in the debtor’s land, but merely to prevent 
recovery of the debt out of the debtor’s land 
being defeated by any private transfer or 
d delivery made or by any charge created 
after notice of the certificate has been given 
to the debtor. The charge conferred by 
cl. (b) of S. 8 cannot of its own force take 
precedence of a previous mortgage, or in¬ 
terfere with the remedy of the mortgagee, or 
impair the title acquired by the auction 
purchaser at a mortgage sale even if the 
sale be held after service of the notice under 
S. 7 of the Act. On the contrary, under 
S. 26, sub-s. (l) a sale under the certificate 
vests in the purchaser only the right, title 
and interest of the certificate debtor at the 
time of sale. Section 8 is no answer to the 
appellants. The case which they have to 
meet arises out of a very different charge 
that declared by S. 65, Tenancy Act, and 


ordinarily enforceable by the procedure and c 
on the terms indicated in chap. 14 of that 
statute. It depends upon the effect to bo 
given to the provision in sub s. (3) of S. 26 
of the Act of 1914 that in certain circum¬ 
stances under this certificate procedure the 
tenure or holding shall pass to the pur 
chaser. This sub-section must be read with 
S. 24, which makes the date of service of the 
notice of the certificate the crucial date for 
the purpose of disposing of a claim or 
objection preferred under S. 21. 

The plaintiffs’ objection petition of 6th 
December 1935, was in their Lordships’ view 
a matter to bo decided by the certificate / 
officer under Ss. 21 to 25 of the Act. At 
first, and apparently by some misunder¬ 
standing, he had rejected it without calling 
for a reply from them, but the plaintiffs had 
filed a petition for review of that order, and 
on 18th December 1935, he had recorded an 
order requiring the landlord to satisfy him 
on the matter, saying "these points should 
be determined at the very outset." Ho had 
adjourned the matter till 4th January 1936, 
yet on 2nd January the plaint is issued and 
on 3rd January his hands are tied by an 
ex parte injunction. This is continued until 
it was dissolved by the High Court’s decree Q 
of llth April 1940, the certificate proceedings 
being thus held up for more than four years 
in order to prevent the certificate officer 
from determining the matter as his duty 
was. The learned Subordinate Judge, when 
the right of the civil Court to interfere with 
the certificate proceedings was challenged, 
relied upon the terms of S3. 21 to 25 of the 
Act. These sections repeat provisions of the 
Civil Procedure Code (o. 21, Rr. 53 to 63), 
w’hich do not have effect under chap. 14, 
Tenancy Act (c/. s. 170). 

After 18 th December 1935, the objection 
petition was still before the certificate officer ,l 
for his final decision; but, if his previous 
order be taken as his decision, then it be¬ 
comes important to observe that the terms 
of S. 25 of the Act of 1914, like those of 0. 21 , 

R. 63 of the Code, are intended to enable the 
execution proceedings to continue notwith¬ 
standing the claim or objection w T hich has 
been dismissed. Subject to the result of the 
suit, the order is to be conclusive. That on a 
claim being rejected the execution proceed¬ 
ings should be held up—it may be as in this 
case for years — till the suit can be decided 
is contrary to the main purpose of the pro¬ 
cedure laid down by the Act and by the Code. 
As a general practice, it would be intolerable 
and in the particular case before the learned 
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a Subordinate Judge such a course bad almost 
nothing in its favour. The plaintiffs had pur¬ 
chased the tenure and the only question,was 
whether a certificate against the original 
tenure holders was available to the landlord 
having regard to the date of service of notice 
and the date of the plaintiffs’ purchase. If it 
was not available, the sale when held would 
not affect the plaintiffs’ interest. Before their 
Lordships, it was not contended that the pur¬ 
chaser of a tenure had a right to hold it free 
from the landlord's claim for arrears of rent 
existing at the date of the purchase. The 
landlord by s. 65, Tenancy Act, has a first 
b charge for the rent ; and though it is very 
important to recognize that he must take 
the appropriate steps to get the benefit of 
such a charge and that for this purpose a 
mortgagee and a purchaser are in different 
positions, cf. 24 C.W.N. 961, 1 39 C.W. N. 428, 2 
the irregularity and inconvenienpe of staying 
the landlord’s proceedings in the present case 
are nonetheless manifest. 

Their Lordships are of opinion that the 
suit was premature, the plaintiffs’ claim 
being under consideration by the certificate 
officer at their instance when they filed their 
plaint. They think it clear that the tem- 
c porary and permanent injunctions were im¬ 
properly granted. It seems doubtful whether 
after so long an interval the certificate pro¬ 
ceedings can usefully be revived, but their 
Lordships think it right to say that if they 
are revived as against the tenure the certi¬ 
ficate officer should begin afresh or else by 
amending the certificate so that it may cor- 
sespond to the present facts as regards lands, 
parties and otherwise. The consequences to 
the landlord may be unfortunate, but they 
flow from the fact that his tackle was not 
in order originally. Their Lordships will 
d humbly advise His Majesty that this appeal 
should be dismissed. 

But they direct that if the appellants 
within two months from the receipt by the 
High Court at Patna of the Order in Council 
to be made on this appeal shall pay into the 
trial Court the sum of Rs. 7699-5-1 (if not 
already paid) mentioned in the compromise 
petition of 26th September 1935, without 
interest, so as to be available for withdrawal 
by respondent 1 on the terms that the ap¬ 
pellants’ interest in the tenures mentioned 
in the certificate proceedings in the plaint 

1. (’20) 7 A. I. R. 1920 Cal. 870 : 59 I. C. 868 : 24 
C. W. N. 961, Bidhumukhi Dasi v. Bhaba Sundari 
Dasi. * 

2. (’35) 39 C. W. N. 428, Jogendra Chandra Das v. 
Debendra Nath Ghosh. 


Muralidhar Sahu A. I. R, 

mentioned shall be held free from all claim & 
by respondent l in respect of the arrears of 
rent covered by the said proceedings, then 
the order of the High Court as to costs shall 
be discharged and each party left to bear its 
own costs incurred in the Courts in India. 

If the appellants do not make payment into 
Court as aforesaid the directions of the High 
Court as to costs shall stand. The appellants 
will pay respondent l’s costs of this appeal. 

R.K. Appeal dismissed. 

Solicitors for Appellants — T. L. Wilson A Co. 
Solicitors for Respondents— Ey. S. L. Polak A Co. 
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(From Patna) 

3rd February 1943 

Lords Atkin, Russell of Killowen 
and Porter and Sir George Rankin 

Smt. Bhagbati Dei and another — 

Appellants 

v. 

Muralidhar Sahu — Respondent. 

Privy Council Appeal No. 7 of 1941; Patna 
Appeal No. 5 of 1940. 

(a) Hindu law — Partition — Reunion — 

Evidence of, must be very cogent. g 

It requires very cogent evidence to satisfy the 
burden of establishing that after partition by agree¬ 
ment between the parties they have succeeded in so 
altering their status as to bring themselves within 
all the rights and obligations that follow from the 
creation of a joint undivided Hindu family. 

[P 107e,/] 

Hindu law — 

(’40) Mulla, Page 414, Ss. 344, 328. 

(’38) Mayne, Page 678, Para. 468, Pt. (t). 

(b) Hindu law—Minor —Guardian of person 
and property — Mother has best claim—Claim 
ought not to be disregarded except on good 
grounds. 

The principal matter to be considered in the 
matter of appointment of a guardian of the minor is 
the welfare of the infant, but no doubt the mother h 
has a strong claim to be appointed the guardian 
both of the person and of the property, and her 
claims ought not to be disregarded except on good 
grounds. [P 1075] 

Hindu law — 

(’40) Mulla, Page 565, S. 618, P. 576, Sa. 533- 
535. 

(’38) Mayne, Page 299, Para. 231, Pt. (s); Page 
298, Para. 230. 

(c) Privy Council — Interference with lower 
Court’s discretion — Strong grounds are 
necessary. 

Where the Courts in India have exercised their 
discretion in a particular way in a matter which is 
peculiarly within the knowledge and experience of 
the Judges in India it would take a very strong case 
indeed for their Lordships of the Privy Council to 
reverse a discretion which has been so exercised. 

[P 108o,5} 
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j Where the lower Court appointed the mother of 
the Hindu minor as guardian of the minor’s person 
but refused to appoint the mother as guardian of the 
minor’s property and appointed an independent 
lawyer as manager of the minor's property, the 
Privy Council on appeal refused to interfere with 
the discretion of the lower Court in appointing the 
guardian on the ground that in the circumstances 
the discretion was properly exercised by the lower 
Court. [P 107h ; P 106a] 

IP. Waltach — for Appellants. 

RespondeJit ex parte. 

Lord Atkin. — This is an appeal from 
the decision of the High Court, Patna, 
affirming a decision of the District Judge, 
Cuttack, allowing an application by a rela- 
6 tive of the minor son of appellant 1 and 
appellant 2 for the appointment of a guar, 
dian of the property of the minor son of 
appellant 1. The position arose in this way : 
Up to 1919 there was a joint Hindu family 
consisting of the branches of three brothers 
Bhaban, Gouranga’s son Muralidhar, the 
applicant in this case, and Khetrabasi. They 
had some considerable zamindari properties 
and they also carried on a moneylending 
business. In the year 1918 Muralidhar, who 
was the nephew of the other two members 
of the family, applied for and obtained, a 
partition. It is significant that the partition 
c proceedings continued between all three 
members of the family as late as the year 
1926 . It is said, however, on the present ap¬ 
plication that Bhaban and Khetrabasi, the 
two brothers, within a few months, in 1919, 
agreed again to unite; and from that time, 
it is said, they became a joint undivided 
family. It is said that in those circum¬ 
stances if in fact they were a joint family 
there is no jurisdiction to appoint a guar¬ 
dian of the property of the minor son of one 
of the members of the family. Therefore 
three questions arise in this case : First, 
■was there a uniting of the family in 1919 ? 
d Secondly, if there was, can a guardian be 
appointed of the property of that minor? 
Thirdly, if there was no uniting then was 
the applicant right in asking for and obtain, 
ing an order for the appointment of a guar¬ 
dian of the property of the minor son, other 
than the mother herself ? On the first point, 
the learned District Judge did not pass an 
opinion, but he held that the property had 
passed to the minor son by inheritance even 
if there had been a uniting and that he had 
jurisdiction, therefore, to consider the ques¬ 
tion of a guardian and he appointed not the 
applicant who had originally asked to be 
appointed guardian of the property, but an 
independent lawyer as manager of the pro¬ 
perty. The property is one of very consider. 


able extent. Its value has been estimated by c 
difl'erent people at something between four 
and fourteen lac of rupees. 

On appeal the learned Judges went very 
carefully into the evidence of the uniting of 
these two brothers and in a judgment in 
which they reviewed the whole of the evi¬ 
dence, which is largely documentary, they 
came to the conclusion that it was not proved 
that there had been in the year 1919, or at 
all, any such uniting as has been alleged. 

It is unnecessary to add that it requires very 
cogent evidence to satisfy the burden of 
establishing that by agreement between the 
parties they have succeeded in so altering / 
their status as to bring themselves within all 
the rights and obligations that follow from 
the creation of a joint undivided Hindu 
family, and the learned Judges, considering 
the whole of the evidence, have come to the 
conclusion that the respondents to the appli¬ 
cation did not make out their case of a 
united family. There is no necessity, as it 
appears to their Lordships, to consider all 
the evidence once more. It is sufficient to 
say that their Lordships are completely 
satisfied with the review of the evidence 
made by the learned Judges and accept and 
agree with their decision. In particular, g- 
perhaps it may be pointed out that this 
partition between the two brothers and the son 
of the third brother continued for about six 
or seven years after the alleged uniting, and 
it seems very improbable, to say the least of 
it, that the brothers, once they were united* 
would allow the partition proceedings to go 
on so as to separate between themselves 
their own property which, upon the footing 
now put forward, had become joint. That 
is only one of the many circumstances in 
the case. Undoubtedly, if the uniting was 
not proved there was jurisdiction to appoint 
a guardian of the property of the infant, k 
The principal matter to be considered in 
these cases is the welfare of the infant, but 
no doubt the mother has a strong claim to 
be appointed the guardian both of the person 
and of the property, and her claims ought 
not to be disregarded except on good grounds. 

The Judges of the High Court, as their 
Lordships think, very properly appointed 
the mother to be the guardian of the person 
of the infant, therein reversing the decision 
of the District Judge, but otherwise upheld 
his decision as to the appointment of a 
guardian of the property. When the circum¬ 
stances are considered, when it is remem¬ 
bered that this is a very large property, thatl 
it apparently comprises not only zamindarij 
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3 propertiea but also a moneylending business, 
that the lady herself is a purdahnasheen 
lady, •who is illiterate and can neither read 
nor write, and when one has to add the fact 
that she has been a party to proceedings 
which sought to say that the infant had no 
private property of his own but had only 
property jointly with appellant 2, there 
seems to be every reason for the Court exer¬ 
cising its discretion as it did. Their Lord- 
ships think it probably would be sufficient 
to say that where the Courts have exercised 
their discretion in a particular way in a 
matter which is peculiarly within the know- 
,j, ledge and experience of the Judges in India 
it would take a very strong case indeed for 
their Lordships to reverse a discretion which 
has been so exercised. For these reasons, 
their Lordships are of opinion that this 
appeal must be dismissed, and they will 
humbly so advise His Majesty. As the res¬ 
pondents have not appeared at their Lord- 
ships’ Bar there will be no order respecting 
costs. The second question which was decid¬ 
ed before the District Judge, on the view 
taken by the High Court and accepted by 
their Lordships, does not arise. The question 
as to what is the position when there has 
.c been a uniting, whether or not the shares of 
the respective members pass by survivorship 
or by inheritance, is very important, but it 
becomes irrelevant in the view that their 
Lordships have taken. 

G.N. Appeal dismissed. 

Solicitors tor Appellants — W. W. Box A Co. 

Respondent ex parte. 
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(From Supreme Court of Mauritius) 

25th February 1943 

Lords Atkin, Russell of Killowen 
d and Porter, Sir George Rankin 
and Sir Madhavan Nair 

Pigneguy and another — Appellants 

\ v. 

Yemen Ltd. — Respondent. 

Privy Council Appeal No. 56 of 1941. 

(a) Negligence—Duty of person whose pre¬ 
mises on fire — Extent of — Onus is on person 
who alleges negligence _ French Civil Code, 
Ss.1382 to 1384. 

In order that a person whose premises are on fire 
may be held liable for the spread of the fire on to 
another’s property, it is necessary to prove the 
neglect of such care as the law enjoins. The extent 
of the obligation can be generally defined as a duty 
to act as a reasonably prudent man would in the 
circumstances, and this is best judged by those who 
are familiar with the local conditions, and the onus 
to prove such negligence is on the person who 
•alleges such negligence. [P 108J»; P 109a] 


Ltd. (Lord Porter) 

0 

Where the respondents whose premises caught ^ 
fire did take the necessary steps to put out the fire 
and reasonably thought they had succeeded in put¬ 
ting out the fire : 

• Held that they were under no obligation to keep 
a further watch indefinitely and it was for the ap¬ 
pellants, to whose property the fire spread, to prove 
that the actual care taken to watch for the recru¬ 
descence of the old or the beginning of a new fire 
was insufficient. [P 109(7,7i] 

(b) Privy Council—Appreciation of evidence 
—It does not interfere with view of trial Court 
in absence of strong reason to contrary. 

In a case where the evidence regarding the origin 
and course of a fire is conflicting, the Privy Council 
must necessarily be guided by the views of the trial 
Court unless there is some strong reason to the con¬ 
trary, more particularly in a case where the mem- f 
bers of that Court are not only acquainted with the 
local conditions but have visited the locus in quo. 

[P 109<2] 

(c) Negligence—Damages caused by spread¬ 
ing of fire—Origin and course of fire in dispute 
— Map of locus in quo should be included in 
record. 

Where in a case for damages for negligence caused 
by the spreading of fire from one person’s land on 
to the property of another, the origin and course of 
a fire are in question, it is obviously essential that a 
tribunal dealing with the matter should have a 
clear apprehension of the. relative position of the 
places with which the dispute is concerned and 
therefore it is necessary that a map of the locus in 
quo should be included as part of the record. 

* [P 110c] q 

Frank Oahan — for Appellants. 

C. L. Henderson — for Respondent. 

Lord Porter. —In this action the appel¬ 
lants claimed to recover from the respondent 
damages'for injury by fire to their estate 
called Barachois in Mauritius. The fire, they 
alleged, began on the respondent’s estate 
and spread to the appellants’ property, doing 
considerable damage but to an extent not 
yet ascertained, since the Court of first 
instance by agreement between the parties 
dealt only with the question of liability and 
left the quantum of damage to be ascer¬ 
tained later. It was common ground in h 
argument before their Lordships that the 
principles upon whioh liability depended 
were to be found in the French Civil Code, 
sections 1382 to 1384, and that in accordance 
with those principles the mere fact that the 
fire originated on the premises of the res¬ 
pondent and spread to those of the appel¬ 
lants was not enough. In order to establish 
liability it was necessary to prove “faute,” 
which for this purpose bears the same mean¬ 
ing as does “negligence” in English law, 
i. e., the neglect of such care as the law 
enjoins. Probably the extent of the obliga¬ 
tion can be generally defined as a duty to 
act as a reasonably prudent man would in 
the circumstances, and this is best judged 
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a by those who are familiar with the local 
conditions. The appellants admitted that 
the onus was on them to prove such negli¬ 
gence, but said that the proper conclusion 
from the evidence as a whole was that this 
onus had been discharged. 

Their story -was that on the afternoon of 
Saturday, 29th October 1938, a fire broke out 
on the respondent’s estate called Yemen. In 
addition to this estate, the respondent owns 
another property known as the Tamarin 
estate, between which and the Yemen estate 
runs the river Tamarin. Next to the Tamarin 
estate and on the same side of the river lies 
'3 the appellants’ Barachois estate, which is 
divided from the Tamarin estate only by a 
“balisage” or cutting in the trees of about 
20 feet in width. Saturday’s fire, the appel¬ 
lants say, was never put out, though its 
strength fluctuated. According to their ac¬ 
count, it continued to burn all Saturday 
night, and, as a result of the increasing heat 
of the day and a high wind, flared up on 
Sunday the 30th, crossed the river to the 
Tamarin estate about 11 o’clock and spread 
through that estate to the balisage, which 
it reached about 1 P. M. There, in spite of 
the efforts of the appellants’ employees, who 
■s had been marking its progress and preparing 
to meet its onset, it leapt across the 20 foot 
gap and gained a firm footing on the appel¬ 
lants’ property. The respondent’s story was 
a different one. It was said on its behalf 
that the original fire, which broke out on 
Saturday, was completely extinguished late 
that night or early the following morning: 
that Sunday’s fire originated not on the 
Yemen estate but on the appellants’ pro¬ 
perty Barachois and spread thence to the 
Tamarin estate, but never touched the other 
side of the river or the Yemen estate. In 
this conflict of evidence, their Lordships 
,must necessarily be guided by the views of 
the Court in Mauritius unless there is some 
strong reason to the contrary, more parti¬ 
cularly in a case where the members of that 
Court are not only acquainted with the local 
conditions but, as they say, have visited the 
locus in quo. Their findings are as follows: 

The fire which commenced on the Saturday even¬ 
ing continued to burn during most of the night : 
steps were taken by the defendant company to put 
out that fire and by 7 A. M. on Sunday morning 
those concerned in putting it out were satisfied that 
they had effectively done so and left the scene. They 
-had done all that they had thought necessary. Never¬ 
theless, there must have been some smouldering 
embers or stumps whioh escaped the vigilance of the 
men and with the increasing heat of the day these 
embers again got ablaze and with the increasing 
velocity of the wind the fire spread not only to the 
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banks of Tamarin River but beyond. When once 0 
the fire had reached the dry bushes on the north 
side of the river it blazed fiercely and spread rapidly 
and any likelihood of its then being checked was 
indeed remote. 

To these findings there should be joined the 

later passage where the learned Judges say : 

We are satisfied that the defendants’ servants had 
done all that could have been reasonably expected of 
them in endeavouring to extinguish the first con¬ 
flagration : that believing the fire had been extin¬ 
guished there was no obligation on their part to 
leave some one on guard : and that they did not 
become aware of the second conflagration until after 
it had swept over most of the plaintiff's land. 

This view, in their Lordships’ opinion, 
necessarily involves the conclusion that the f 
respondent’s servants reasonably thought that 
the fire had been extinguished and were not 
negligent in so thinking or in failing to keep 
any further watch. It was argued on behalf 
of the appellants that the respondent’s ser¬ 
vants were guilty of negligence in three res¬ 
pects : (i) In not putting out the original 
fire, (ii) In failing to keep a further and 
better watch even though the fire appeared 
to have been put out. (iii) In not ascertain¬ 
ing the existence of Sunday’s fire at an 
earlier moment and at once taking steps to 
combat it even if no blame is to be attributed 
to them in other respects. In their Lord- g 
ships’ opinion the first and second contentions 
are disposed of by the findings of the Court 
quoted above. The respondents did take the 
necessary steps, reasonably thought they had 
succeeded in putting out the fire, and were 
accordingly under no obligation to keep a 
further watch. Indeed, the respondents’ evi¬ 
dence, which appears to have been accepted 
upon this point, is that their men remained 
on the spot for some 7 or 8 hours after the 
conflagration had apparently been stamped 
out. Obviously the duty to watch must end 
at some time, and no evidence was led on 
behalf of the appellants that the actual care & 
taken to watch for the recrudescence of the 
old or the beginning of a new fire was 
insufficient. 

As to (iii), there was no ground for sup¬ 
posing that the fire would break out again, 
and consequently, as the Court has found, 
no blame is to be imputed to the defendants’ 
employees for not discovering the second 
outbreak earlier. They, or some of them, 
had been on duty all night, and had no 
reason to suspect danger. Indeed, no anxiety 
was felt for the defendants’ plantation, which 
would suffer before that of the appellants 
by anyone who had helped to fight the fire 
and one man even slept in his hut which 
was close to the spot at which it had been 
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raging. Moreover, the appellants’ men never 
° warned them that the fire had broken out 
again: and, at best, the only time during 
which anything effective could have been 
done would have been between the recru¬ 
descence of the fire at some time well after 
9 o’clock on the Sunday morning and the 
moment at which it crossed the river at 
about 11 o’clock. Thereafter, as the learned 
Judges found, “any likelihood of its then 
being checked was indeed remote.” The time 
is short when one remembers that the fire 
had to be observed, its position ascertained, 
and steps taken to deal with it, and it is 
b enough to say that the Court in Mauritius 
has found that in such circumstances no 
negligence has been established at this period. 
Accordingly this allegation also must fail. 

Their Lordships have only to add that it 
is unfortunate that no map of the locus in 
quo was included in or accompanied the 
record. In a case where the origin and course 
of a fire are in question it is obviously essen¬ 
tial that a tribunal dealing with the matter 
should have a clear apprehension of the re¬ 
lative position of the places with which the 
jdispute is concerned. Their Lordships would 
point out that in the Court of first instance 
c the very first witness was shown two ske¬ 
tches of the area, that before counsel for the 
defence closed his case a map was put in, and 
that the relevant positions were marked both 
upon the sketches and upon the plan. The 
error appears to have occurred not in this 
country but in Mauritius. Fortunately their 
Lordships were able to obtain a map from 
the Colonial Office, but they desire to stress 
the necessity for the provision of such vital 
documents as part of the record. They will 
humbly advise His Majesty that the appeal 
be dismissed and that the appellants should 
pay the respondents’ costs of the appeal. 

'd K.s. Appeal dismissed. 

Solicitors for Appellants — Charles Russell & Co. 

Solicitors for Respondent — 

Lethbridge Money d Prior. 
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and Porter, Sir George Rankin 
and Sir Madhavan Nair 

William Ralph Guevara—Appellant 
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Robert Woodburn — Respondent. 

Privy Counoil Appeal No. 50 of 1941. 


Negligence—Collision — Contributory negli- ^ 
gence—It must be effective or decisive cause. 

In order that negligence of a party may be contri¬ 
butory, it is necessary that it should be the decisive 
or effective cause of the collision. [P 111 f] 

Hence where a party’s negligence, even though, it 
continued to the end but did not contribute to the 
collision which was entirely due to the negligence of 
the other party : 

Held that the other party was liable to former in. 
damages. [P 1116,g] 

E. V. Lloyd Jones — for Appellant. 

M. Berrymans — for Respondent. 

Lord Atkin. — This is an appeal by the 
plaintiff from a decision of the West Indian 
Court of Appeal who reversed a decision by r 
the Chief Justice of Trinidad and Tobago 
giving judgment for the plaintiff for 1,773.38 
dollars and costs. The action was brought 
for damages for personal injuries caused by 
the negligent driving of a motor vehicle by 
the servant of the defendant. The defendant 
called no evidence at the trial and the facta 
are, as stated by the Chief Justice, uncon¬ 
troverted. In Port of Spain, Trinidad, two 
roads, Roberts Street and French Street, 
cross at right angles, Roberts Street running 
east and west, French Street north and 
south. Roberts Street on the west side of 
the junction is 28ft. Sin. wide, narrowing to ^ 
20 ft. 2in. as it leaves the junction. Frenoh 
Street is 26ft. loin, continuously. About 10-80 
P. M. on 12th October 1938, the plaintiff, a 
man aged 61, was riding his bicycle from 
north to south down French Street, intend¬ 
ing to cross the junction and continue down 
the street. A short distance before he left 
the northern end of French Street he ob¬ 
served the glare of the lights of a motor 
vehicle on the west side of Roberts Street, 
but did not look in that direction until he 
reached a line about level with the kerb of 
Roberts Street. He then observed the defen¬ 
dant’s jitney, which at that time he noticed fc. 
was being driven fast and on the wrong side 
of the road about 60 to 70 feet away from 
him. He proceeded across the road at his 
ordinary speed, 8 to 10 miles an hour, and 
had reached a spot four feet from the comer 
of the two streets on the S. E. side when 
the motor vehicle, whioh had not changed 
its course or speed, drove into him, hitting 
him 25 feet up Roberts Street, and causing 
injuries to his right knee, from which he has 
not now fully recovered. Of the amount of 
damages awarded by the trial Judge there 
is no complaint. The plaintiff was able to 
state the position of the defendant’s vehicle 
when he first saw it and the point of impact. 
From the defendant’s position to the point 
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of impact is 70 feet; from the point where 
the plaintiff was when he first saw it to the 
point of impaot is 20 feet. The learned Chief 
Justice, after finding negligence on the part 
of the defendant’s driver, which was obvi¬ 
ously indisputable, proceeded : 

I find also on the evidence that in taking the 
orossing in the circumstances indicated by the plain¬ 
tiff, he (the plaintiff), although riding on his correct 
side at a reasonable speed, was negligent in the sense 
of being careless of his own safety and in not appre¬ 
ciating the situation oreated by the rapid approach 
of the defendant’s jitney. To that extent the plain¬ 
tiff may be said to have contributed to the accident. 

He then proceeds to say that he cannot 
however accept the submission that it was 
a case of contemporaneous negligence for 
which both parties were to blame, and after 
pointing out the different courses that were 
open to the driver, including crossing over to 
his correct side, he concludes : 

The evidence before me in my view points strongly 
to the conclusion that by the exercise of reasonable 
care and skill he could have avoided the accident. 
Moreover, I am of opinion that it was the negligence 
of the defendant’s driver and not the plaintiff’s 
negligenoe which was the decisive cause of the acci¬ 
dent. Accordingly the defendant is liable to the 
plaintiff in damages. 

The learned Judges in the Court of Appeal, 

. accepting the trial Judge’s view that both 
parties had been negligent, came to the con¬ 
clusion that the negligences were simultane¬ 
ous and continued up to the moment of 
impact, and that the plaintiff had therefore 
brought the loss upon himself. Their Lord- 
ships cannot agree with this decision. They 
think that the plaintiff might well have 
escaped any finding of negligence. The sug¬ 
gestion is that he might have seen the ap¬ 
proaching vehicle as distinguished from the 
glare of its lights a few feet before he 
actually lifted his eyes to it: and it is to be 
supposed that it is thought that a prudent 
d man would have decided to stop and let it 
pass. But the jitney would then have been 
70 to 80 feet away, and a man might reason¬ 
ably suppose that he could safely cross to a 
position of safety seeing that he was in full 
sight of the motor vehicle, and had only to 
cross io feet of the road to get out of the 
way of the vehicle’s correct course. At the 
place where he did in fact look it would 
have been highly dalpgerous not to proceed, 
for, he would then be stopping at a place 
where he would almost certainly have been 
hit if the driver had diverted his vehicle to 
his correct side. But both Courts have agreed 
that there was some negligence on the part 
of the plaintiff, and their Lordships do not 
propose to reverse that finding. But on the 


assumption that the plaintiff was negligent 
in starting to cross the road and that his 
negligence must be deemed to be continuous, 
the fact remains that he had at the time of 
impact arrived at what should to him have 
proved safe territory. He was only 4 feet 
from the opposite edge of the road he was 
crossing, and should have been as safe there 
as any pedestrian or cyclist travelling west¬ 
wards in that portion of Roberts Street. It 
seems obvious that the defendant’s driver 
could at any moment of time before the 
actual impact by the slightest correction of 
his course towards his correct side have 
avoided the collision, for he had 16 feet 
margin the other side. It would appear that 
the learned Judges of the Court of Appeal 
have ignored the considerations which led 
the learned Chief Justice to the conclusion 
that it was the defendant’s driver’s negli¬ 
gence which was the decisive cause of the 
injury. This clearly means that it was the 
only effective cause : and is a finding which 
in their Lordships’ opinion is correct and 
the only possible finding on the proved faots. 
In other words, the plaintiff’s negligence, 
though possibly continuing to the end, did 
not contribute to the collision, which was 
entirely due to the defendant’s driver’s 
wicked persistent rush on the wrong side of 
his road. In these circumstances their Lord- 
ships will humbly advise His Majesty that 
the appeal be allowed, the judgment of the 
Court of Appeal be set aside, and the judg¬ 
ment of the Chief Justice be restored. The 
appellant must have the costs of the appeal 
to the Court of Appeal and such costs of his 
appeal to the Privy Council as are appro¬ 
priate to appeals in forma pauperis. 

K.S. Appeal allowed. 


i 
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Solicitors for Appellant — Stafford Clark A Co. 
Solicitors for Respondent — M . Berryman. 
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• (a) Civil P. C. (1908), S. 100 — Custom — 
a Existence of, is question of law. 

Where the existence of a custom may be regarded 
as a question of the proper interpretation of the spe¬ 
cific facts proved it is a question of law which isopen 
in second appeal. (P 

Q p 0 # _ 

(’40) Chitaley, S. 100 N. 21 Pt. 12. 

(’41) Mulla, Page 371 Pts. (i), (j) and (v). 

(b) Custom — Burden of proof lies on him 
who claims it in derogation of another’s rights. 

The burden lies upon one who sets up a custom in 
derogation of the ordinary rights of another as the 
owner of immovable property to give clear and posi¬ 
tive proof of the user relied upon to substantiate the 
custom. CP 1 13g,h] 

(c) Custom—Immersion of tazias—Variation 
in tazias or in number of tazias—Custom other¬ 
wise established should not be rejected. 

The alleged custom of immersing tazias at Muhar- 
ram should not be rejected on the ground of the 
variation in the tazias or in the number of the tazias 
which were immersed if it were otherwise establish¬ 
ed : 17 All. 87, Ref. [P 114a,6] 

• (d) Customary right — Immersion of tazias 
peacefully from 1910-25 held insufficient for 
finding customary right : (’38) 25 A. I. R. 1938 
Nag. 177, REVERSED. 

It is by no means conclusive against a claim to 
customary right that the practice should have begun 
by permission or agreement, but it must be shown to 
have continued in such circumstances and for such 
length of time that it has come to be exercised as of 
C right. The peacefull immersion of tazias in the 
Padmatirtha tank at the time of Muharram between 
the years 1910-25 held an insufficient basis for a 
finding of customary right : (’38) 25 A. I. R. 1938 
Nag. 177, REVERSED. ' [P 114 f,q\ 

C. S. Rewcastle and Dr. Sir H. S. Oour — 

for Appellants. 

Respondents ex parte. 

Sir George Rankin. — This appeal is 
preferred by the plaintiffs in a suit brought 
on behalf of the Hindus of a place oalled 
Basim, situated in Berar, against a number 
of Muslim defendants as representing the 
whole Mahomedan community of Basim. 
^ An order under R. 8 of O. 1 of the Code was 
duly made and the defendants contested the 
suit in three Courts in India. Their Lord- 
ships much regret, however, that they have 
not had the advantage of any argument for 
the defendants as no one appeared to repre¬ 
sent them at the hearing before the Board. 
The dispute is as to the right of the Muslims 
at the time of Muharram to immerse tazias 
in a tank called the Padmatirtha tank which 
lies to the North West of Basim. This tank 
is described as a large area of water and as 
having ten ghats. The relief claimed by the 
plaint, which was filed in the Court of the 
Subordinate Judge at Basim on 20th June 
1929, was an injunction restraining the de¬ 
fendants from immersing tazias (a) from 


ghats 1 and 2; (b) from ghats 3, 7 and 10 and e 
(c) from ghats 8 and 9. The plaint alleged 
that the tank was the property of the 
Hindus : it admitted that for about ten years 
—that is since about 1919—tazias had been 
immersed from ghats l and 2 but stated that 
this use was by permission of the Hindus. 

It complained that in 1925 damage had been 
done to certain trees sacred to the Hindus 
and that since 1925 all the ghats had been 
used, except ghats 8 and 9, in 1926. It alleged 
quite truly, that what was done in 1927 and 
1928 was covered by orders made by the 
District Magistrate to avoid a breach of the 
peace. The written statement denied that / 
the ownership of the tank was in the Hindus 
claimed that it belonged to an ancestor of 
defendant 1, and set up an alternative case 
that the Mussulmans had from time im¬ 
memorial and as of right immersed tazias 
from all the ghats. The allegation of damage 
done to trees was met by a plea—both ill- 
advised and groundless—that 

the Mussulmans have unobstructed right of im¬ 
mersing tazias in the tank. If branches of any tree 
come in the way, they are always cut, in order to 
allow a free passage, without any objection. 

On 28th March 1933, the trial Judge, after 
hearing a large number of witnesses on both ^ 
sides, restrained the defendants "from using 
any of the steps of the tank for immersion 
of tazias." He found that the tank was the 
property of the Hindus, observing that it had 
been held in many cases that a fluctuating 
body of persons, such as a village community 
or a particular community, is capable of 
owning property. On the question of user he 
held that before 1919 some tazias were 
immersed from ghats 1 and 2 as a matter of 
permission and not as of right, but that the 
first year in which all the ghats were used 
was 1925. Having negatived the existence of 
any easement, he considered whether the h 
defendants had shown any customary right 
such as is contemplated by S. 18 , Easements 
Act (5 of 1882 ). He found that such a right 
had not been made out, the user proved 
being inadequate in point of uniformity, 
continuity and certainty. He held further 
that the alleged custom was not reasonable. 

The defendants’ appeal to the Court of 
the District Judge was dismissed on 7 th 
February 1935. The learned First Additional 
District Judge of Akola confirmed the trial 
Judge’s finding that the tank belonged to the 
Hindus. He held that before 1925 there had 
been peaceful immersion but only from ghats 
1 and 2: that immersion had taken place 
since 1925 from all the ghats but had been 
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a accompanied by dispute and not peaceful. 
He agreed -with the trial Judge in rejecting 
the defendants’ evidence that all the ghats 
had been used from before 1925. As regards 
ghats 1 and 2, he noted that the plaintiffs 
had in the course of the trial admitted that 
the use of these two ghats had begun about 
1915. He referred to the evidence of D. W. 
126 —Mr. C. E. Middleton Stewart—who had 
been Assistant Superintendent of Police at 
Basim from the end of 1909 until 1912 and on 
whose evidence the trial Judge had relied. 
In a passage which summarises his findings 
he said : 

l) To me it appears that there was no immemorial 
practice but that the Padma-Teerth attracted the 
Mussalmans sometime about 1910 and one or two 
Tajias began to come for immersion. The Hindus 
did not object and so the practice went on growing 
till 1919 from whioh year all the Tajias began to 
come to Padma-Teerth for immersion. The origin of 
this practice prior to 1910 is not proved. From 1919 
to 1924 there was peaceful immersion of all the 
Tajias from Ghats Nos. 1 and 2 only. I, therefore, 
uphold the finding of the lower Court that some 
Tajias used to come to the tank prior to 1919 pro¬ 
bably from 1910, that all the Tajias are immersed in 
the tank from 1919 but from Ghats Nos. 1 and 2 
only and that since 1925 they are immersed from all 
the Ghats though in 1926 Ghats Nos. 8 and 9 were 
not used. 

c On the view that user before 1910 had not 
been proved and that after 1924 it was not 
peaceful he considered that no customary 
rights to immerse tazias from ghats 1 and 2 
had been established, the user proved being 
insufficient in point of antiquity. He further 
held that from 1910 to 1919 the custom was 
not uniform as all the tazias did not come 
to Padmatirtha : “Only some came and it 
is not proved that the same came in all the 
years.” He found that the use of ghats 1 
and 2 had been permissive. In the High 
Court on second appeal the case came before 
Pollock J., who found once more that the 
d tank belonged to the Hindu community. He 
said that it was not proved that 1910 was the 
first year in whioh tazias were immersed, and 
as regards ghats 1 and 2 considered that there 
was no objection on the part of the Hindu 
community until 1929. On this footing he 
held that: 

The length of time during which the tazias have 
been immersed in ghats 1 and 2 is such as to sug¬ 
gest that this usage has become the customary law 
of the place, and that therefore the Mahomedans 
have a customary right to use these two ghats in 
that way. 

He rejected the contention that the right 
claimed was not sufficiently certain and in¬ 
variable, but agreed that : 

The number of tazias may have increased slight¬ 
ly though this is not dear, and it may be that the 


same tazias are not always immersed from the same 0 
ghats. 

By his deoree of 20th October 1937, ho 
modified the injunction granted by the trial 
Court so as to exclude from its scope ghats 1 
and 2, and he declared that the Mahomedans 
have a customary right to immerse tazias 
from ghats 1 and 2. From this decree a certi¬ 
ficate that the case w 7 as fit to be taken on 
appeal to His Majesty in Council was on 
13th A'pril 1939, granted to plaintiffs by a 
bench of the High Court at Nagpur purport¬ 
ing to act under S. 109 of the Code. This 
being contrary to S. ill of the Code, the 
present appeal was permitted by the Board f 
to stand over to enable the plaintiffs to ob¬ 
tain special leave to appeal, and by Order in 
Council dated 1 st July 1942, such leave was 
granted. The sole question now before the 
Board is as to the correctness of the finding 
that the defendants have shown a customary 
right in respect of ghats l and 2. The appel¬ 
lants complain that the learned Judge of the 
High Court has transgressed the limits set 
to his jurisdiction by ss. 100 and 101 of the 
Code in that he disregarded the findings of 
fact arrived at by the lower appellate Court 
when he treated the user of these two ghats 
as having begun before 1910 and as having g 
been peaceful and without objection between 
1925 and 1929. Their Lordships do not think 
it necessary or desirable however to decide 
this case upon grounds which though not 
unimportant relate to procedure rather than 
to merits. They are, moreover, prepared to 
assume—without giving any decision upon 
the point — that the existence of a custom 
may in this case be regarded as a question 
of the proper interpretation of the specific 
facts proved and thus as a question of law 
which was open in second appeal. 

The burden lies upon one who sets up a 
custom in derogation of the ordinary rights h 
of another as the owner of immovable pro- 
perty to give clear and positive proof of the 
user relied upon to substantiate the custom; 
and, in the present case, the proof does not 
extend to any period before 1910. Again, the 
events of 1926 and of the subsequent years 
before suit (1926-1929) are almost wholly 
without force as evidence of customary right, 
since the interposition of the police autho¬ 
rities and not the acquiescence of the Hindus 
accounts for what took place at these two 
ghats as at the others, and protected the 
Muslims from interference in view of the 
danger of a breaoh of the peace. The user 
which can be of service to the defendants 
extends as the District Judge found from 
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a 1910 to 1925. It may perhaps be said that the 
history of the matter suggests that had the 
immersion of tazias been confined, in 1925 
and afterwards, to ghats 1 and 2 thereby 
avoiding all temptation to damage sacred 
trees, the practice might well have continued 
without arousing objection. Unfortunately, 
events did not take that course, and, it has 
now to be determined whether a practice 
which cannot be traced back further than 
1910 had by 1925 ripened into a customary 
right or continued long enough to afford proof 
of such a right. The variation in the tazias 
or in the number of the tazias which were 
b immersed and the evidence that the user of 
the tank for this purpose -was increasing 
raises a difficulty about the uniformity of 
the practice which impressed the District 
Judge, but their Lordships are not satisfied 
that the alleged custom could or should be 
rejected on this ground if it were otherwise 
established. A clear and useful statement of 
the law was given in the leading case in 
1G ALL. 178; 17 ALL. 87 1 by Sir John Edge 
and Sir Pramada Charan Banerji in a case 
very close to the present : there as here 
the District Judge had found against the 
custom; the right claimed there was of sta- 
e tioning tazias and alums at the time of 
Muharram; and the user proved extended for 
a period of about twenty years. The Appellate 
Bench found against the custom, saying; 

The custom must be proved by reliable evidence 
of such repeated acta openly done, which have been 
assented and submitted to, as leads to the conclusion 
that the usage has by agreement or otherwise become 
the local law of the place in respect of the persons 
or things which it concerns. . . . The statute law of 
India does not prescribe any period of enjoyment 
during which, in order to establish a local custom, it 
must be proved that a right claimed to have been 
enjoyed as by local custom was enjoyed. 

This exposition of the law of India given 
3 by the High Court of Allahabad in 1894 was 
in substance repeated by the Board in 68 I.A. 
l 2 at page 81 : 

It will depend upon the circumstances of each 
case what antiquity must be established before the 
custom can be accepted. What is necessary to be 
proved is that the usage has been acted upon in 
practice for suoh a long period and with such invari¬ 
ability as to show that it has by common consent 
been submitted to as the established governing rule 
of the particular district. 

While these judgments both show that in 

1. (’95) 17 All. 87: 1895 A.W.N. 10 on appeal from 

16 All. 178: 1894 A. W. N. 12, Kuar Sen v. Mam- 

man. 

2. (’41) 28 A. I. R. 1941 P. C. 21 : 193 I. 0. 436 : 

I.L.R. (1941) Lah. 154: I. L. R. (1941) Ear. P. C. 

22 : 68 I. A. 1 (P.G.), Mt. Subhani v. Nawab. 


India a custom need not be immemorial, e * 
the requirement of long usage is essential 
since it is from this that custom derives its 
force as governing the parties’ rights in 
place of the general law. In this case the 
tank was not in individual ownership and 
the use made of it by immersing tazias in¬ 
volved a minimum of interference with the 
rights of its owners or their enjoyment of its 
amenities. It took place only once a year 
and then in connexion with religious cere¬ 
monies which though distinctively Islamic 
and intended to commemorate tragic events 
in the history of Islam would not fail to 
attract sympathetic attention on the part of / 
non-Muslims. Ordinarily, there could be 
little motive for any churlish objection to a 
harmless and colourful ceremony on which 
much sentiment is centred. Communal ten¬ 
sion or religious bigotry might supply such 
a motive but though at times it may take 
but little to bring such forces into play, it 
would be unwarranted as it would bo invi¬ 
dious to postulate them as abiding features 
of life in Basim from 1910 onwards. It is by 
no means conclusive against a claim to cus¬ 
tomary right that the practice should have 
begun by permission or agreement, but it 
must be shown to have continued in such 0 
circumstances and for such length of time 
that it has come to be exercised as of right.' 

In their Lordships’ view what is proved to 
have taken place on ghats 1 and 2 annually 
at the time of Muharram between the years 
1910-25 is an insufficient basis for a finding 
of customary right, and they see no reason 
to disagree with the findings of the learned 
District Judge, still less to hold that he was 
bound in law on the evidence before him to 
affirm the custom. That the Padmatirtha 
tank should not be available for the Muhar¬ 
ram ceremony is a matter of regret to their 
Lordships as it will doubtless be to many 7t 
inhabitants of the locality whose sentiments 
are entitled to respect. Their Lordships would 
be glad to think that some arrangement for 
permissive use might be arrived at in some 
future year as a matter of good will between 
Hindus and Muslims. Indeed their Lordships 
venture to hope that this will be so; but at 
the moment their only duty is to declare the 
rights of the parties. 

They will humbly advise His Majesty that 
this appeal should be allowed, the decree of 
the High Court set aside, and the decree of 
the trial Court dated 28th March 1933, re¬ 
stored. The orders of the District Judge a9 
to the costs of the trial Court and of the first 
appeal will stand. The costs incurred by the 
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<s plaintiffs in the High Court and their costs of 
this appeal must be paid by the respondents. 

r.k. Appeal allowed . 

Solicitors for Appellants— Douglas, Grant <& Dold, 
Respondents ex parte. 
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Lords Atkin, Russell op Killowen 
and Porter, Sir George Rankin and 
Sir Madhavan Nair 

Syed Mohammad Saadat Ali Khan — 

Appellant 


v. 

Mirza Wiquar Ali Beg and others — 

Bespondents. 

Privy Council Appeal No. 33 of 1941; Oudh Appeal 
No. 30 of 1936. 

(a) Deed—Construction —Rule of, indicated. 

In construing a written document the whole docu¬ 
ment should be considered, and it is from the 
language used therein by the parties and not from 
any preconceived notion of likelihood or unlikelihood 
that the intention of the parties is to be ascertainpl. 
It is wrong to start with an inspired assumption 

^ that it is unlikely that one party could or would 
have assented to a particular provision, and then to 
hold that because so unlikely a provision is not con¬ 
tained in the document in clear and express terms, 
it cannot have been intended to apply. [P 1196,c] 

T. p. Act_ 

(’43) Chitaley, S. 8 N. 20 Pts. 2 to 5 and 9. 

(b) Res judicata—Co-defendants—Conditions 
requisite stated—Decision held operated as res 
judicata. 

In order that a deoision should operate as res 
judicata between co-defendants three conditions must 
exist: (1) there must be a conflict of interest between 
those co-defendants, (2) it must be necessary to de¬ 
cide the conflict in order to give the plaintiff the re¬ 
lief he claims and (3) the question between the 
co-defendants must have been finally decided : (’31) 
18 A. I. R. 1931 P. C. 114, Rel. on. [P 120 d,e] 

The plaintiff claimed to be entitled to a oharge 
under a compromise on the estate in possession 
ef the defendant. The defendant pleaded that R'b 
4q villages which were carved out of the defendant’s 
estate were also oharged and that R and M who had 
an interest in the defendant’s estate were necessary 
parties as indeed they were if the plaintiff was to 
obtain the full relief which he claimed. R and M 
were accordingly added as defendants and the ques¬ 
tion whether R’b 40 villages were charged was 
accordingly raised and had to be decided on a con¬ 
struction of the compromise before the Court oould 
determine what relief olaimed by the plaintiff could 
be given to him : 

Held that the question whether upon a construc¬ 
tion of the compromise the plaintiff was entitled to 
a oharge on R'b 40 villages operated as res judicata 
•between the defendant and R. [P 120d,fo] 


p_ c._ 

(’40) Chitaley, S. 11 N. 46 Pt. 2. * 

(’41) Mulla, Page 63 Pt. (p). 

Sir Thomas Strangman and W. Wallach — 

for Appellant. 

Respondents ex parte. 

Lord Russell of Killowen. —This is an 
appeal by the plaintiff from a decree of the 
Chief Court of Oudh dated 9th September 
1986. which reversed a decree of the Subor- 
dinate Judge of Bahraioh, dated 3lst July 
1934, and dismissed the plaintiff’s suit. It is 
necessary to set forth the history of the 
matter in some detail, in order to make plain 
the nature of the plaintiff’s claim and the 
circumstances in which it arises. / 

Raja Mohammad Siddique Khan (herein¬ 
after referred to as the testator) was the 
owner of the Nanpara Estate in Bahraich, 
Oudh. He made a will dated 8th January 

1906, and died, sine prole, on 30th December 

1907. There were many claimants to the 
estate, some relying on the will and others 
contesting it. The estate had since the month 
of February 1905, been under the manage, 
ment of the Court of Wards, and, in view of 
these rival claims, the Court of Wards insti¬ 
tuted, on 28th April 1908, an interpleader 
suit in the Court of the Subordinate Judge, 
of Bahraich. The suit was at a later date g 
transferred to the Additional Subordinate 
Judge of Lucknow. 

The original defendants to the suit were 
nine in number. Rani Qamar Zamani (de¬ 
fendant l) contested the will and claimed 
the testator’s property as his senior widow. 
Ranis Saltanat, Dilafza, Champa, and Nasim 
Sahri (defendants 2-5) claimed both in virtue 
of their rights as widows of the testator, and 
of rights conferred by his will. Rani Kaniz 
(defendant 6) contested the will, and claimed 
as elder sister of the testator. Rani Sarfaraz 
(defendant 7) did not file any written state, 
ment and the suit proceeded against her ex }% 
parte. On 9th March 1909, Rani Saltanat 
(purporting to act under the will of the 
testator) adopted the present appellant, and 
he was subsequently added as a defendant 
(no. 18) to the interpleader suit. He claimed 
to be entitled to the property of the testator 
both as sole heir and under the will. It is 
unnecessary to set out the provisions of the 
will in this judgment, because (as hereinafter 
appears) the rights which the appellant seeks 
to establish in this appeal depend not upon 
the provisions *of the will, but upon the 
terms of certain compromises sanctioned by 
decrees in the interpleader suit. To these 
compromises and decrees reference must now 
be made. , 
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, On 7th September 1910, a deed of compro¬ 
mise was entered into between Rani Qamar, 
Rani Kaniz, and the appellant by which it 
was stated that they had settled their diffe¬ 
rences and disputes in the interpleader suit 
upon the terms therein set forth. Since the 
true construction of these terms of compro¬ 
mise then entered into, (and subsequently 
sanctioned by the decree hereinafter men¬ 
tioned) is a necessary step in the determina¬ 
tion of one aspect of this appeal, they must 
be stated at length and verbatim. They run 
as follows : 

I. The Court shall declare Rani Mohammad 
, Kaniz Begam, (defendant 6) and Rani Mohammad 
Sarfaraz Begam of Muhamdi (defendant 7) entitled 
to possession of the whole of the Taluqa of Nanpara 
except as hereinafter provided, in equal shares for 
their lives dividing all divisible profits equally after 
payment of the one-fourth share of profits herein¬ 
after provided for payment to defendant 1. In the 
event of the death of Rani Mohammad Kaniz Begam 
without leaving male issue, her husband, Raja 
Mohammad Mumtaz Ali Khan of Utraula.if surviv¬ 
ing will take her share for his life. On his death, or 
if he died before the Rani, and the Rani shall have 
no male issue then on the death of the Rani that 
share will revert to Rani Mohammad Sarfaraz 
Begam, if surviving, or if she does not survive then 
to Saadat Ali Khan or his heirs. On the death of 
Rani of Mohamdi, Saadat Ali Khan and his heirs 
will succeed to the estate in possession of Rani 
c Mohammad Sarfaraz Begam. 

II. If Rani Mohammad Kaniz Begam die leaving 
male issue, her eldest son will succeed, and in such 
case the estate will be equally divided between Saadat 
Ali Khan and such eldest son. 

III. Rani Qamar Zamani Begam, (defendant 1) 
shall be declared entitled to and decreed to receive 
one-fourth share of the divisible profits of the entire 
estate of Nanpara including all villages now under 
the charge of the Court of Wards from the Court of 
Wards or from the proprietors for the time being for 
a period of 15 years, and in the event of the death 
of defendant 1 within the said period, her heirs will 
be entitled to receive the aforesaid one-fourth profits 
for the remainder of the period. 

IV. Rani Qamar Zamani Begam, ( defendant 1 ) 
shall be declared to be entitled to full proprietary 

d rights in perpetuity subject to payment of revenue 
to Government in such villages as Mr. Baillie may 
determine to be equivalent to the Girdharput Ilaqa 
and shall be put in immediate possession thereof; 
but such villages will on behalf of Rani Qamar 
Zamani Begam or her heirs continue under the 
management of the Court of Wards for the period of 
fifteen years mentioned in clause III above. 

V. During the said fifteen years the profits of the 
aforesaid villages will be set off as part of the one- 
fourth profits of the entire estate payable to Rani 
Qamar Zamani Begam or her heirs as hereinbefore 
provided. 

VI. Rani Qamar Zamani Begam shall be entitled 
to receive the sum of three lakhs fts her dower and 
shall be paid a sum of three and a half lakhs as her 
costs in the suit. 

VII. Rani Mohammad Sarfaraz Begam of Mo¬ 
hamdi shall be entitled to receive and be paid a sum 
of two lakhs in payment of her expenses, and fifty 


thousand which the Rani claims was in deposit on 
her behalf at Nanpara, and the two bonds executed 
by the Rani in favour of the Court of Wards will be 
considered to be cancelled. 

VIII. Rani Mohammad Kaniz Begam of Utraula 
will be entitled to receive a sum of two lakhs, 
seventy-four thousand on account of expenses and 
one lakh and twenty-six thousand which the Rani 
alleges to be held in deposit at Nanpara on her 
behalf. 

Any arrears of allowances sanctioned by the Court 
of Wards now due to Rani Mohammad Kaniz Begam 
of Utraula, will also be paid to her. 

IX. The money necessary for the payment of the 
dower and expenses of Rani Qamar Zamani Begam 
and the expenses of and other payments to Rani 
Mohammad Kaniz Begam and Rani Mohammad 
Sarfaraz Begam, and any other expenditure necessary 
in connexion with this compromise will be borrowed 
by the Court of Wards. Such sum will be payable by 
annual instalments of fifty thousand rupees besides 
interest calculated half-yearly on the sum due. The 
payment of principal and interest will be a first 
charge on the Nanpara estate and its profits. 

X. A sum of Rs. 600 per mensem shall be paid to 
Mohammad Ashfaq Ali Khan and suoh payment 
shall be a charge on the profits of the Nanpara 
estate, and a similar sum of Rs. 600 similarly charged 
shall be paid to Raja Mohammad Mumtaz Ali Khan 
of Utraula, both payments to continue for the term 
of their natural lives. 

XI. If any of the defendants, not parties to this 
compromise, obtains from the Court in the inter¬ 
pleader suit a declaration or order for the payment 
of any maintenance or any other sum of money 
against one or more of the defendants, parties to this 
compromise, the maintenance and payment so ordered 
shall be a charge on the profits of the whole estate. 

XII. Divisible profits as mentioned in the agree¬ 
ments shall be considered to be profits after payment 
of Government revenue and other dues, expenses of 
management and other payment by the Court of 
Wards, allowances to other defendants or persons 
determined in accordance with this agreement or 
decreed in Court and the annual payment towards 
principal and interest of the sum to be borrowed in 
accordance with this agreement. 

XIII. Any allowances now being paid to any rela¬ 
tions or connexions or servants of the family or 
estate whioh are not legally due, shall be disconti¬ 
nued by the Court of Wards on the joint request of 
the three parties. Where the parties are not unani- fc 1 
mous on the subject, it will be left to the Court of 
Wards to decide whether the allowances should be 
paid or not. 

XIV. All three parties will unite in making a 
settlement with the other parties to the interpleader 
suit, or will jointly contest the claims of such other 
parties. All expenses incurred whether by one or 
more under this article will be borne by the estate as 
provided in Article IX. 

On 4th November 1911 judgment was deli¬ 
vered in the interpleader suit. The Judge 
held the will of the testator to be valid; he 
deoided the claims of the parties to the com¬ 
promise in accordance with its terms; and 
he dismissed the claims of the other parties^ 
to maintenance and dower on the ground, 
that they could not be dealt with in the in- 
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t a terpleader suit which related only to the title 
of claimants to the estate. He accordingly 
made a decree of 4th November 1911 which 
sanctioned and incorporated the compro¬ 
mise. By this decree it was ordered 
that in the present suit of interpleader a decree is 
passed under the terms of the compromise dated 7th 
September 1910 as follows: 

Then follow 13 numbered paragraphs. Of 
these paragraphs, 1 to 10 (inclusive) and 
para. 13 follow the wording of cl. I to X (in¬ 
clusive) and Cl. XIII of the above cited com. 
promise terms; Clauses XI and XIV of those 
terms are naturally omitted from the decree, 
k but remain binding on the parties to the 
compromise ; cl. XII of the terms becomes 
(mutatis mutandis) para. 11 of the decree; 
and a paragraph (numbered 12) is added in 
the decree. It is in the following words: 

12. Explanation. — The 'words “Taluqa” and 
•‘Estate” in paras. 1, 2, 3, 5, 9 and 10 of this deoree 
mean and include all the property in 6uit (moveable 
and immovable). 

On 8th December 1911, in accordance with 
this compromise, Mr. Baillie, senior member 
of the Court of the Board of Revenue, allot¬ 
ted forty villages to Rani Qamar. Appeals 
were presented to the Court of the Judicial 
• e Commissioner of Oudh by claimants to main¬ 
tenance and dower, and a further compro¬ 
mise was entered into on 20th September 
1912, between the parties to the first compro¬ 
mise and the three Ranis Saltanat, Dilafza, 
and Nasim Sahri. This second compromise 
was sanctioned by the’ Judicial Commis¬ 
sioner, who made three decrees (dated 28 th 
May 1914), each of which allowed the appeal 
of one of those Ranis to the extent of the 
compromise attached to the decree. It will 
be sufficient to quote the relevant terms of 
the compromise attached to the decree made 
on the appeal of Rani Saltanat. They run as 

a follows : 

1. That in return for this compromise, respon¬ 
dents 1 , 2, 3 and 4, i. e., Rani Qamar Zamani 
Begam, Rani Mohammad Sarfaraz Begam, Rani 
Mohammad Kaniz Begam and Muhammad Saadat 
Ali Khan, minor under the guardianship of Raja 
Ashfaq Ali Khan, shall at once make payable to us, 
the appellants, from the Court of Wards, Nanpara 
Estate, Rs. 4,60,000 in oash on account of «11 our 
olaims, Mahar, costs, etc., as detailed below, and we 
respondents 1, 2, 8 and 4 are and shall remain res¬ 
ponsible for the payment of the said sum on the 
liability of the whole Nanpara Estate including both 
Taluqdari and non-Taluqdbri property. And in case 
of improper delay and non-paymentfof the said sum, 
the appellants shall be entitled to reeflise it with 
damages by proceeding legally and we, th$ .respon¬ 
dents, shall have no objection. The original suite 
regarding the dower debts amountipg' to three lacs 
eaoh that were pending in the Court of the Addi- 
iional Subordinate Judge, Mohanlalganj, have also 


been got dismissed by the said Court under separate 
applications made to that effect. 

2. That the respondents moreover in respect of 

our maintenance allowances in suit have proposed to 
make payable to us, the three appellants and our 
relations from the Treasury of Nanpara Court of 
Wards the sum of Rupees 6460 per month as per list 
attached hereto and we, the appellants, and our rela¬ 
tions shall be entitled to receive regularly tho said 
sum of maintenance allowances Rs. 6450 every 
month on tho liability of the whole Nanpara estate 
including both talukdari and non-talukdari property 
and these allowances shall create a charge subject to 
the terms of the compromise dated 7th September 
1910 on the basis whereof a decree has already been 
passed from the Court of the Additional Sub-Judge, 
Mohanlalganj, on 4th November 1911 upon the 
whole Nanpara estate, talukdari and non-talukdari 
both. / 

3. That we, the appellants, also beg to say that, 
with the exception of the above sums, we or any of 
us or our representatives or heirs shall have no claim 
or right of any sort to the whole or part of the move¬ 
ables and immovables, talukdari or non-talukdari 
properties in suit or the outstanding allowances 
against the respondents, their representatives or heirs 
at present or in future. 

The list of guzara holders referred to in 
cl. 2 included the following, viz., Rani Salta¬ 
nat, Rani Dilafza, Nawab Mohammad Sul¬ 
tan Khan, Nawab Sher Muhammad Khan, 
Mt. Moonga, Mt. Tahera Begam and Sher 
Mohammad Kazim. The nature of the appel¬ 
lant’s claim may now be stated. He claims g , 
that the monthly maintenance allowances 
payable under cl. 2 of the last-mentioned 
compromise to the persons above named are 
charged upon Rani Qamar’s 40 villages as 
well as on his Nanpara estate, and that he, 
having paid them in full, is entitled to re¬ 
ceive out of the 40 villages a proper contri¬ 
bution in respect of the amounts which he 
has so paid. He had at one time asserted in 
his suit similar claims in respect of payments 
alleged to have been made by him to the 
Raja Mohammad Mumtaz Ali Khan of Ut- 
raula under clause 10 of the first compromise, 
and in respect of payments alleged to have ^ 
been made by him to two others, viz., Mt. 
Ketki and Rani Champa. These claims how¬ 
ever proved to be ill-founded, and counsel 
for the appellant very properly conceded that 
he could no longer assort them, and they 
disappear from the c^se. Some further facts 
must be added. f ? 

Rani Kaniz died in. 1919, Rani Sarfaraz 
died in 1922. Raja Mohammad Mumtaz Ali 
Khan of Utraulla is also dead.^The Nanpara 
Estate was, on 8rd November/ 1926, released 
from the superintendence of the Court of 
Wards. Rani Qamar died -'on 22nd August 
1929. The whole of the ftfanpara Estate (ex¬ 
cept Rani Qamar’s forfy villages) is in the 
possession of the appellant. JOn 2nd August 


> 


i 


118 Privy Gounoil Md. Saadat Ali v. Wiquar Ali (Lord Russell of Killowen) A. I, R, 


c 1932, the appellant instituted the present suit 
against the heirs and legatees of Rani Qamar 
alleging that he had made payments to the 
amount of R3. G.06,516, and claiming relief on 
the footing that the allowances were charged 
on Rani Qamar’s forty villages as well as on 
his Nanpara Estate, and that the proper 
proportion which those villages should bear 
was one-fourth, viz., Rs. 1,51,629. Various 
defences were raised by the defendants in 
their respective written statements. The Sub¬ 
ordinate Judge delivered his judgment on 
3lst July 1934. He held the defendants bound 
by a previous decision of the Chief Court of 
l Oudh delivered in First Civil Appeal No. 45 
of 1930 on 2nd March 1931, upon the question 
of construction, a decision which he himself 
was bound to follow. He accordingly held 
that the maintenance allowances under the 
decrees on 28th May 1914, were charged on 
Rani Qamar’s forty villages. He fixed the 
share of the villages (as between them and the 
appellant’s Nanpara Estate) at one twenty, 
second. He found the amount paid by the 
appellant to be Rs. 3,55,998-5 0 of which the # 
one twenty-second share •was Rs. 16,227-0-0. 
To this sum he added three years’ interest 
at 6 per cent., making the total amount for 
c which the forty villages were liable to con¬ 
tribute to the appellant in respect of the 
payments which he had made, a sum of 
Rs. 19,147. The order indicated in his judg¬ 
ment was in the following words : 

The plaintiff’s claim is decreed forRs. 19,147 and 
proportionate costs of suit against all the defendants. 
This amount shall be paid in six months. In default 
of payment the property of Rani Qamar Zamani 
specified in Sch. 1 of the plaint shall be sold and 
the proceeds thereof shall be applied towards the 
payment of the decretal money. None of the defen¬ 
dants shall be personally liable for any part of the 
decretal money if the sale proceeds of the aforesaid 
property are found insufficient to satisfy the decree. 
Let a preliminary decree be accordingly prepared 
d under O. 34, Rr. 4 and 15, Civil P. C. Order 20, 
R. 1, Civil P. C. 

The decree as drawn up is in the form of 
a preliminary decree for sale in a mortgage 
suit, the amount due on the security being 
stated to be 

the sum of Rs. 19,147 for principal, the sum of 
Rs. nil for interest on the said principal, the sum of 
Rs. 823'3 for costs of the suit awarded to the plain- 
. tiffs, making in all the sum of Rs. 19,970*3. 

As appears from the judgment, no personal 
liability for payment attaches to any of the 
defendants. The defendants appealed to the 
Chief Court of Oudh, on numerous grounds, 
whereupon the present appellant filed oross 
objections relating to the claims whioh are 
no longer in question, and whioh had been 


disallowed by the Subordinate Judge, and 
relating also to the question of the share 
properly attributable to the 40 villages. The 
Chief Court delivered their judgment on 9th 
September, 1936. They allowed the appeal, 
set aside the judgment and decree of the 
Subordinate Judge, and dismissed the appel¬ 
lant’s suit with costs of both Courts. The 
cross.objections were also dismissed with 
costs. 

The judgment of the Chief Court is based 
upon the view (l) that upon the true con¬ 
struction of the first compromise no charge 
was created on the 40 villages and (2) that 
the beforementioned judgment of the Chief / 
Court in First Civil Appeal No. 45 of 1930 did 
not make this question of construction a 
matter which was res judicata as between 
the parties to the present litigation. These 
were the tw T o points upon which the learned 
counsel based his contention, before their 
Lordships’ Board, that the appellant was 
entitled to succeed in his appeal to His 
Majesty in Council, and their Lordships now 
proceed to consider them. The Chief Court 
rightly states that the question of charge 
depends upon the true construction of the 
first compromise. The allowances provided 
by clause 2 of the second compromise are 9 
"charged on the entire Nanpara estate, i. e. 
on the Taluqdari and non-Taluqdari pro¬ 
perty,” and the clause provides that 
the charge of those maintenance allowances, subject 
to the terms of compromise dated 7th September 
1910, on the basis of which a decree was passed . . 

. . on 4th November 1911, shall remain on the 
entire Nanpara estate, i. e. Taluqdari and non- 
Taluqdari property. 

There can be no doubt in view of the 
words cited and of cl. 11 of the terms of 7th 
September 1910, that the words "the entire 
Nanpara estate” in the second compromise 
cover the same property as the property 
covered by the words "the Nanpara estate” h 
and "the whole estate” in the first compro¬ 
mise. The crucial construction is, therefore, 
the construction of the first compromise. 
The Chief Court relied upon the fact that 
by cl. 4 of the agreement Rani Qamar was 
given full proprietary rights in perpetuity 
with immediate possession, in the villages 
"subject only to the payment of Govern¬ 
ment revenue,” and that there was no ex¬ 
press provision crea^ng a charge of any 
allowance on the villages. (It is to be noted 
incidentally that the word ‘only’ cited above 
does not occur in the document.) They also 
state that it was "in the very nature of 
things inconceivable” that the Rani would 
agree to make the villages liable to pay 
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& any contribution towards maintenance al¬ 
lowances granted to other claimants of the 
Nanpara estate, and that if such was the 
intention, it should have been clearly ex¬ 
pressed. They agreed with a judgment of 
Sir Louis Stuart and Raza J. delivered on 
10 th February 1928, attaching great import¬ 
ance to the view of Sir Louis Stuart as the 
view of one who, because he had heard the 
appeal in the interpleader suit and knew the 
facts and contentions of the parties was 

specially qualified in virtue of his intimate know¬ 
ledge of the facts and circumstances of the case to 
give a correct interpretation to the terms of these 
compromises. 

■ ) The Chief Court also expressed their dis¬ 
agreement with the different interpretation 
adopted by the later judgment of the Chief 
Court in jj'irst Civil Appeal No. 45 of 1930. 
This method of construing a written docu¬ 
ment does not commend itself to their Lord- 
ships. The whole document should be 
considered, and it is from the language used 
therein by the parties, and not from any 
preconceived notion of likelihood, or un¬ 
likelihood, that the intention of the parties 
is to be ascertained. It is wrong to start with 
an inspired assumption that it is unlikely 
that one party could or would have assented 

4 to a particular provision, and then to hold 
that because so unlikely a provision is not 
contained in the document in clear and ex¬ 
press terms, it cannot have been intended 
to apply. 

Their Lordships now proceed to consider 
the agreement of 7th September 1910, and 
, the various clauses thereof. Under cl. (3) 
Rani Qamar is given one-fourth of "the 
divisible profits” of the entire estate of Nan¬ 
para for a period of 15 years. In that clause 
the entire estate clearly includes the forty 
villages, and her share of the profits must 
necessarily during that period have been 
subject to, and reduced by, her proper pro¬ 
portion of the maintenance allowances. In 
other words, during the 16 years (and not¬ 
withstanding the provision in cl. (4) as to 
immediate possession) the villages are by 
the compromise charged with the allowances. 
This is placed beyond doubt by the definition 
of divisible profits in cl. ( 12 ). Is the position 
any different at the end of the 16 years when 
the Court of Wards cease to manage the 
ostate, and the Rani is free to undertake 
the management of her villages? In their 
Lordships’ opinion, the charge must still re. 
main, and this appears from other clauses of 
ihe agreement. Under ols. 6, 7 and 8, sums 
amounting to at least ten lakhs of rupees 


have to be raised ; cl. 9 provides that the 0 
Court of Wards is to borrow them on a se¬ 
curity under which annual instalments of 
Rs. 50,000 and interest are to be paid off, 
and that principal and interest are to be "a 
first charge on the Nanpara estate and its 
profits.” Those words obviously include the 
40 villages : the moneys borrowed are to be 
a first charge on the estate the income of 
which is to be divided under cl. 3. Therefore 
the mortgagees’ security includes the 40 
villages. But it will take at least 20 years 
to clear off the mortgage, with the result 
that notwithstanding the cesser of manage¬ 
ment by the Court of Wards, the villages / 
remain subject to the mortgage as part of 
the Nanpara estate. If then the words "the 
Nanpara estate and its profits” in cl. 9 in. 
elude (as they must) the 40 villages, it appears 
to their Lordships impossible to attribute 
any narrower meaning to the words in cl. 10 
"the Nanpara estate,” or to the words in 
cl. 11 ‘‘the whole estate.” Once the conclu¬ 
sion is reached (as it must be) that the 
allowances are charged on the 40 villages 
during the 15 years, it appears to their Lord- 
ships impossible to hold, in the absence of 
some specific provision to that effect, that 
a charge which has once attached should 9 
cease to operate. The position under the 
agreement seems to their Lordships reason¬ 
ably plain, but if reference is made to the 
compromise decree (and that is the document 
which makes the terms binding on the par¬ 
ties) the matter seems placed beyond doubt 
by para. 12 thereof, which expressly states 
that the word "estate” in para. 10 (which 
is the same as cl. 10 of the agreement) means 
and includes "all the property in suit.” The 
words "the Nanpara estate” in cl. 30 must 
therefore include the 40 villages in the charge 
thereby given for the allowances therein 
mentioned; and from this it follows that the ft 
allowances provided by the second compro¬ 
mise, in reference to which the appellant 
asserts his present claim, are charged upon 
the 40 villages as well as upon his Nanpara 
estate. 

There remains for consideration the ques¬ 
tion of res judicata. The facts upon which 
this contention is based must first be stated. 
Mohammad Kazim, one of the Guzara 
holders referred to in cl. (2) of the second 
compromise, died on 22nd May 1928. After 
his death his heirs filed a plaint against the 
appellant for arrears of his allowance of Rs. 
250 per mensem from November 1925 to May 
1928, on the footing that it was charged on 
the entire estate of the testator including 
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' fl the Nanpara estate. Paragraph 15 contained 
the following allegation : 

That the sum of Rs. 7683-5-4 the arrears of the 
monthly allowance claimed is a charge on the entire 
Nanpara estate left by the deceased Raja Siddig 
Khan. 

The appellant by his written statement- 
pleaded that forty villages, part of the entire 
Nanpara estate, had been delivered to and 
were in the possession of Rani Qamar, and 
that she was a necessary party to the action. 
Rani Qamar was accordingly added as defen¬ 
dant 2, and after her death (in August 1929) 
her heirs were added as defendants in her 
^ stead. They claimed that on a proper inter¬ 
pretation of the two compromises, Rani 
Qamar “obtained an absolute interest in per¬ 
petuity in the villages obtained by her free 
of all charges and incumbrances.*’ By his 
judgment (dated 18th January 1930) the 
Subordinate Judge held that the allowance 
of Mohammad Kazim was not a charge on 
the Rani’s villages. He decreed the suit 
against the appellant alone, and his order 
stated that in case of default of payment 
within three months the Nanpara estate in 
the possession of the appellant only or a 
sufficient portion of the same should be sold. 
c The appellant appealed (First civil Appeal 
No. 45 of 1930) to the Chief Court of Oudh, 
the representatives of Rani Qamar and the 
plaintiff being respondents. The Chief Court 
allowed the appeal, and gave the plaintiff a 
decree against all the defendants. They 
considered in detail the terms of the two 
compromises and came to the following 
conclusion : 

Thus tbo whole tenor of the two documents makes 
it clear to our minds that the maintenance charges 
were attached to the whole estate, including the 

forty villages allotted to Rani Qamar.This 

liability extends ... to the profits of the forty vil¬ 
lages now separately held by the heirs of Rani 
Qamar. . . 

That decides the exact question which is 
now in dispute between the appellant and 
the heirs of the Rani in this litigation, and 
the question arises whether this former deci¬ 
sion given in a suit in which the present 
litigants were co-defendants operates as res 
judicata so as to determine finally as between 
them the question whether upon the true 
construction of the compromises the allow¬ 
ances payable thereunder are charged upon 
[the forty villages. 

In order that a decision should operate as 
res judicata between co-defendants three 
conditions must exist : (l) There must be a 
conflict of interest between those co-defen¬ 
dants, (2) it must be necessary to decide the 


conflict in order to give the plaintiff the o 
relief he claims, and (3) the question between 
the co-defendants must have been finally 
decided : 58 I.A. 158. 1 There can be no doubt 
that in the case under consideration the first 
and third conditions were fulfilled. Whether 
the second condition existed is the question 
to be answered. The Chief Court held that it 
did not exist for the reasons appearing in 

the following extract from their judgment: 

In fact, the plaintiffs rested content with the 
decree which they had obtained from the trial Court 
against Raja Saadat Ali Khan alone, and it was for 
Raja Saadat Ali Khan, if he so chose, to bring a 
separate suit against Rani Qamar Zamani Begam 
and Raja Mumtaz Ali Khan for contribution in res- y 
pect of the arrears of guzara allowances, which he 
alone was made to pay. Raja Mumtaz Ali Khan 
never put in an appearance either in the trial Court 
or before the appellate Court. We are, therefore, 
clearly of opinion that the judgment of this Court in 
First Civil Appeal No. 45 of 1930 (Ex. 29) is not res 
judicata between the parties to this suit and is not 
binding on them, because the second condition laid 
down by their Lordships of the Privy Council in 
A.I.R. 1931 P.C. 114 1 has not been fulfilled, since it 
was not necessary in the suit brought by Shaikh 
Mohammad Sadiq and others, the heirs of Moham¬ 
mad Kazim, to decide the conflict between Raja 
Saadat Ali Khan and Rani Qamar Zamani Begam 
and Raja Mumtaz Ali Khan. 

Their Lordships find it difficult to accept 
this view. The plaintiffs claimed to be enti- g 
tied to a charge on the entire Nanpara 
Estate left by the testator. The appellant 
(the original defendant in the suit) pleaded 
that Rani Qamar’s forty villages were also 
charged, and that she and Mumtaz Ali Khan 
(who had an interest in the Nanpara Estate) 
were necessary parties, as indeed they were 
if the plaintiffs were to obtain the full relief 
which they claimed. The question whether 
the forty villages were charged was accord¬ 
ingly raised, and it had to be decided before 
the Court could determine what relief claimed 
by the plaintiffs could be given to them. 
Their Lordships are of opinion that the case h 
falls within the decision cited above, and 
that accordingly the construction of the 
second compromise is res judicata between 
the appellant and the representatives of 
Rani Qamar. There remains one more point 
with which their Lordships must deal. The 
Subordinate Judge fixed the share which the 
forty villages had to bear at one twenty- 
second. He arrived at this fraction by com¬ 
paring (as at the time of the creation of the 
charge) the net profits of the villages with 
the net profits of the Nanpara Estate after 
excluding the net profits of the villa ges. The 

1. (*31) 18 A. I. R. 1931 P.C. 114 : 132 I. 0. 598 : 

58 I. A. 158 : 53 All. 103 (P. O.), Munni Bibi v. 

Tirloki Nath. 
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<, Chief Court rejected this figure on the ground 
that there was no evidence to support it, 
and stated (in case there should be an appeal 
to His Majesty in Council) that the only 
fraction which could be justified was one 
fiftieth, founded on an admission contained 
in the defendants’ written statement. 

Their Lordships are unable to understand 
why the Chief Court were of opinion that the 
view of the Subordinate Judge was unsup¬ 
ported by evidence. On the one hand there 
was the award by Mr. Baillie of the forty 
villages to Rani Qamar dated 8th December 
1911, which stated the figures of gross and 

< 3 > net profits. This document was put in evi¬ 
dence by the defendants. On the other hand 
it appears from a judgment of the Subordi¬ 
nate Judge, delivered on Sist October 1910, 
in the interpleader suit, that Mr. Sladen, 
the special manager of the Nanpara Estate, 
had given evidence before him to the effect 
that the net profits of the Nanpara Estate 
amounted to about 8 lakhs. This was a 
judgment given on an application to set 
aside the first compromise as being unfair to 
the present appellant, who was then a minor. 
The amount of the annual net profits of the 
Nanpara Estate was accordingly a matter of 

45 prime importance for the Judge’s considera¬ 
tion. The result of the evidence is recorded 
in his judgment, and this judgment also was 
put in evidence by the defendants. There 
was, therefore, ample evidence upon which 
the Subordinate Judge could in the present 
suit arrive at the fraction one twenty-second; 
and their Lordships agree with this figure. 
For the reasons indicated, their Lordships 
will humbly advise His Majesty that the 
decree of the Chief Court of Oudh dated 9th 
September 1986, should be discharged (except 
in so far as it dismissed the cross-objections) 
and the decree of the Subordinate Judge 
d dated 31st July 1984, restored. The appellant’s 
costs of the appeal to the Chief Court and his 
costs of the appeal to His Majesty in Council 
must be paid by the respondents, and, in 
default of and until payment, will be charged 
upon the property scheduled to the last, 
mentioned decree. 

G.N. Order accordingly . 

Solicitors for Appellant —Barrow Rogers dNevill. 

Respondents ex parte. 
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(From Patna) 

15th March 1943 

Lords Atkin, Thankerton 
and Clauson, Sir George Rankin 
and Sir Madhavan Nair 

Babui Rajeshwari Euer and another 

— Appellants 
v. 

Babui Khukhna Kuer and others — 

Respondents . 

Privy Council Appeal No. 40 of 1940; Patna 
Appeal No. 37 of 1939. f 

(a) Civil P. C. (1908), S. 60 (1) (m) — Gift to 
grand-daughters under will held was vested 
and not contingent interest. 

The testator who had no male issue provided in 
his will that after his death his wife should become 
proprietor having life interest only of all his proper¬ 
ties. The will then proceeded as follows : “(4) On 
the death of my wife the whole of my estate being 
treated as 16 annas right 3 as. and odd out of it shall 
pass into the possession of the daughter-in-law but 
she shall not have the right to transfer the same, 

12 annas share shall pass into the possession of the 
two daughters born of the womb of my daughter 
who are still living in equal shares, i. e., each will 
get 6 annas share and 1 anna share shall pass into 
the possession of the sister-in-law as absolute pro¬ 
prietors having the right to alienate, etc., the pro- g 
perty. (5) On the death of my daughter-in-law all 
properties held in possession by her without the 
right of transfer as laid down in para. 4 of this will 
shall pass in entirety into the possession of the two 
daughters of my daughter in equal shares and that 
of their heirs and representatives as absolute proprie¬ 
tors thereof. (6) If for any reason God forbid, any 
portion of the said estate is not taken possession of 
by my daughter’s daughters and the sister-in-law 
and they do not get the opportunity of entering upon 
possession and occupation of it, the entire estate will 
remain in my daughter-in-law’s possession without 
the right of transfer and on her death the entire 
estate shall be treated as my estate with the Distriot 
Magistrate and Collector of Saran as its manager 
and trustee”: 

Held that the right of the grand-daughters to the h 
16 annas share under the will was not an interest 
contingent on their surviving the testator's widow 
but a vested interest and accordingly was not exempt 
from attachment by virtue of S. 60 (1) (m). There 
was no trace in cl. 6 of any intention on the part of 
the testator to make it a condition of the grand¬ 
daughters taking the benefits given to them under 
ols. 4 and 6 that they should survive the testator’s 
widow and cl. 6 did not operate to cut down the gifts 
to the grand-daughters from vested to contingent 
gifts. [P 123d, e; P 124a] 

C. P. c._ 

(*40)‘ohitaley, S. 60, N. 21 Pts. 6 and 7. 

(’41) Mulla, Page 247, Note “Olautee (m).” 

T. P. Act — 

(’43) Ohitaley, 8. 19, N. 6; N. 4 Pts. 3 and 4; 

S. 21, N. 7. 

(’36) Mulla, Page 12, Note “Vested interest”; Page 
126, Note (1) “Contingent interest.” 
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(b) Deed — Construction — Words literally 
bearing present sense — Future sense when 
may be attributed. 

It may be a common inaccuracy to use words in a 
document such as a will which strictly denote the 
present in the place of and as equivalent to words of 
futurity and no doubt, in a proper context, a future 
sense may be attributed to words which literally 
bear only a present sense. But the literal meaning of 
such words cannot be disregarded unless the inten¬ 
tion to use them in a special and inaccurate sense is 
shown by the context. [P 1246, c] 

T. P. Act _ 

(’43) Chitaley, S. 8, N. 20 Pts. 2, 4 and 5. 

(c) Privy Council — Will executed by Indian 
in English—Construction of by Courts in India 
—Interference with, by Privy Council. 

6 The testator executed a will in the English lang¬ 
uage which was not his native tongue. The argu¬ 
ment that the testator had used an ordinary phrase 
in a special sense did not commend itself to the 
Judges in India who found no reason to construe the 
crucial words otherwise than literally: 

Held that as the Judges in India were more fami¬ 
liar than their Lordships could be with documents 
framed in India in the English language by persons 
not likely to be perfectly familiar with that tongue 
their Lordships would hesitate long before overruling 
Judges in India on the point of the construction of 
the crucial words. [P 124e] 

C. Bagram — for Appellants. 

S. P. Khambatta — for Respondents. 

Lord Clauson. —This is an appeal from 
, c a judgment of the High Court at Patna of 
27th October 1938, affirming with a modifica¬ 
tion a judgment of the Subordinate Judge 
of Chapra of 25th April 1938, whereby, in 
effect, he confirmed the attachment, in 
execution of a decree, of certain interests of 
the appellants under the will of Tirgunanand 
Upadhaya (hereinafter called the testator), 
who died' in the year 1915. The substantial 
contention of the appellants is that their 
interests in the corpus so attached are con¬ 
tingent interests and therefore by reason of 
proviso (m) to S.60(l), Civil P. C., 1908, not 
liable to attachment. The question at issue 
d turns upon the true construction of the some¬ 
what inartistically drafted will of the testator. 
The testator made his will on 26th July 1915. 
He had had one son only who had died some 
three years previously. At the date of his will 
and at the date of his death (whioh occurred 
shortly after the date of his will) his near 
living relatives were (a) his second wife, 
Dulhin Ram Sakhi Kuer, (b) his daughter- 
in-law Dulhin Surja Kuer, the widow of his 
deceased only son, (o) the present appellants 
his two grandchildren, Babui Rajeshwari 
and Babui Ghagota, daughters of a deceased 
daughter (d) Babui Khukhna, a sister-in-law, 
of whom the testator says in his will "she 
has been living with me from her childhood 


and I am quite willing to provide for her * 
comforts.” 

By his will the testator, after summariz¬ 
ing the state of his family, states that al¬ 
though he had not given up the hope of 
getting a male issue, still in view of the un¬ 
certainty of life, he considers it desirable to 
make proper arrangement of his estate dur¬ 
ing his lifetime so that no dispute of any 
kind might arise on his death likely to ruin 
his estate. He then provides that if (which 
did not in fact occur) a male child is born to 
him he is to become absolute proprietor of 
all his (the testator’s) property. He then 
proceeds to provide for the event (which in $ 
fact occurred) of no male child being born to 
him, as follows: his second wife (whom it is 
convenient to refer to as the widow) is to 
become proprietor having life interest only 
of all his properties (with an immaterial ex¬ 
ception). She is to pay out of the income of 
the estate certain specified annual payments 
to the daughter-in-law, the two granddaugh¬ 
ters, and the sister-in-law, and Rs.300 a year 
to one Ram Lochan Pande 

or she (the widow) shall have the right to set apart 
properties fetching the above income and put my 
daughter-in-law and my daughter’s daughters in 
possession thereof: if she does not set apart such pro- - 
perties herself, they shall have the right to recover 
cash or properties as specified above from my estate 
by taking the necessary steps in Court. 

The will then proceeds as follows : 

4. On the death of my wife the whole of my estate 
[with certain immaterial exceptions] being treated 
as 16 annas right three annas and odd out of it shall 
pass into the possession of [the daughter-in-law] but 
she shall not have the right to transfer the same, 

12 annas share shall pass into the possession of the 
two daughters born of the womb of my daughter 
who are still living in equal shares, i.e., each will 
get six annas share and one anna share shall pass 
into the possession of [the sister-in-law] as absolute 
proprietors having the right to alienate, etc., the 
property. On the death of my wife all the proprie¬ 
tors and my heirs and representatives shall be liable u 
for payment of Rs. 300 a year to Rarp Loohan Pande 
aforesaid in proportion to the share held in posses¬ 
sion by each. 

5. On the death of my daughter-in-law all pro¬ 
perties held in possession by her without the right 
of transfer as laid down in para. 4 of this will shall 
pass in entirety into the possession of the two 
daughters of my daughter in equal shares and that 
of their heirs and representatives as absolute proprie¬ 
tors thereof. 

6. If for any reason God forbid, any portion of 
the said estate is not taken possession of by my 
daughter’s daughters and [the sister-in-law] and 
they do not get the opportunity of entering upon 
possession and occupation of it, the entire estate will 
remain in my daughter-in-law’s possession without 
the right of transfer and on her death the entire 
estate shall be treated as my estate with the District 
Magistrate and Collector of Saran as its manager 
and trustee. 
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Then follow certain provisions of the 
1 nature of charitable trusts which are to be 
applicable in the event last stated. The 
testator died shortly after the date of his 
will. The annuity payable under the will to 
the sister-in-law was however not paid. 
During a period from 1922 to 1984 the present 
appellants, the two grand-daughters, acted 
as administrators of the estate, and under a 
decree obtained by the sister-in-law in a suit 
against the present appellants, the latter be¬ 
came liable to pay the sister-in-law a sum of 
over Rs. 26,000 in respect of the arrears of her 
annuity. The decree, as framed in the appeal 
Court, was a personal one and was to be 
recoverable from any property belonging to 
the present appellants, including such pro¬ 
perty as they may have acquired or may 
thereafter acquire under the will. The testa¬ 
tor’s widow is still living. The sister-in-law, 
originally the first respondent, has died pend¬ 
ing the present appeal and is now represen¬ 
ted by her infant heirs. Having obtained her 
decree against the present appellants the 
sister-in-law applied for attachment of their 
interests under the will, and sought to attach 
what the Subordinate Judge describes in his 
judgment of 80th November 1937, as “the ves- 
• c ted remainder that they have in that estate 
as also the right of annuity which they have 
under the will of the testator.” The learned 
Subordinate Judge decided that the annuity 
can be attached in execution of a decree and 
adds: 

I suppose the interest of (the present appellants) 
over the testator’s property whatever the nature of 
the interest may be is a vested interest and is liable 
to attachment also : 

and he accordingly confirms an order which 
had apparently been previously made for 
attachment as asked by the sister-in-law. 
The present appellants appealed to the High 
d Court at Patna setting out various technical 
a objections to the attachment order which are 
no longer put forward and raising the two 
substantial points that (a) their right to the 
15 annas share under the will was an interest 
contingent on surviving the widow and not a 
vested interest and accordingly was exempt 
from attachment by virtue of proviso (m) 
to 9. 60, sub-s. ( 1 ), Civil P. C., (1908) and (b) 
that the annuities provided for under the will 
in their favour were in the nature of future 
maintenance and accordingly exempt from 
attachment by virtue of proviso (n) to the 
same sub-section. The High Court, as appears 
from the judgment of Wort J., were clearly 
of opinion that the present appellants' inter¬ 
est* in the annuities were vested interests 
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and (as it would seem) that they were not & 
exempt from attachment as being merely 
“rights to future maintenance” within the 
meaning of proviso (n). As regards the 
15 annas (i.e. the interest of the grand¬ 
daughters in the corpus of the estate subject 
to the life interests of the widow and daugh¬ 
ter-in-law), the Court rejected the contention 
of counsel that cl. 6 of the will operated to 
govern the previous gift to the grand¬ 
daughters so as to make it a contingent 
interest. There is no reference in the judg¬ 
ment to any argument that the gift to the 
grand-daughters of the 15 annas interest as 
appearing in els. 4 and 5 of the will was so j 
framed as to be a gift contingent on surviv¬ 
ing the widow. The High Court dismissed 
the appeal and confirmed the attachment 
order, making it clear, however, that the 
annuity payments would not be liable to 
attachment before they became due. 

On the present appeal oounsel intimated 
that he could not contend that the annuities 
were exempt from attachment and accord¬ 
ingly that point passes out of the case. As 
regards the interest in the corpus, it was not 
only contended that cl. 6 of the will operated 
to govern the gift so as to make it a contin¬ 
gent interest, but it was strenuously con- ^ 
tended that on the proper construction of 
cl. 4 of the will the interest of the grand¬ 
daughters was contingent upon their survival 
of the widow. This argument was based 
upon the words “ who are still living, ” it 
being suggested that on a fair reading of the 
context the true interpretation of the words 
would make them equivalent to “ who shall- 
be still living, ” i.e., at the widow’s death. 
Their Lordships, assuming for the moment 
that cl. 4 is so worded as to give the grand¬ 
daughters a vested interest, see no reason to 
differ from the view of the High Court that 
cl. 6 does not operate to govern that gift so ^ 
as to make it a contingent interest. It is to 
be observed that the language of cl. 5 seems 
quite clearly to give the grand-daughters a 
vested interest in the three annas of which 
the daughter-in-law is tenant for life. 
Clause 6 secures that the daughter-in-law’s 
life interest in the three annas should be 
extended to the whole of the 15 annas in 
case the provision for oharity becomes opera, 
tive: but it is not necessary for the purposes 
of this case, nor would be proper in the abu 
sence of any representative of those inte¬ 
rested in the charitable uses, to determine 
what the events are in which the provision 
for charity becomes operative. Their Lord- 
ships can, however, find no trace in cl. 6 of 
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3 any intention on the part of the testator 
to make it a condition of the grand-daughters’ 
taking the benefits given to them under 
els. 4 and 5 that they should survive the tes¬ 
tator’s widow: and their Lordships are ac¬ 
cordingly of opinion that the learned Judges 
below were correct in rejecting the conten¬ 
tion placed before them (or at all events be¬ 
fore the appellate Court) by counsel that 
cl. G operates to cut down the gifts to the 
igrand-daughters from vested to contingent 
jgifts. 

A somewhat different argument was sug¬ 
gested by counsel before their Lordships. It 
& was argued on the wording of clause 4 that 
the gifts to the grand-daughter3, at all events 
of the 12 annas, were mere contingent gifts. 
It wa3 argued that the words “the two 
daughters born of the womb of my daughter 
who are still living” should be read as the 
equivalent of "the two daughters of my 
daughter who shall be still living when my 
widow dies.” It was said that a common in¬ 
accuracy is to use words which strictly 
denote the present in the place of and as 
equivalent to words of futurity. That may 
be so: and no doubt, in a proper context, a 
future sense may be attributed to words 
c which literally bear only a present sense. 
But the literal meaning of such words can¬ 
not be disregarded unless the intention to 
use them in a special and inaccurate sense 
is shown by the context. It was sought to 
extract such a context from reading cl. 6 
with els. 4 and 5. Their Lordships find it 
quite impossible to extract such a context 
from cl. 6. The most that can be said is, 
that clause is intended in certain events to 
divest interests which before those events 
have already become vested. Even this is by 
no means clear. It may be that the clause is 
merely aimed at dealing with the case of the 
. grand-daughters not surviving the testator, 
a that is to say that it merely operates in case 
of lapse by death of the grand-daughters in 
the testator’s lifetime. In any case, their 
Lordships find nothing in cl. 6 which would 
justify them in reading the words “who are 
still living ” in cl. 4 otherwise than in their 
obvious and literal sense, as a statement of 
the facts as they stand at the moment when 
the testator makes his will. 

Their Lordships would further observe 
that the question is as to the meaning of 
language used by a testator in a tongue 
which is not his native tongue. The argu¬ 
ment that the testator has used an ordinary 
phrase in a special and inaccurate sense, if 
submitted at all to the Courts below, did not 


commend itself to the learned Judges. Those 
learned Judges are of course more familiar 
than their Lordships can be with documents 
framed in India in the English language by 
persons not likely to be perfectly familiar 
with that tongue. They saw no reason for 
construing the crucial words otherwise than 
literally. Their Lordships would hesitate 
long before overruling Judges in India on 
such a point. Their Lordships accordingly 
see no reason to doubt the correctness of the 
decision under appeal. They will humbly 
advise His Majesty to dismiss the appeal. As 
the appellants are proceeding in forma 
pauperis there will be no order as to 
costs. 


e 


g.n. Appeal dismissed. 

Solicitors for Appellants— Hy. S. L. Polak <& Co. 
Solicitors for Respondents — A. J. Hunter <t Co. 
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Indian Iron and Steel Co., Ltd. — 

Appellant 

v. 

Commissioner of Income-tax , Bengal — 

Respondent. 

Privy Council Appeal No. 7 of 1942. 


* (a) Income-tax Act (1922), Ss. 10 (2) (vi) 
and 26 (2)—Business transferred—Right to un¬ 
absorbed balance of depreciation does not pass 
to successor. 


No doubt the word “assessee”* in S. 10 (2) must, 
when there is a successor to the business charged to 
tax, be read in certain of the paragraphs as includ¬ 
ing both predecessor and successor, but it does not 
follow as a consequence that the unabsorbed depre¬ 
ciation allowance of the predecessor must be added 
to that of the successor or when the only business 
concerned is that which is transferred, the business 
when transferred carries to the purchaser its un¬ 
absorbed allowance. The right to the unabsorbed al¬ 
lowance is not transferable by agreement nor does it 
pass to the successor under the Income-tax Act. 

[P 128c ,d ; P 12910 


(b) Income-tax Act (1922), Ss. 26 and 10 — 
S. 26 concerns person to be assessed; S. 10 
with computation. 

Seotion 26 is concerned not with the computation 
of tax, but with the person upon whom the liability 
is imposed. When but not .until the person to pay 
has been ascertained do the terms of S. 10 
material in order to disoover how the amount to be 
paid is to be computed. IP 128 eji 


H 
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c • (c) Income-tax Act (1922), Ss. 10 (2) (vi) 
and 26—Business transferred—Depreciation to 
be allowed to successor is not to be calculated 
on cost of predecessor but on price paid by 
successor : 7 I. T. R. 374, OVERRULED. 

The allowance under S. 10 (2) (vi), in addition t° 
being given in respect of the depreciation of build¬ 
ings, etc., being the property of the assessee, is to 
be calculated on the original cost of the assessee. 
But once the property has passed to the successor, 
he is the assessee, the depreciation is, in the words 
of the Act, to be calculated on the cost to him, and 
the cost to the predecessor is not thereafter to be 
adopted as the basis of depreciation : (’36) 23 A.I.R. 
1936 P. C. 5, Rel. on ; (’38) 25 A. I. R. 1938 Bom. 
241 (S. B.), Expl.\ 7 I. T. R. 374, OVERRULED. 

[P 129c,d] 

i (d) Income-tax Act (1922), S. 10—Object of, 
explained. 

The object of S. 10 is not to bolster up unsuccess¬ 
ful businesses. It is merely to protect them, in the 
hands of those who find the capital, against undue 
taxation. [P 129/, g] 

Roland Burrows, Reginald Hills and W. W. K. 

Page — for Appellant. 

J. Millard Tucker , U. Sen Gupta and N. E. 

Mustoc — for Respondent. 

Lord Porter. — The appellant is a com¬ 
pany incorporated and registered under the 
Companies Act in the year 1918. It carried 
on the business of an ironfounder and steel 
•c maker at Hirapur in the Province of Bengal. 
By an agreement dated 8th September 1936, 
made between the appellant and a company 
named the Bengal Iron Company, Ltd., the 
former agreed to acquire and take over the 
whole of the property and assets of the latter 
as existing on the date of transfer. This second 
company was incorporated and registered in 
England and had carried on at Kulti in the 
same Province a business similar to that of 
the appellant. On 2 nd December 1936, in pur¬ 
suance of this agreement, and after it had 
been sanctioned by the High Court in Eng¬ 
land, the Bengal company transferred to the 
d appellant the whole of its undertaking and 
assets, and from 3rd December (l) the appel¬ 
lant carried on the business previously carried 
on by that company as part of and in com¬ 
bination with its own existing business, and 
(2) the Bengal company ceased to carry on 
business and went into voluntary liquidation. 
In addition to the provisions already set out, 
the agreement of 8th September contained 
(inter alia) a farther clause assigning, “so 
' far as capable of being assigned, any claim 
which the Bengal company may have in res¬ 
pect of unabsorbed depreciation allowances.”' 
These allowances are those specified in s. 10, 
Income-tax Act, 1922, a section which, so 
far as is material, contains the following 
provisions : 

1943 K/166 & 17a 


10. —(1)-The tax shall be payable by an assessee d 1 
under the head “Business” in respect of the proOts 
or gains of any business oarried on by him. 

(2) Such profits or gains shall be computed after 
making the following allowances, namely : 

(i) any rent paid for the premises in whioh such 
business is carried on, provided that, when any sub¬ 
stantial part of the premises is used as a dwelling 
house by the assessee, the allowance under this 
olause shall be such sum as the Income-tax Officer 
may determine having regard to tbe proportional 
part so used ; 

(ii) in respect of repairs, where the assessee is the 
tenant only of the premises, and has undertaken to 
bear the costs of such repairs, the amount paid on 
account thereof, provided that, if any substantial 
part of the premises is used by the assessee as a . 
dwelling-house, a proportional part only of such / 
amount shall be allowed ; 

(vi) in respect of depreciation of suoh buildings, 
machinery, plant, or furniture being the property of 
the assessee, a sum equivalent to such percentage on 
the original cost thereof to the assessee as may in 
any case or class of cases be prescribed : 

Provided that : 

(a) the prescribed particulars have been duly fur¬ 
nished; (b) where full effect cannot be given to any 
such allowance in any year owing to there being no 
profits or gains chargeable for that year, or owing to 
the profits or gains chargeable being less than the 
allowance, the allowance or part of the allowance to 
which effect has hot been given, as the case may be, 
shall be added to the amount of the allowance for 
depreciation for the following year and deemed to be g' 
part of that allowance, or, if there is no suoh allow¬ 
ance for that year, be deemed to be the allowance 
for that year, and so on for succeeding years; and (c) 
the aggregate of all such allowances made under this 
Act or any Act repealed hereby, or under the In¬ 
come-tax Act, 1886, shall, in no case, exceed the 
riginal cost to the assessee of the buildings, machi- 
ery, plant, or furniture, as the case may be; 

(vii) in respect of any machinery or plant whioh, 
in consequences of its having become obsolete, has 
been sold or discarded, the difference between the 
original cost to the assessee of the machinery or 
plant as reduced by tbe aggregate of the allowances 
made in respect of depreciation under cl. (vi), or any 
Aot repealed hereby, or the Income-tax Act, 1886, 
and the amount for which the machinery or plant 
is actually sold, or its scrap value; 

(vii-a) in respect of animals whioh have been used 
for the purposes of the business otherwise than as 
stock in trade and have died or become permanently 
useless for suoh purposes, the difference between the 
original cost to the assessee of the animals and the 
amount, if any, realised in respect of the carcases or 
animals. 

In a case where a company continues to 
carry on its own business the principle for 
computation of these allowances is reasona¬ 
bly well settled, but where one company 
absorbs another at the end or in the course of 
a current fiscal year difficulties have from 
time to time arisen as to the correct allow¬ 
ances to be made. The statutory provision 
dealing with the liability to tax of a com¬ 
pany whose business is transferred at these 
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2 times is contained in S. 26 (2) of the same 
Act and is as follows: 

26. —(2) Where, at the time of making an assess¬ 
ment under S. 23, it is found that the person carry¬ 
ing on any business, profession or vocation has been 
succeeded in such capacity by another person, the 
assessment shall be made on such person succeeding, 
as if he had been carrying on the business, profes¬ 
sion or vocation throughout the previous year, and 
as if he had received the whole of the profits for 
that year. 

The question for their Lordships’ deter¬ 
mination is to ascertain the true construc¬ 
tion to be placed upon the two sections 
quoted when read together and to determine 
the principle upon which depreciation is to 
1 be computed and allowed in the case of such 
a change. After the amalgamation of the 
two companies an assessment was made 
upon the appellant company for the year 
1937 - 38 , based upon the figures of the pre¬ 
vious year, 1st April 1936 to 31st March 1937, 
the year in which the transfer took place. 
Against this assessment, the Indian company 
appealed and the Assistant Commissioner of 
Income-tax made an altered assessment 
which has been summarised in a case after¬ 
wards stated by the Commissioner on 19th 
December 1940. Before the summarised con¬ 
clusions arrived at by the Assistant Commis- 
1 sioner are set out, it is desirable to state the 
relevant facts and the contentions put for¬ 
ward on behalf of each of the parties. 

Up to the time of the amalgamation, 
neither company had been very successful, 
with the result that each had acquire^ 
under S. 10 (2) (vi) a large unabsorbed de¬ 
preciation allowance. By the end of the 
fiscal year 1935-86, this allowance in the case 
of the Bengal Company had reached the 
figure of Rs. 85,45,150 and in the case of the 
Indian Company amounted to Rs. 62,00,775. 
Admittedly as at that date each of those two 
separate companies could have claimed to 
set off against any future profit made by it 
the depreciation allowance to which it was 
then entitled. The question now in dispute 
arises as to the amount of benefit to whioh 
the combined companies, if they may be so 
described, are entitled at the end of the next 
fiscal year and how much of that amount 
can be carried on to future years. The ap¬ 
pellant maintained that it must be assessed 
under S. 26 (2) in respect of the business of 
the Bengal Company as if it had been carry¬ 
ing on that business as a separate activity 
for the whole year and had received the 
whole of the profits for that year. 

The profits, it is alleged, of the Bengal Com- 
pany’s business had to be ascertained up to 


the end of 2nd December 1936; to those pro- ^ 
fits must be added the proper proportion of 
the profits of the combined businesses attri¬ 
butable to the Bengal Company’s portion of 
it, calculated in accordance with the method 
adopted in (1904) 5 Tax Cas. I. 1 From the 
total yearly profits of that business, ascer¬ 
tained in that way, the appellant was en¬ 
titled to have the advantage of deducting 
the previously ascertained unabsorbed de¬ 
preciation allowance of Rs. 85,69,148, and also 
further depreciation allowances for the cur¬ 
rent year, calculated over the whole of the 
period upon the original cost to the Bengal 
Company of the assets upon which deprecia- /• 
tion was allowable. Similarly, it was said, 
with reference to the Indian Company the 
profits must be ascertained by the same 
method of computation, and were subject to 
the deduction of the original unabsorbed 
depreciation allowance allotted to that com¬ 
pany of Rs. 62,00,775, together with the ap¬ 
propriate depreciation for the current year 
calculated upon the same principles as those 
adopted in the case of the other company. 
The profits and allowances having been 
ascertained in this way, the appellants con¬ 
tended that the lesser sum, i. e., profits, 
should be deducted from the greater, i. e., g 
the unabsorbed depreciation allowance, and 
the resultant figure carried forward to the 
next year, the appellant being thus entitled 
to the future benefit of both sets of unabsorbed 
depreciation allowance as a deduction from 
its future profits. 

The respondent, on the other hand, as¬ 
serted that the correct method to adopt was 
to find the profits of the Bengal Company 
for the 8 months from 1st April to 2nd De¬ 
cember 1936, and to deduct the resultant 
figure from the unabsorbed depreciation al¬ 
lowance standing to the credit of that com¬ 
pany on 1st April 1936, together with the h 
further proper depreciation to be allowed to 
that company for the same 8 months, calcu¬ 
lated on the original cost of those assets to 
that company. This calculation admittedly 
would result in a minus figure, but, said the 
income-tax officials, no further benefit of 
this unabsorbed depreciation was to be given 
to anyone. So far as the Indian Company 
was concerned, it was to enjoy the advantage 
of (l) depreciation allowance for the whole 
year in respeot of its original buildings, etc., 
"calculated on the cost of those assets to it ; 

1. (1904) 1 K. B. 149: 73 L. J. K. B. 142: 90 L. T. 

2: 52 W. B. 406; 68 J. P. 107: 5 Tax. Cas. 1: 2<> 

T. L. R. 97, Bell v. National Provincial Bank or 
England. 
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& (2) depreciation allowance for the period 3rd 
December 1986 to 8 lst March 1987, on the 
assets acquired from the Bengal Company, 
calculated not on the costs to that company, 
but on the price at which the Indian Com¬ 
pany acquired them from that company; 
and ( 8 ) its own unabsorbed allowance carried 
forward from the beginning of the fiscal year. 
From these three sums added together was 
to be deducted the profits of the business— 
meaning thereby the profits of the Indian 
Company (if any) for the whole year, to¬ 
gether with those of the acquired business for 
the period 3rd December 1986 to 31st March 
3 1937. The resultant sum would still be a 
minus quantity and would remain as an 
unabsorbed depreciation allowance to the 
credit o( the Indian Company, but the benefit 
of the unabsorbed balance of the other com¬ 
pany could not be used to diminish future 
income-tax returns of the Indian Company. 

The contentions of each party as appli¬ 
cable to the present case can be set out with 
substantial accuracy by quoting from the 
figures in the stated case. The company in 
their return claimed the following sums as 
admissible by way of depreciation : 

(a) Depreciation of the two 

* companies for the year 

1936-37 . 23,49,815-0.0 

(b) Unabsorbed deprecia¬ 

tion of the Indian 
Company ... ... 62,00,775-0-0 

• (c) Unabsorbed deprecia¬ 
tion of the Bengal 
Company ... ... 85,69,148-0-0 

Total ... 1,71,19,738-0-0 

The Appellate Assistant Commissioner’s 
conclusions were as follows : — 

(i) Bengal Iron Company 
d (a) Deprecation allowance 
in respect of the origi¬ 
nal property of the 
Bengal Company for 
8 months from the 1st 
April to the 2nd De¬ 
cember 1936 ... ••• 8,62,829-0-0 

<b) Unabsorbed deprecia¬ 
tion allowance as 
above ... ... 86,45,150-0-0 

Total ... ... 94,07,479-0-0 

Less profits of the busi¬ 
ness for this period ... 8,76,162-0-0 

Depreciation allowance 
left unabsorbed ... 90,31,817-0-0 
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(ii) Indian Iron and Steel Company d • 

(a) Depreciation allowed in 

respect of the original 
property of the Indian 
Company for the year 
1936-37 ... ... 7,60,077-0-0 

( b) Depreciation allowance 

in respect of the pro¬ 
perty acquired from the 
Bengal Company for 
the period 3rd Decem¬ 
ber 1936 to 81st March 
1937 ... ... 3,77,767-0-0 

(c) Unabsorbed depreciation 

allowance as above — 62,00,775-0-0 ^ 

Total ... 73,38,619-0-0 
Less profits of the ori¬ 
ginal business for the 
„ ‘ fiscal year, together 

with that of the ac¬ 
quired business for the 
period 3rd December 
1936 to 81st March 1937. 36,64,295-0-0 

Depreciation allowance 
left unabsorbed ... 86,84,324-0-0 

In the figures of the appellant’s claim the g 
sum of 23,49,815-0-0 was calculated upon the 
original cost to the Indian Company of its 
own assets and the original cost to the 
Bengal Company of the assets taken over 
from it. On the other hand, the figure of 
3,77,767-0-0 in the Assistant Commissioner’s 
calculation was based upon the cost to the 
Indian Company of the assets which it 
took over from the Bengal Company. This 
difference of computation is a further but 
subsidiary matter of contention between the 
parties and is best dealt with in considering 
the major dispute. The argument on be¬ 
half of the appellant was, as their Lordships h 
understood it, put in the following way : 

At the beginning of the year the Bengal 
Company was entitled to an unabsorbed 
depreciation allowance of 86,45,160. If it had 
carried on business until the end of the year 
it would have been entitled to the benefit of 
this sum, together with the appropriate 
depreciation for the current year calculated 
upon the original cost of the assets. Then, it 
was said, 8 . 26 ( 2 ) provides that the assess¬ 
ment is to be made on a person succeeding 
to the business as if he had been carrying it 
on throughout the previous year and had 
received the whole of the profits for that year. 
The Indian Company, it was argued, was the 
successor and was to be assessed as if it had 
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c carried on the Bengal Company’s business 
for the whole year, though in fact it had 
only carried it on for four months. If it had 
carried that business on for the whole year 
it would have been entitled to the allowances 
claimed, and “as full effect could not be 
given to those allowances” because they ex¬ 
ceeded the profits, then under proviso (b) to 
S. 10(2) (vi), that part of the allowance to 
which effect had not been given should be 
added to the amount of depreciation of the 
combined business for the following year 
and, it is added, so on for succeeding years 
subject to the limitation contained in pro- 
fa viso (c). 

It is true, as the appellant admits, that 
the allowance is only to be made in respect 
of the property of the assessee; that the 
Indian Company was the assessee, and, 
strictly speaking, the assets of the- Bqpgal 
Company only became the property of the 
Indian Company from 3rd December 1936. But 
“asessee,” the company maintained, must 
be read distributively as meaning the owner 
of the property for the time being, i. e., the 
assessee or his predecessor, as the case may 
be. In support of this contention they point 
out that such a construction is necessary in 
c other parts of the sub-section, e. g., in sub- 
s. (2) (i) and (ii). The words “used as a 
dwelling house by the assessee” must refer 
to the assessee or his predecessor, or to both 
in cases where each is owner of the property 
for part of the fiscal year. So too, in sub¬ 
paras. (vii) and (vii-a). Unless “assessee” 
includes predecessor no depreciation could 
be claimed in respect of the period during 
which the predecessor still owned the pro¬ 
perty and the successor had not acquired it. 



There is no doubt truth in the contention 
that the word “assessee” in S.l 0 ( 2 ) must, when 
there is a successor to the business charged to 
tax, be read in certain of the paragraphs as 
including both predecessor and successor, but 
their Lordships are not prepared to assent to 
the argument that it follows as a consequence 
that the unabsorbed depreciation allowance 
of the predecessor must be added to that of 
the successor or to agree that even in a case 
when the only business concerned is that 
which is transferred, the business when trans¬ 
ferred, carries to the purchaser its unabsorb¬ 
ed allowance. Indian income-tax is assessed 
and paid in the next succeeding year upon 
the results of the year before. If then com¬ 
pany A sold its business to company B in 
the first of the two years, apart from the 
provisions of S. 26 (2), the former company 


could not be assessed and would not be liable e 
for any profits it then made, because it would 
not be carrying on the business in the next 
year for which in the normal course the 
assessment would be made and in respect of 
which tax would be due, nor would com¬ 
pany B be liable except for any period during 
which it had itself owned the business and 
made profits, because the tax under S. 10 (l) 
is only “ payable by an assessee under the' 
head ‘business’ in respect of the profits or 
gains of any business carried on by him.” 


To meet this contingency, whether in the 
oase of a company or an individually owned 
business, S. 26 was passed, and is concerned 
not with the computation of tax, but with 
the person upon whom the liability is im¬ 
posed. When but not until the person to pay 
has been ascertained do the terms of S. 10 
become material in order to discover how 
the amount to be paid is to be computed. 
If this be the true method of approach, 
the Indian Company no doubt is liable as 
assessee as if it had been carrying on the 
Bengal Company’s business throughout the 
previous year and had received the whole 
of the profits for that year. But this only 
means that the profits of the Bengal Com¬ 
pany are to be ascertained in accordance 
with the provisions of S. 10 for the period 
during which it carried on the business, and 
that the profits of the Indian Company are 
to be ascertained for the period during which 
it carried on that business in accordance witTi 
the same principles. Whether the latter are 
calculated upon the earnings of the combin¬ 
ed business or separately for each part of it, 
the resultant figure, when added to the Ben¬ 
gal Company’s profits (if any), will cause 
the Indian Company to be assessed as if it 
had carried on the Bengal Company’s busi¬ 
ness for the whole year. It is jipelf liable for 
the last four months, and by tne addition of 
liability for the previous eight months it 
will be assessed as if it had been carrying on 
the business throughout the year. 


3 


The object is to impose liability for the 
whole profits, and in finding out what they 
are the actual circumstances have to be con¬ 
sidered. So far there is nothing to suggest 
that once the Bengal Company has ceased to 
carry on business its unabsorbed depreciation 
allowance should be carried on for the bene¬ 
fit of the Indian Company. But it is said 
that company is to be treated as if it had 
been carrying on the business throughout 
the year; in that year full effect could not 
be given to its depreciation allowance whe- 
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' a ther unabsorbed in previous years or acquir¬ 
ed in the year in question, and under the 
direct terms of proviso (b) this allowance is 
to be added to that for the following year 
and to be deemed to be part of that allow¬ 
ance, and so on for succeeding years. To 
the answer that what is given is "such 
allowance” only and "such allowance” when 
read together with the previous language of 
sub-s. (2) (vi)* can mean only an allowance 
in respect of depreciation of buildings etc., 
being the property of the assessee, it is re¬ 
plied that "assessee” in this as in the other 
sub-sections previously referred to includes 
■ i predecessor as well as successor and that the 
proviso in conjunction with S. 26 should be 
read as saying : "Where full effeot cannot be 
given in any year to the allowance proper to 
be given to the assessee or to his predecessors 
or to both, the allowance or the unused part 
thereof shall be added to the amount of the 
allowance to which the assessee is entitled 
for the following year.” 

Their Lordships see no reason for giving 
this wide meaning to the word "assessee” 
in the proviso to S. 10 (2) (vi). Under the 
definition in S. 2 (2) " Unless there is any¬ 
thing repugnant in the subject or context. . 

! c . . assessee means a person by whom income- 
tax is payable” and, in the view of the Board, 
there is nothing repugnant in the subject 
or context to prevent this definition being 
applicable to para. (vi). Moreover, the al¬ 
lowance, in addition to being given in respect 
of the depreciation of buildings, etc., being 
the property of the assessee, is to be calcu¬ 
lated on the original cost to the assessee. If 
“cost to the assessee” may mean either cost 
to the predecessor or cost to the successor, 
on what cost is the depreciation to be cal¬ 
culated when the property passes from one 
to the other in the course of the fiscal year? 

I d There may well be good ground for holding 
that cost to the assessee means cost to the 
predecessor so long as he continues to be 
owner of the property. Indeed, it was so 
held in I.L.R. (1938) Bom. 374. a But once the 
property has passed to the successor, he is 
the assessee, the depreciation is, in the words 
of the Act, to be calculated on the cost to 
him, and there is, in their Lordships’ opinion, 
no reason for holding that the cost to the 
predecessor is thereafter to be adopted as the 
basis of depreciation. This view is in accor- 

2. (’38) 25 A.I.R. 1988 Bom. 241 : 174 I. C. 905 : 
I. L. R. (1938) Bom. 874 : 39 Or. L. J. 905 : 40 
Bom. L. R. 343 (S.B.), Commissioner of Income- 
tax, Bombay Presidency, Bind and Baluohisthah 
v* Mazagaon Dock Ltd., Bombay. 


dance with that expressed in 63 I. A. 74. 3 It a 
is true that in both the cases referred to 
above, the transfer took place at the end of 
one fiscal year and the beginning of the next, 
and therefore neither case is a direct autho¬ 
rity on the question now before the Board. 
But the principles are similar, and as their 
Lordships think, show the method upon 
which the computation is to be made. They 
are in agreement with the view of Panckridge 
J. in the High Court in Calcutta in consi¬ 
dering that if and in so far as 7 I. T. R. 
374* lays down any different principles it is 
wrong. 

The argument on behalf of the appellant / 
can perhaps be most strongly put by postu¬ 
lating the sale at the end of the fiscal year 
of a business carried on by a company or 
individual to another individual not previ¬ 
ously carrying on any business or to a 
company formed solely for the purpose of 
carrying it on. If the business had not been 
sold it would have continued to enjoy the 
benefit of any unabsorbed depreciation al¬ 
lowance. Why, it is said, should it lose that 
benefit because it has changed hands? No 
doubt the example given does indicate a case 
in which some hardship may be said to arise, 
but the object of 8.10 is not to bolster up 0 
unsuccessful businesses, it is merely to pro- 
tect them, in the hands of those who find 
the capital, against undue taxation. The 
example, may be countered by quoting a 
case in which a bankrupt business with a 
large unabsorbed depreciation allowance is 
bought by a flourishing house in order to 
enhance its own allowance and deorease its 
taxation. Success in the latter circumstances 
would be at least as undesirable as failure in 
the former is unfortunate. But in any case, 
the matter must depend on the wording of 
the section, and not upon the consequences 
which'follow. . Their Lordships desire to h 
refer to two more matters raised in argu¬ 
ment. 

(l) The appellant in its.case placed some 
reliance upon the assignment to'them in the 
agreement of 8th September 1936, by the 
Bengal Company of “the benefit, so far as 
capable of being assigned, of any claim 
which the Bengal Company may have in 
respect of unabsorbed depreciation allow¬ 
ances.” It was, however, admitted before the 
Board that these allowances were unassign- 

3. (’36) 23 A. I. R. 1936 P.O. 5 : 169 I.O. 545 : 69 

Mad. 175 : 63 I.A. 74 (P.O.), Commissioner of In¬ 
come-tax, Madras v. Buckingham Karnatio Co. 
Ltd., Madras. N 

4 . (’39) 7 I.T.R. 374, Re Kamalapat Motilal. 
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,a able in law and it is therefore unnecessary 
for their Lordships to express any opinion 
upon the question. 

( 2 ) Those representing the respondent took 
the point, but without pressing it, that the 
claim of the appellant was prematurely 
brought. It was said, as was the fact, that 
the case now the subject of appeal was stated 
under s. G6 ( 2 ), Income-tax Act (1922), that 
that section gave the right to require a case 
to be stated to an “assessee” only; that, even 
though the view most unfavourable to the 
appellants was taken, yet the result would 
still leave an unabsorbed balance in his 
3 favour: and that consequently there could be 
no assessment and no assessee. 

Having regard to the conclusion which 
they have reached, their Lordships do not 
find themselves compelled, and indeed were 
not invited, to pronounce upon this argu¬ 
ment. In the present instance, at any rate, 
it was obviously desirable that the appellant 
should ascertain its position at once and 
should not be compelled to wait possibly for 
years in order to discover what their finan¬ 
cial position was. But the question is open 
to be taken by the income-tax authorities 
on another occasion if they think anything 
is to be gained by doing so. In the result 
their Lordships will humbly advise His 
Majesty that the appeal be dismissed. The 
appellant must pay the respondent’s costs 
of the hearing before the Board. 

R.K. Appeal dismissed. 

Solicitors for Appellant — Linklaters <£ Paine. 

Solicitors for Respondent — Solicitor, India 

Office. 
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24th March 1943 

Lords Atkin, Thankerton and 
Clauson, Sir George Rankin 
and Sir Madhavan Nair 

Mahomed Siddique Yousuf—Appellant 

v. 

Official Assignee of Calcutta — Respon¬ 
dent. 

Privy Council Appeal No. 54 of 1942. 

• (a) Presidency Towns Insolvency Act 
(1909), S. 116 (2)—Transfer found act of insol¬ 
vency in order of adjudication — Transferee 
though not party cannot challenge: 50 Mad. 541 
= (’27) 14 A. I. R. 1927 Mad. 526 = 101 1. C. 12, 
OVERRU LED —His remedy is appeal—Exten¬ 


sion of time if reasonably required should be 9 
granted. 

The order of adjudication is conclusive and cannot 
be disputed. Hence a transfer which has been found 
to be an act of insolvency in the order of adjudica¬ 
tion can no longer be alleged by the transferee not to 
be void on that ground although the order affects 
his rights and is passed in his absence : 50 Mad 541 
= (’27) 14 A. I. R. 1927 Mad. 526 = 101 I. C. 12, 
OVERRULED. (1879) 10 Ch.D. 3, Rel. on. 

[P 131 e,g) 

But the third party who is placed in this anomal¬ 
ous position is of course not without redress. His 
remedy is to appeal as a person aggrieved against the 
adjudication order which has so far determined his 
rights. This being the sole remedy is one which 
justice demands that the Courts should carefully f 
protect: and if an extension of time for appealing is 
reasonably required such extension should be granted 
ex debito justitice, e. g., where the party and his 
pleader have on account of doubt about the applic¬ 
ability of certain English decision have chosen a 
wrong remedy but promptly. Extension under S. 5, 
Limitation Act, should be granted. [P 132a,6,c,e] 

Limitation Act — 

(’42) Chitaley, S. 5, N. 9 Pt. 2; N. 13 Pt. 2. 

(’38) Rustomji, Page 97 Pt. 2 ; Page 110 Pt. 3. 

(b) Presidency Towns Insolvency Act (1909), 

—English decisions should be applied. 

The provisions of the Presidency Towns Insolvency 
Act (1909) are in similar terms as to English Bank¬ 
ruptcy Aots and hence the principles of the English ^ 
decision are as valid in India as in England. 

[P 13l<7,*] 

C. S. Rewcastle and C. Bagram —for Appellant. 

W. W. K. Page —for Respondent. 

Lord Atkin. — This is a consolidated 
appeal from two orders of the High Court at 
Calcutta, one dismissing an appeal from the 
Judge in Insolvency and the other refusing 
to extend the time for appealing against an 
adjudication order made against one Ali 
Mohamed Hashim who will hereafter be 
called the insolvent. As a result of their 
Lordships’ decision in this case the facts 
may have to be considered afresh in the h 
Indian Courts, and it is desirable therefore 
to state the details as summarily as possible 
so far as they are relevant at the present 
time. In 1938 the insolvent had a claim for 
damages against a firm with whom he had 
dealings in shares, and by a written agree¬ 
ment of 30th March 1938, between the appel¬ 
lant and the insolvent the former agreed to 
advance money for the costs of the contem¬ 
plated suit and to assist in the conduct of it, 
for which services he was to receive half the 
monies recovered after deducting the ad¬ 
vances. On 1st April 1938, the suit was 
instituted and on 19th January 1939, was 
decreed for Bs. 6750 and interest. On 20 th 
January 1939, by indenture of assignment 
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i the insolvent assigned to the appellant the 
said decree in consideration inter alia of his 
discharge of all liabilities under the agree, 
ment of SOth March 1938, and Rs. 1000 then 
paid to him in cash. This is the assignment 
which is the subject of the first order of the 
appellate Court above referred to. Meantime, 
on 8th November 1938, one Hamid Haji Umer, 
hereinafter called the petitioning creditor, 
had filed a suit against the insolvent for 
money due from the insolvent in respect of 
share transactions in which the plaintiff had 
acted as his broker. On 6th April 1939, the 
suit was decreed for Rs. 15,789-10-0. On 19th 
b April 1939, the petitioning creditor filed a 
petition in the High Court for the adjudica¬ 
tion of the insolvent as an insolvent. The 
petition alleged several aots of insolvency. 
One of these was that the insolvent on 20th 
January 1939, executed the deed of assign, 
ment to the present appellant of the decree 
of 19th January 1939, with the intention of 
preferring the present appellant over other 
creditors. On 25th April 1939, the petitioning 
creditor obtained ex parte the appointment 
of the official assignee as interim receiver of 
the decree of 19th January 1939; correspond¬ 
ence with the appellant followed in which 
■ e on 29th April he was supplied with a copy 
of the petition for adjudication. In May the 
appellant instituted proceedings in execution 
of the decree, and an order was 'made that 
the judgment, debtor pay the money into 
Court, which he has done, and that it be not 
withdrawn except with the leave of the 
Insolvency Court. On 18 th June 1939, an ad¬ 
judication order was made against the insol¬ 
vent. No one appeared except the petitioning 
oreditor, and the order recited that the insol¬ 
vent had committed each of the acts of insol¬ 
vency alleged in the petition. In August the 
appellant applied in the Insolvency Court 
d for leave to take out the decretal money 
then in Court. Leave was given subject to 
leave being obtained in the suit. The appel¬ 
lant then applied for similar leave in the 
suit. This application was opposed by the 
official assignee, and on 3lst August 1939, an 
order was made to which their Lordships 
attach importance. It was that the appellant 
was to be entitled to withdraw the amount 
on furnishing security. If the official assignee 
made any application on the first insolvency 
day after the reopening of the Court, then 
the application was to abide the result 
thereof. If no application were made then 
the order was to be made as asked for. In 
pursuance of this order, the official assignee 
on 28rd November 1989, gave notice of motion 


in the Insolvency Court for a declaration c . 
that the indenture of assignment dated 20th 
January 1939 be declared void as against the 
official assignee and that the transfer be set 
aside. This is the motion which is the sub- 
ject-matter of the present proceedings. 

Judgment on the motion was not given 
until 25th July 1940. The learned Judge dealt 
with two points taken by the official as¬ 
signee. In the first place, it was said that 
the transfer having been found to be an act 
of insolvency in the order of adjudication 
could no longer be alleged by the transferee 
not to be void on that ground. In the second 
place, it was said that apart from the effect / 
of the adjudication order the evidence showed 
that in fact it was a fraudulent preference. 
The learned Judge was inclined to accept the 
first contention, which was based on the 
well-known case in (1879) 10 Ch. D. 3, 1 but 
appreciating that there was authority to the 
contrary in India in the decision of the 
Madras High Court, 50 Mad. 541, 2 would not 
express a final opinion on the point. On the 
faots, however, in evidence before him he 
found the intent to prefer proved. In the 
appellate Court the case took a different 
turn. Both Judges expressed some doubt as 
to whether the intent to prefer was in fact 9' 
proved : but they were both of opinion (fol¬ 
lowing (1879) 10 Ch. D. 3 l ) that the order of 
adjudication was conclusive and could not 
be disputed. Their Lordships entertain no 
doubt that this decision was correct. (1879) 

10 Ch. D. 8 1 is well established in England : 
it was decided on the language of the Bank¬ 
ruptcy Act, 1869; both the relevant'sections 
have been repeated in the Acts of 1883 and 
1914 and the decision has taken its place as 
a leading case on this part of the law. The 
provisions of the Presidency Towns Insol¬ 
vency Act (1909) are also in similar terms, 
and their Lordships feel^io doubt that the k 
principles of the English decision are as valid 
in India as in England. No doubt it is ano¬ 
malous that a decision affecting the right of 
a third party should be conclusively deter¬ 
mined against him in his absence and even 
without notice to him : but the words of the 
section and the importance of maintaining 
the status of the debtor as determined by an 
order of adjudication, and the necessity of 
securing the stability of the administration 
of the debtor’s estate once his status has been 

1. (1879) 10 Ch. D. 3 : 48 L.J. Bk. 17 : 39 L. T. 
625 : 27 W. R. 277, Ex parte Learoyd. 

2. (’27) 14 A.I.R. 1927 Mad. 626 : 101 I. C. 12 :60 
Mad. 541 : 52 M. L. J. 352, Official Assignee of 
Madras v. O. R. M. O. R. S. Firm. 
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a fixed have been justly held to outweigh the 
consideration of hardship to the private citi¬ 
zen. Their Lordships are of opinion, therefore, 
that the decision of the Madras High Court 
reported in 50 Mad. 541 2 was incorrect and 
must be taken to be overruled. 

But the third party who is placed in this 
.anomalous position is of course not without 
redress. His remedy i3 to appeal as a per¬ 
son aggrieved against the adjudication order 
which has so far determined his rights. This 
being the sole remedy is one which justice 
demands that the Courts should carefully 
protect: and, if an extension of time for 
b appealing is reasonably required such exten¬ 
sion should be granted ex debito justitice, to 
use the words of James L. J. in (1879) 12 Ch. 
D. 308. 3 The time for appealing from an 
adjudication order under the Limitation 
Act is 20 days : but a general power of ex¬ 
tension of time is given by S. 5 of the Act. 
At a late stage of the hearing in the appel¬ 
late Court the appellant no doubt finding 
that the Court was disposed to decide the 
case on the more technical ground which 
the Judge in the Insolvency Court had not 
thought fit to accept, applied for leave to 
extend the time for appealing, but the appli- 
c cation was rejected as belated. In the opi¬ 
nion of their Lordships, this application 
should have been granted. It may be that 
the appellant had notice of the terms of the 
petition and subsequently of the acts of 
bankruptcy established in the adjudication 
order. But at that time, as is plain from 
Panckridge J.’s judgment, there was room 
for doubt in India whether the doctrine of 
(1879) 10 ch.D. 8 1 applied: and the appellant 
and his legal advisers cannot be said to have 
acted unreasonably in challenging the issue 
as they promptly did by applying to execute 
the decree. It woidd appear to have been a 
5 complete answer to have said that the ap¬ 
pellant’s title was conclusively avoided by 
the adjudication order. It is from this point 
of view that the order of the Court of 81st 
August 1989, becomes important. The appel¬ 
lant was given leave to withdraw the decre¬ 
tal amount then in Court unless the official 
assignee filed an appliotaion on the next 
insolvency day. This must mean, or would 
reasonably be understood to mean, an in¬ 
dependent application to have it established 
that the transfer was void as a fraudulent 
preference: and this is the application that 
was made and is now before the Board. 


The learned Judge in the Insolvency Court a 
put on one side the ex parte Learoyd 1 
point and dealt with the case on the merits. 

It seems to their Lordships impossible to 
say that the appellant was acting unreason¬ 
ably in assuming throughout the course of 
the present proceedings right up to the Court 
of Appeal that though the ex parte Learoyd 1 
point had been taken he was really concern¬ 
ed to defend the assignment on the facts 
then disclosed in evidence. If this be so, it 
does not appear that he should be deprived 
of a right which he could originally claim 
ex debito justitice to have the time for ap¬ 
pealing extended so as to get rid if possible f' 
of a decision made in a proceeding to which 
he was not a party. Their Lordships think, 
therefore, that the appeal should succeed. It 
is plain that an appeal against the adjudica¬ 
tion order would be useless while the orders 
stand in this independent proceeding declar¬ 
ing the transfer void because of the adjudi. 
cation order itself. On the other hand, the 
decision of the High Court avoiding the 
transfer is plainly right while the adjudica¬ 
tion order stands, and the appellant as a 
condition of the extension of time must pay, 
as he has offered to do, the costs thrown 
away. It may be that if the appellant takes g 
advantage of the extension of time and 
appeals the High Court may adopt the pro¬ 
cedure in (1879) 12 oh. D. 808 3 and content 
themselves with striking out the act of bank, 
ruptcy complained of, and leaving the official 
assignee to make a fresh application without 
themselves determining the facts. This how¬ 
ever is a matter entirely for them. The 
appeal must be allowed and the orders of 
the Judge in Insolvency and the Appellate 
Bench must be set aside. The appellant must 
in accordance with his offer pay the costs of 
the present application in both Courts. On 
payment of the costs his time for appealing & 
will be extended for two months from the 
arrival of the order of the Privy Council in 
the High Court. The order is without pre¬ 
judice to the right of the official assignee if 
he is so advised to make a further applica¬ 
tion to have the transfer declared void. The 
respondents must pay the costs of this 
appeal. 

R.K. Appeal allowed . 

Solicitors (or Appellant — T. L. Wilson & Co. 

Solicitors (or Respondent— Hy. S. L. Polak & Co . 


3. (1879) 12 Oh. D. 308 : 48 L. J. Bk. 118 : 28 
W. R. 219, Ex parte Tuoker. 
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Clauson, Sir George Rankin 
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District Board of West Tanjore — 

Appellant 


v. 


Secretary of State — Respondent. 

Privy Council Appeal No. 26 of 1942. 


Madras Irrigation Cess Act (7 of 1865), S. 1 (a) 
Prov. (1)—Decision in ('17) 4 A.I.R. 1917 P. C. 
42 has not been applied to inams in general in 
(’33) 20 A. I. R. 1933 P. C. 169. 

The Privy Council in the case reported in (’33) 20 
A.I.R. 1933 P.C. 169 did not decide that the deoision 
in (’17) 4 A.I.R. 1917 P.C. 42 is applicable to inams 
situated outside a zamindari, i. e., to inams in gene¬ 
ral. There is no express reference to (’17) 4 A. I. R. 
1917 P. 0. 42 in the case in (’33) 20 A. I. R. 1933 
P. C. 169, nor is there any reference by implication 
to the principles embodied in it. (’32) 19 A.I.R. 1932 
P. C. 46 which referred to (’17) 4 A.I.R. 1917 P. C. 
42 was used in the judgment in (’33) 20 A.I.R. 1933 
P. C. 169 only to support the proposition that where 
as a fact the riparian owner owns the bed of the 
stream ad medium filum , the river could not be 
said to belong to the Government. The Privy Coun¬ 
oil did not decide in (’33) 20 A. I. R. 1933 P. C. 169 
that the inamdar as riparian owner owned half 
the bed of the river and was thus entitled to irrigate 
free of separate oharge. It is therefore not correct to 
say that as (’32) 19 A. I. R. 1932 P. C. 46 was fol¬ 
lowed in (’33) 20 A. I. R. 1933 P. C. 169 there was 
in effect an application of the decision in (’17) 4 
A.I.R. 1917 P. C. 42 to the case in (’33) 20 A. I. R. 
1933 P. C. 169. [P 136c,d,/] 

C. S. Hew castle and P. V. Subba Rao — 

for Appellant. 

J. Millard Tucker and S. P. Khambatta 

— for Respondent. 


Sir Madhavan Nair —These are consoli¬ 
dated appeals from a judgment and three 
^ decrees of the High Court of Judicature at 
Madras, dated 12th August 1940 which affirm¬ 
ed a judgment and three decrees of the Sub¬ 
ordinate Judge of Tanjore dated 29th March 
1937, by whioh the plaintiff’s suits were dis¬ 
missed. The appellant before the board is the 
plaintiff — the District Board of Tanjore 
West. The respondent is the defendant — 
the Secretary of State for India. The Rajas 
of Tanjore had granted certain villages as 
entire inams for the support of chatrams 
(religious endowments) which are now under 
the management of the appellant. These 
inams had been duly recognised and confirm¬ 
ed by the British Government. The appeals 
arise out of suits instituted by the appellant, 
as manager of the inams, for the refund of 
1943 K/176 & 18a 


water cess collected by the respondent under Q 
the Madras Irrigation Cess Act (Act 7 of 1865), 
hereinafter oalled “the Act,” for Faslis 1333- 
1342 (1923-33), 1343 (1983-34) and 1344 (1934-35). 

It may be stated at once, that what their 
Lordships have to decide in these appeals is 
not whether the water cess had been collected 
from the appellant legally under the Act, 
but whether the contingency contemplated 
by the parties in a compromise entered into 
between them on 20th September 1923 in 
O. S. NO. 82 of 1921 and O. S. No. 95 of 1921 
(Court of the Subordinate Judge, Tanjore) 
which were transferred to the District Court 
of Tanjore, as o. S. Nos. 1 and 2 of 1923, has / 
or has not happened; for if their Lordships 
hold that it has happened, then the appel¬ 
lant will succeed; if they hold otherwise, 
then the appeals will fail. In 1921, the Dis¬ 
trict Board of Tanjore brought two suits 
(o. S. NO. 82 of 1921 and O. S. NO. 95 of 1921) 
for refund of water cess alleged to have been 
illegally collected in respect of the suit vil¬ 
lages in two Faslis 1329 (1919-20) and 1330 
(1920-21). The defendant resisted the claim 
on various grounds. It is not necessary to 
refer to the contentions of the parties. It is 
sufficient to say that the suits were compro¬ 
mised before the District Court of Tanjore g 
on 20th September 1923 and a decree was 
made in terms of the compromise in both 

suits. The compromise was as follows: 

That the plaintiff shall continue to pay water cess 
as usual in respect of the suit villages, subject to the 
condition that, if the Privy Council should deoide in 
any case that may hereafter be taken to it that the 
decision in the TJrlam case 1 is applicable to inam 
villages, and if, accordingly, the water cess in the 
present case is not leviable, the defendant shall re¬ 
fund to the plaintiff the water rate so found not to 
have been leviable if levied, up to ten years past. 

44 I. A. 176 1 is the deoision referred to, as 
the decision in the Urlam case. In 1924, 
Rameswaram Devasthanam, as trustee of a 
temple, brought a suit for declaration that h 
the temple was entitled to free irrigation, in 
respeot of the inam village of Viranvayal 
(Tanjore District) situate on the left bank of 
the river Korayar, from which water was 
taken to the village lands by a channel the 
works of which were under the Government 
control. The case came up on appeal before 
the Privy Council. Following the decision of 
the board in 69 I. A. 56, 2 the Privy Council 
held that the owners of Viranvayal were 

1. (’17) 4 A. I. R. 1917 P. 0. 42 : 41 I. C. 98 : 40 
Mad. 886; 44 I. A. 166 (P.O.), Bala Surya Prasada 
Row v. Secretary of State. 

2. (’32) 19 A.I.R. 1932 P.C. 46 : 186 I. 0. 413 : 59 
I. A. 56 : 55 Mad. 268 (P.C.), Secretary of State v. 
Sannidhiraju Subbarayudu. 
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D not liable to water cess as they were riparian 
owners and owned the soil of the river ad 
medium filum, and that the river could not 
be said to belong to the Government. The 
judgment was pronounced on 20th February 
1933 and is reported in 1933 M.W.N. 559. 3 The 
board confirmed the judgment of the High 
Court. This case, Secretary of State v. 
Subramanya Iyer? will hereinafter be re- 
ferred to, for convenience, as the Viranva- 
yal case. The village of Yiranvayal is not 
situated inside a zamindary, but lies outside 
in a non-zamindary tract, like the villages 
in the present case. 

b By letter dated 23rd June 1933 the plaintiff 
brought it to the notice of the Government 
of Madras that in view of the above decision 
of the Privy Counoil the plaintiff has, under 
the terms of the compromise decree in O. S. 
Nos. 1 and 2/23, become entitled to a refund 
of the water cess collected in respect of the 
plaint villages for ten Faslis past, and also 
requested that collection of water cess of the 
said villages in future might be stopped. By 
their reply, dated 18th July 1933 (G. O. Ms. 
No. 1275, Revenue Department) the Govern, 
ment stated that in the above decision the 
Privy Council has given no ruling as to the 
c applicability of the Urlam decision 1 to whole 
inam villages and they accordingly deolined 
to pass orders as desired by the plaintiff: see 
para. 9 of the plaint. In these appeals, the 
appellant contends, as was contended in the 
Courts in India, that the contingency con. 
templated by the compromise mentioned 
above, has happened as a result of the deci¬ 
sion in the abovementioned Viranvayal 
case? and that, in consequence, the District 
Board is entitled to the relief claimed in the 
suit. In view of this explanation of the con¬ 
tingency, the question for determination in 
these appeals may be re-stated in a different 
d form as follows: “ Whether the decision of 
the Privy Council in the Viranvayal case 3 
is to the effeot that the decision of the Privy 
Council in the Urlam case 1 is applicable to 
inam villages in general.” Both Courts in 
India have held that such is not the effect 
of the decision in the Viranvayal case? 

In 1865 the Government passed the Madras 
Irrigation Cess Act, with a view to obtain a 
fit return for the expenditure incurred in the 
construction of irrigation works, from land- 
lords and tenants to whom such works had 
proved beneficial. Shortly stated, under pro¬ 
viso (l) to S. 1 (a) of the Aot, the Government 

3. (’33) 20 A. I. R. 1933 P.C. 169 : 143 I. C. 150 : 
1933 M. W. N. 559 (P.G.), Secretary of State ▼. 
Subramaniya Ayyar. 


are entitled to levy a separate cess for water, 0 
if the water with which the lands are irri¬ 
gated is supplied or used from any river, 
stream, channel, tank or work belonging to, 
or constructed by, Government, provided that 
the zemindar or inamdar whose land is so 
irrigated is not entitled by virtue of any 
engagement to irrigation free of separate 
charge. At the permanent settlement with 
the zemindars, and also at the inam settle¬ 
ment with the inamdars, lands granted to 
them were classified as so many acres dry, 
wet, garden and poramboke (unassessed 
waste), in order to ascertain their yield to 
fix the Government demand — peiskush or j 
quit rent. After the settlements, there had 
been a gradual extension of wet cultivation 
in the zamindaris and inam villages, with 
water taken from the Government sources 
of irrigation. Accordingly, the Government 
began to levy water cess in such cases for 
wet cultivation in excess of the mamool ex¬ 
tent classified as wet at the settlements. In 
the litigation that followed as a result of this 
measure between inamdars and zemindars 
on the one hand, and the Government on 
the other hand, the Madras High Court held 
that the levy was legal with respect to both 
inam (see 26 Mad. 66 4 ) and zemindari villages g 
(see 84 Mad. 295 6 ) — not, however, without 
differences of opinion amongst the Judges 
(see 37 Mad. 822 e ). 

The decision of the High Court in 34 Mad. 

295 6 came on appeal before the board and 
was set aside in the well known decision re¬ 
ferred to as the decision in the Urlam case. 1 
It was there held, that the permanent set¬ 
tlement made with the zemindars was an 
engagement within the meaning of proviso (1) 
to s. 1 of the Aot; that the effect of the set* 
tlement was to vest the channels, with their 
head sluices and the tanks or reservoirs in the 
zemindars through or within whose zemin- fo 
daris the same respectively passed or were 
situate; and that the zemindar and the inam¬ 
dars holding under him were entitled by right 
of easement to take water from the river 
belonging to Government, not by reference 
to the extent of land at the time of the set¬ 
tlement, but by reference to the nature of the 
sluices and channels; that the cess for water 
was in the nature of a land tax and that so 
long as the easement right as indicated in 

4. (’99) 26 Mad. 66, Ghidambara Rao v. Secretary 
of State. 

5. (’ll) 34 Mad. 295 : 8 I. C. 67 : 20 M. I». J. 823, 
Kandukuri Mahalakshmamma v. Secretary of State. 

6. (’14) 1 A. I. R. 1914 Mad. 534 : 18 I. O. 770: 37 
Mad. 322 : 24 M. L. J. 365, Secretary of State v. 
Janakiraxnayya. 


1943 Dist. Board v. Secy, of State (Sir Madhavan Nair) Privy Council 135 


,3 the judgment was not enlarged the cess could 
not be levied for the excess water taken for 
irrigation without breach of the obligation, 
undertaken by Government by the permanent 
settlement, not to increase the jamma then 
fixed. The meaning of the terms “river or 
stream belonging to Government” was not 
discussed by their Lordships. The river 
“Vamsadhara” was assumed to belong to the 
Government, though the question was con¬ 
sidered also, on the assumption that the river 
did not belong to them. The meaning of the 
terms “river belonging to Government” came 
up for decision later in 59 I. A. 66. 2 

5? It will be observed that the decision in the 
Urlam case 1 did not deal with the right of 
inamdars as such, to take excess water from 
a Government source, for the irrigation of 
inam villages, as the inams in the case were 
situate within the zemindari and were cover¬ 
ed by the Urlam sannad. The aotual decision 
is, therefore, inapplicable to the present case 
where the inams are not situate within any 
zemindari, but lie in ryotwari tracts. This is 
conceded by the appellant’s learned counsel, 
his argument being that the principles of the 
decision would apply to such cases also and 
have been actually applied in the decision in 

c the Viranvayal case. 3 What their Lordships 
have to decide is not the general question, 
whether the principles of the deoision in the 
Urlam case 1 would apply to such cases also, 
but the narrow one, whether the principles 
have been actually applied in the Viran - 
vayal case. 3 In 59 I.A. 56 2 the Privy Counoil 
applied the principles laid down in the 
Urlam case 1 to certain inams situated with¬ 
in a zamindary, which had been granted after 
the permanent settlement; and decided that 
the property in land bound by a river even 
if the river be tidal and navigable, has in¬ 
herent in it the riparian right to take water 

<2 for irrigation and that on a permanent set¬ 
tlement that right is included in the property 
without being specially mentioned, being not 
an easement but a natural right. Their Lord- 
ships also decided that 

'a river is one belonging to the Government’ for the 
purposes of S. 1 of the Aot, if at the point at which 
the water is taken, the bed of the river belongs to the 
Government, and that is so, when the Government is 
proprietor of the land abutting on the river on both 
sides, or where the river is tidal and navigable. 

It is conceded that the case also does not 
expressly cover the case of inam villages out¬ 
side a zemindary, but it is submitted before 
the board that the doctrine of riparian rights 
enunciated in the case would apply by impli¬ 
cation to inam villages and that this was 
decided in the Viranvayal case 3 to which 


their Lordships will now refer. The material o 
portion of the judgment — which contains 
the necessary facts, and the decision thereon 
—delivered by Lord Atkin is as follows ; 


The first was as to whether this river from which 
the water was derived for irrigation belonged to the 
Government. That was a point whioh had been in 
controversy in principle for a considerable time in 
Madras. The faots in this case were that the temple 
authorities were riparian owners and that they owned 
the soil of the river ad medium filum. It hae been 
finally decided by the judgment of this board in 
59 I.A. 56, 2 that where the riparian owner owns the 
bed of the stream up to the medium filum the river 
could not be said to belong to the Government, in 
other words if the Government sought to establish 
that the stream belonged to them they would have 
to show that they owned the whole bed of the river. 
The claim of the Government for payment of cess, 
therefore, failed in that respect and was not con¬ 
tended for before their Lordships. 


/ 


Their Lordships next held that the ‘water* 
was not supplied from works constructed by 
Government. The suits now under appeal 
relate to inam villages situated outside a 
zemindari (i. e., in a non-zamindari tract) 
and confirmed as valid inams by the inam 
commission. The argument of the learned 
counsel to the effect that the Privy Council 
in the Viranvayal case 3 have decided that 
the deoision of the Urlam case 1 applies also 
to inam villages in general is thus stated in g 
ground No. 5 of their case : 

No. 5. Because the Urlam case 1 has been the 
basis of all subsequent decisions of the Privy Council 
and the principles propounded there were applied to 
Subbarayudu's case 2 and as Subbarayudu's case 2 
was followed in Viranvayal case 5 there was thus in 
efieot an application of the Urlam decision 1 in the 
Viranvayal cose 5 also. 


The Subordinate Judge held that the ex¬ 
tent of engagement in the case of inams must 
depend on the nature of the grant or the 
terms of the inam settlement in each case; 
that a consideration of the question did not 
arise at all in the Viranvayal case 3 having 
regard to the fact that the Government did h 
not press the contention that the river be¬ 
longed to the Government; and that it was 
not shown that water was supplied from 
work constructed by Government. He there¬ 
fore rejected the appellant’s contentions. On 
appeal, the High Court after discussing the 
scope of the decision in Viranvayal case 3 
held that there was no express decision that 
the principle in the Urlam decision 1 applied 
to inams also in that case and that it was 
decided on the 


only ground that the Government could claim the 
river to belong to them only if they showed that they 
owned the whole bed of the river, and not on the 
basis of any grant of lands abutting the river which 
carried with it easementary or riparian rights as ia 
the Urlam case 1 and in Subbarayudu's case. 2 - 
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a In the result, they also rejected the ap¬ 
pellant’s contentions. Their Lordships are 
in accord with the reasoning of the High 
Court. In these appeals, as already stated, 
they are not concerned with the question 
whether from the principles applied by the 
board in the Urlam case 1 which applied to 
zemindari lands and inams in a zemindary, 
an inference may be drawn that those prin¬ 
ciples would apply to inams outside zemin- 
daries also, i.e., to inams in general, but are 
concerned only with the question whether 
those principles have as a matter of fact been 
applied to such inams in the Viranvayal 
b case. 3 It was held in the High Court by 
Ramesam and Madhavan Nair JJ. that those 
principles would apply to such inams also 
(see 53 M.L.J. 769 7 ) and this decision has been 
followed in subsequent decisions in Madras. 
This board has now held in the Swamigal 
case, 69 I. A. 22, 8 approving the principles of 
those decisions and construing the terms of 
the grant that the principles of the Urlam 
decision 1 would apply to inams also; but this 
decision being subsequent to the Viranvayal 
case 3 the specific decision relied on by the ap¬ 
pellant in the compromise cannot be availed 
of for construing the terms, 
c The short question for their Lordships’ 
decision is whether it has been decided in the 
Viranvayal case 3 that the decision in the 
Urlam case 1 is applicable to inams in general. 
Their Lordships are of opinion that it has 
not been so decided. There is no express re¬ 
ference to the Urlam decision 1 in the Viran¬ 
vayal case 3 nor is there any reference by 
implication to the principles embodied in it. 
SubbarayudiCs case, 2, which referred to the 
Urlam decision , x was used in the judgment 
in the Viranvayal case 3 only to support the 
proposition that where as a fact the riparian 
owner owns the bed of the stream ad medium 
d /Hum, the river could not be said to belong 
to the Government. The facts of the case 
have already been stated. Only two points 
were dealt with in the Viranvayal case 3 
The first was, whether the river from which 
water was derived for irrigation belonged to 
the Government, and the second, whether the 
water was supplied from works constructed 
by the Government. The first was not press¬ 
ed by the Government and the second was 
found aga inst them . Having regard to the 

7. (’28) 15 A. I. R. 1928 Mad. 97 : 106 I. C. 377 : 
53 M. L. J. 769, Yahya Ally Saheb v. Secretary of 
State. 

8. (’42) 29 A.I.R. 1942 P. C. 21: 200 I.O. 1: I.L.B. 
(1942) Ear. P. 0. 49 : I.L.R. (1942) Mad. 893 : 69 
I. A. 22 (P. C.), Secretary of State v. Sri Varada 
Thirtha Swamigal, 


fact that half the bed of the river belonged a 
to the inamdars, the Government were un¬ 
able to contend that the river belonged to 
them. As stated in the judgment of the board, 
if the Government sought to establish that 
the stream belonged to them, they would 
have to show that they owned the whole bed 
of the river. As they were unable to show 
this, evidently because the facts were other¬ 
wise, their Lordships held that the claim of 
the Government for water cess failed. The 
High Court have shown that the Government 
could not have taken up any other position 
consistent with the pleadings in the case. 
Their Lordships have no doubt that the board / 
did not decide in the Viranvayal case 3 that 
the inamdar as riparian owner owned half 
the bed of the river and was thus entitled to 
irrigate free of separate charge. This appears 
to be clear from what the learned counsel for 
the Government stated, viz., that he was 
unable to contend that water was taken from 
a river belonging to Government. It follows 
that in the circumstances the argument in 
ground No. 6 of the appellant’s case that as 
Subbarayudu's case 2 was followed in the 
Viranvayal case 3 there was in effect an 
application of the Urlam decision 1 to the 
Viranvayal case 3 also must be rejected. In 9 
this view their Lordships hold that they are 
not satisfied that the contingency contem¬ 
plated in the compromise of 20th September 
1923, has happened. The appeals, therefore, 
fail, and their Lordships will humbly advise 
His Majesty that they should be dismissed 
with costs. 

G.N. Appeals dismissed. 

Solicitors for Appellant —Harold Shephard. 

Solicitors for Respondent— Solicitor, IndiaOfJice. 
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15th April 1943 

Lords Atkin, Thankerton and 
Clauson, Sir George Rankin ' 
and Sir Madhavan Nair 

Secretary of State — Appellant 

v. 

T. R. M. T. S. T. Thinnappa Chettiar 
and others — Respondents. 


Privy Council Appeal No. 40 of 1941. 

(a) Madras Irrigation Cess Act (7 of 1865) — 
Grant of village — Extent of right of taking 
water depends on terms of each grant. 


The extent of the right of taking water that 
assed under the particular grant in each case 
spends upon the terms of the grant or those fixed 
y the Inam Settlement : ('17) 4 A.I.B. 1917 P. C. 
2 , Bel. on. 
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* (b) Grant — Tanjore Palace Bstate — Some- 

swarapuram and other villages — Right to take 
water into accustomed channels passed to gran¬ 
tees—Implied agreement was not to levy any 
quit rent on the estate. 

The Tanjore Palace Estate, if treated as an mam, 
most be treated as a peculiar kind of mam, and 
under it, amongst the rights obtained by the gran¬ 
tees, were included rights which entitled them to 
use the water for purposes of free irrigation from the 
sources from whioh it used to be taken before the 
grant. When Someswarapuram and other villages 
forming the Palace Estate were severed from the 
property of the Government and granted to the heirs 
of the Raja, the right to take water into the accus¬ 
tomed channels passed to the grantees by implica¬ 
tion, by virtue of the grant. Having regard to the 
intention of the Government to restore the estate to 
& the heirs of the Raja in all its integrity as an act of 
equity and policy, the decision not to settle any 
jama should be understood as an implied agreement 
not to levy any quit rent on the estate. [P 141 g,h ; 

P 142c] 

(c) Madras Irrigation Cess Act (7 of 1865), 
S. 1 Proviso 1—Tanjore Raj—Someswarapuram 
village — Grant held constituted engagement 
within proviso—Grantee held entitled to quan¬ 
tity of water flowing along channels—Right to 
free irrigation not limited to dittam wet lands 
only. 

The grant of 1862 in favour of the Tanjore Raj 
constitutes an “engagement” with the Government 
within the meaning of the first proviso to S. 1 of 
the Act and the grantees “are entitled to claim the 
benefit of the proviso .... to the extent of the 
c quantity of water flowing along the channels—Kila 
Vaikkal and Mettu Vaikkal in the accustomed 
manner and their rights to free irrigation are not 
limited to the extent or area of the dittam wet 
lands.” 26 Mad. 66 held overruled by (’17)4 A.I.R. 
1917 P. C. 42 and (’42) 29 A. I. R. 1942 P. G. 21. 

[P I42h] 

J. Millard Tuclcer, J. M. Pringle and S. P. 

Khambatta — for Appellant. 

Respondents ex parte. 

Sir Madhavan Nair.— This is an appeal 
from a decree of the High Court of Judica¬ 
ture at Madras dated 26th January 1940, 
which reversed a decree of the Subordinate 
Judge of Tanjore, dated 1st September 1936, 
d by which the plaintiff’s suit was dismissed. 
The appeal arises out of a suit for a de¬ 
claration that the inam village of Some¬ 
swarapuram is exempt from liability to pay 
water.cess; and also for an order directing 
the defendant, the Secretary of State for 
India, the appellant before the Board, to 
refund the amount paid by the plaintiff as 
water.cess for fasli 1340 (1930-1931), whioh 
the Government had levied under the Madras 
Irrigation Cess Act (Act 7 of 1866 ), whioh 
will hereinafter be referred to as “the Act.” 
The suit was instituted by T. N. Kali Doss, 
-who was the receiver of a half share of the 
suit village which had been allotted to one 
A. L. A. R. Arunachellam Chettiar, defen¬ 
dant 81 in O. S. 8/1919 in the Distriot Court 
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of Tanjore, West. While the appeal to the c 
High Court was pending, the plaintiff was 
discharged from his office as receiver, and 
the respondents before the board, on whom 
the rights to the property had devolved were 
substituted in his place as appellants. 

The owners of the suit village are entitled 
to irrigation free of any charge for water 
over what is called the dittam (mamool) 
area, which, with respect to the plaintiff’s 
share i9 103.8 acres, single crop, and 22.36 
acres, double crop. The Government have 
not charged cess for any water taken or used 
for the irrigation of this extent. The dispute 
in the case relates to the Government’s right f 
to levy the cess for water taken for the 
excess area irrigated by the plaintiff. The 
Government had been collecting ce33 for the 
excess water taken for more than 30 years. 
The payment is attributed to a mistaken 
notion of the irrigation rights of the plain¬ 
tiff. It is not however contended that this 
will stand in the way of his claiming the 
reliefs asked for in the plaint, if he is enti¬ 
tled to do so under the Act. The law bearing 
on the point is contained in S. 1 (a) proviso 1 

of the Act, which runs as follows: 

Whenever water is supplied or used for purposes 
of irrigation from any river, stream, channel, tank, q 
or work belonging to, or constructed by Government, 
it shall be lawful for the Government .... to levy 
at pleasure on the land so irrigated a separate cess 
for suoh water. Provided that, where a zemindar or 
inamdar, or any other description of land-holder, 
not holding under ryotwari settlement is by virtue 
of engagements with the Government entitled to 
irrigation free of separate charge, no cess under the 
Aot shall be imposed for water supplied to the extent 
of this right and no more. 

In the light of this provision of law, the 
questions arising for determination in this 
appeal are (l) whether the Government have 
established that water is supplied to, or used 
by the respondents, from what may be 
generally described as a Government source H 
of irrigation; if this is answered in the 
affirmative, then, (2) whether the respondents 
have established that they are entitled by 
virtue of an engagement with the Govern¬ 
ment to any, and if so, what irrigation 
free of separate charge under proviso 1 to 
S. 1 (a) of the Aot, in respect of their half¬ 
share in the village of Someswarapuram. It 
will be convenient at the outset to describe 
the mode of irrigation followed in the village; 
and also to refer briefly to the “grant” under 
whioh the village came to be owned by its 
original holders. Their Lordships regret 
that the respondents have not appeared 
before the Board; but the learned counsel 
appearing for the appellant have placed 
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& before them fairly and fully all the mate- 
rial facts. 

Someswarapuram is described in the plaint 
as an “entire inam village,” which means 
that the whole village was granted as inam. 
(Such grants consisting of a whole village 
or more than one village are technically 
called “major inams” to distinguish them 
from “minor inams” which are grants of 
something less than a village —see 63 M. L. J. 
649. 1 ) It is a hamlet of the village of Ichan- 
gudi which formed part of what is known 
as the “Tanjore Palace Estate” granted by 
the British Government to the heirs of the 
b last Raja of Tanjore in 1862. The village lies 
in the delta of the Cauvery river about one 
mile north of its northern bank and separated 
from it by the village of Ichangudi. The 
lands of this village are irrigated by water 
taken from the river by two channels known 
as Kila Vaikkal (lower channel) and Turi 
Vadi Vaikkal known as Turiar (Turi river), 
the head sluices of which are maintained 
by the Government. Kila Vaikkal takes off 
directly from the river within Ichangudi 
limits and its water passes before it reaches 
Someswarapuram through a sluice main- 
tained by the Government and flows north 
<• through Someswarapuram and Virmangudi, 
a Government village, into a channel called 
the Manniar channel which irrigates several 
Government villages. Turi Vadi Vaikkal is 
a drainage channel which takes off in a 
Government village about 6 miles west of 
Someswarapuram and flows in a north¬ 
easterly direction through Government vil¬ 
lages. Before it reaches the suit village, it 
is dammed up in a Government village called 
Perumur, by a masonry weir wherefrom 
branches off a sub-channel Mettu Vaikkal 
No. 1, which flows into and irrigates certain 
wet lands in the village. The Turi Vadi 
<2 Vaikkal is dammed up further along its 
course in the suit village itself, and the 
water is diverted into another channel known 
as Mettu Vaikkal no. 2 which irrigates the 
other lands in the village. The Turi Vadi 
Vaikkal continues its course beyond the 
taking off points of the two sub-channels 
and finally falls into Manniar within the 
limits of Viramangudi. The dams appear to 
have been constructed more than a century 
ago by the inamdars and are maintained by 
them, as appears from the irrigation memoir 
of the village. The paimash account of 1880 
treats the irrigation channels in the village 

1. (’32) 19 A.I.R. 1932 P. C. 238 : 139 I. C. 646 : 

63 M. L. J. 649 (P.C.), Secretary of State v. 

Mallayya. 


as part of the village. As already stated, the i 
head sluices of the channels belong to the 
Government and are maintained by them, 
while the supply channels are maintained 
by the inamdars and the kudivaramdars. 
The water channels have been in existence 
admittedly for over a hundred years. 

The history of the grant of Someswara¬ 
puram and the other villages which formed 
the private estate of the last Raja of Tanjore 
and is ordinarily known as the “Tanjore 
Palace Estate” is well known and will be 
found in various reported decisions of the 
Madras High Court: see 3 M. H. c. R. 424,* 
40 Mad. 389 3 and 48 Mad. l. 4 It will be J 
found also in the decision of the Board in 63 

1. A. 224, 5 on appeal from the decision in 48 
Mad. l. 4 In 1799, Serfoji, the then Raja of 
Tanjore, surrendered his territory into the 
hands of the East India Company, but he 
was allowed to retain possession of certain 
villages and lands which constituted his pri¬ 
vate property. When his son the last Raja died 
in 1855 without leaving male issue, the Com¬ 
pany took possession of all his properties in¬ 
cluding his private property. Thereupon 
litigation ensued with respect to the latter, 
and it was finally settled by this Board, in 
1859, that the seizure was an act of State, 9 
the propriety of which could not be ques¬ 
tioned in a civil Court : see 7 M. I. A. 476. 6 
After some time, the Government of India 
which had succeeded the East India Com¬ 
pany “sanctioned the relinquishment of the 
whole of the landed property of the Tanjore 
Raj in favour of the heirs of the late Raja:” 
see 63 I. A. 224 5 at p. 228. Under instructions 
from the Government of India, the Govern¬ 
ment of Madras, on 2lst August 1862, passed 
an order the material part of which is as 
follows : 

In Col. Durand’s letter above recorded the Govern¬ 
ment of India have famished their instructions with ^ 
reference to the disposal of the landed property of 
the Tanjore Raj regarding which this Government 
addressed them under date the 17th May last. Their 
decision is to the effect, that 'since it is doubtful 
whether the lands in question can be legally dealt 
with as State property, and since the plea in equity 
and policy, for treating them as the private property 

2. (’67) 3 M. H. 0. R. 424, Jijoyiamba Bayi Saiba 
v. Eamakshi Bayi Saiba. 

3. (’18) 5 A. I. R. 1918 Mad. 435 : 40 I. C. 975 : 

40 Mad. 389 : 32 M. L. J. 333 (F. B.), Sundaram 
Ayyar v. Ramachandra Ayyar. 

4 . (’25) 12 A. I. R. 1925 Mad. 497 : 93 I. C. 705 : 

48 Mad. 1, Maharaja of Kolhapur v. Sundaram 
Iyer. 

5. (’36) 23 A. I. R. 1936 P. C. 131 : 1611. O. 888 : 

59 Mad. 633 : 63 I. A. 224 (P. 0.), Chota Baja 
Saheb Mohitai v. Sundaram Iyer. 

6. (1858) 7 M. I. A. 476 (P. C.), Secretary of State 
v. Kamaohee Boyee Sahaba. 
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of the Raja is so strong that it commands the un- 
0 animous support of the members of the Madras 
Government,’ the whole of the lands are to be 
relinquished in favour of the heirs of the late Raja 
(page 228). 

The Tanjore Palace Estate came into be¬ 
ing as a result of this grant. To anticipate, 
the main question for the Board to consider 
will be, Did this grant constitute an “en- 
gagement” with the Government entitling 
the grantees to take water for free irrigation, 
i. e., in other words, what is the nature of 
the grant and what right, if any, of taking 
■water for irrigation “free of separate charge” 
passed under it ? Neither in the plaint, nor 
b in the issue which was general, viz., “Is the 
plaintiff entitled to free irrigation without 
liability to pay water-cess to the Govern¬ 
ment ?” was the plaintiff’s liability to pay 
the cess specifically under the Act raised ; 
but the question was raised by the defen¬ 
dant in his written statement and was dealt 
with, but very shortly, by the Subordinate 
Judge at the close of his judgment. The 
plaintiff claimed immunity from payment 
on the grounds that the beds of the channels 
belonged to him, that as a riparian owner he 
was entitled to take water freely, and that 
he had also rights based on easement and 
c prescription. The defendant after answering 
these specific pleas, contended in effect, that 
the water used by the plaintiff for irrigation 
came from a Government source, that the 
grant of the village conveyed to the grantees 
only the right to collect the full land reve¬ 
nue, i. e., the melvaram due on the lands, 
that it did not constitute an assignment of 
the lands, that the plaintiff can at best claim 
free irrigation for only a single or double 
crop as the case may be on such of the reve- 
nue paying lands as were registered at the 
time of the grant, and that the grant did not 
constitute an engagement express or implied 
d of the kind contemplated by proviso 1 to S. 1 
of the Act. The High Court observes, that 
this has been the attitude of the Government 
not only in this but in all other cases relat¬ 
ing to inams. Such a contention was disal¬ 
lowed recently by the Board in the Swamigal 
case , 691.A. 22, 7 in respect of an inam grant¬ 
ed in 1768, confirmed by the inam commis¬ 
sioner by a deed granted on 27th July 1865, in 
view of the opinion arrived at by their Lord¬ 
ships “that the inam right extended to all 
the village lands.” Substantially the same 
question arises for decision i n the present 

7. (’42) 29 A. I. R. 1942 P. C. 21 : 200 I. C. 1 : 

I. L. R. (1942) Ear. P. 0. 49: I. L. R. (1942) Mad. 

893 : 69 I. A. 22 (P. 0.), Secretary of State v. Sri 

Varada Thirtha Swamigal. 


case also, though in a somewhat different 6 
setting. In the present case, the estate was 
admittedly not dealt with by any inam com¬ 
missioner or settlement officer and the terms 
of the grant are available, unlike the grant 
of 1753 in the Swamigal case 7 where they had 
to be gleaned from the evidence which con¬ 
sisted “in substance of the proceedings of the 
inam commission.” Another point of differ¬ 
ence is that it has been held by the High 
Court of Madras that the grant of 18 G 2 con¬ 
sisted only of an assignment of the land 
revenue of the villages, see 40 Mad. 389, 3 
whereas, in the Swamigal case 7 the Board had 
to find with respect to the grant in that case j 
if this was so or not. Notwithstanding these 
differences, it will be found eventually that 
the central question for decision in this, as 
in other cases of this kind, always will be 
what is the extent, if any, of the right of 
taking water that passed under the parti¬ 
cular grant in each case—the rule expound¬ 
ed by Lord Parker of Waddington in the 
Urlam decision, 44 1. A. 166 , 8 which has be¬ 
come a classic in cases arising under S. l of 
the Act. The decision in each case would 
prima facie depend upon the terms of the 
grant, or those fixed by the inam settlement. 

The Subordinate Judge held, that the 5 
plaintiff’s claim based upon prescription had 
not been made out, and that he is not entitled 
to irrigate “any extent he likes in excess of 
the mamool extent by virtue of any right of 
easement.” For the latter conclusion he 
relied on 26 Mad. 66° where, it was held that 
an inamdar who irrigates with water from 
Government source from which the land was 
irrigated at the time of the grant, land 
beyond the extent mentioned in the title 
deed as wet is liable to be assessed under 
the Act for such extra cultivation. As regards 
the claim to irrigate, based on riparian- 
ownership, he held, with respect to Kila 
Yaikkal that though the plaintiff was en¬ 
titled to half the bed of the river at the place 
where it branched off, he could not claim 
such right with respect to Someswarapuram 
lands, as the village lay at an unreasonably 
long distance, i. e., about a mile, from the 
river, and with respect to the other two 
channels also, he could not claim the rights 
as they were not natural streams but only 
artificial watercourses. Even if this was not 
so, he held that the plaintiff's rights could 

8 . (’17) 4 A. I. R. 1917 P. C. 42 : 41 I. 0. 98 : 40 
Mad. 886 : 44 I.A. 166 (P.O.), Bala Surya Prasada 
Row v. Secretary of State. 

9. (’03) 26 Mad. 66, Ohidambara Rao v. Secretary 
of State. 
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Q not extend beyond a few feet from the banks 
of the channels. Dealing with the question 
specifically raised by the defendant under 
the Act, the Subordinate Judge held that 
Turi Vaikkal which irrigated the major 
portion of the village belonged to the Govern¬ 
ment, that with respect to it the plaintiff is 
at liberty to take water to any field he likes, 
but he should not exceed the dittam or 
mamool area, and that though the water at 
the place where Kila Vaikkal branched off 
from the river did not come from a Govern¬ 
ment source as he owned half the river bed, 
he as the inamdar was bound “to pass it on 
t to that source” and “his use is therefore 
limited to that obligation.” It may be men¬ 
tioned here that the learned counsel for the 
appellant was not prepared to support this 
reasoning. The Subordinate Judge further 
held that, as the plaintiff was entitled only 
to the melvaram there could be no case of 
any “engagement” with him within the 
meaning of the proviso to S. 1 of the Act. As 
the net result of his findings was that the 
plaintiff was entitled to free irrigation only 
with respect to the dittam extent, he dis¬ 
missed the suit. 

On appeal the learned Judges of the High 
c Court, after pointing out that the question of 
riparian rights did not merit much attention, 
and that the most important point in the 
case seemed to be the scope of the grant 
made by the Government of Madras in 1862 , 
addressed themselves to the consideration of 

two questions which they formulated thus : 

(1) Is the water that passes through the channels 
referred to above, the Kila Vaikkals and the Mettu 
Vaikkals, water supplied from a Government source 
and (2) if the water is from a Government source, is 
there any engagement by virtue of which the use of 
such water is not to be charged with cess ? 

On the first question, they held that the 
water in the Mettu Vaikkals Nos. 1 and 2 
, was supplied from a Government source as 
these took it from Turi Vadi Vaikkal, which 
belonged to Government, and that it was 
safer to proceed on the basis that the water 
in the Kila Vaikkal was also water supplied 
from “a work belonging to Government,” as 
it passed through a sluice owned by Govern¬ 
ment before passing on to the lands in the 

village. On the second question, they held that 
the entire Government order shows the dear and 
unequivocal intention of the Government to restore 
in all its integrity what was taken away by an Act 
of State on the death of the Raja without reserving 
for the Grown anything capable of private ownership 
which was being enjoyed by the last Raja as private 
property,” and that 'along with the melvaram that 
was undoubtedly granted there must have been a 
grant of water rights also . . . ’ 

It was not disputed that some right to 


irrigation free of charge must have passed t 
under the grant. The learned Judges held, 
as was decided by this board in the Urlam 
case 44 I. A. 166, 8 that the right or easement 
of taking water which went with the grant 

must be measured by the physical conditions such 
as the size of the channels or the nature and extent 
of the sluices and weirs governing the amount of 
water entering the channels and not by the purposes 
for which the grantor or his tenants have been ac¬ 
customed to the use of the water prior to the date 
of the grant. 

Accordingly, they set aside the decision'of 

the Subordinate Judge, holding that the 

appellants (the present respondents) 
are entitled to claim the benefit of the proviso to . 
S. 1 of the Act to the extent of the quantity of water 1 
flowing along the channels—Kila Vaikkal and Mettu 
Vaikkals in the acoustomed manner and that their 
rights to free irrigation are not limited to the extent 
or area of the dittam wet lands. 

Various special features of the case were 
brought to the notice of the learned Judges 
to show that principles laid down in the 
Urlam decision 8 were inapplicable, but the 
arguments based on them were all overruled. 
These arguments were again pressed before 
the board, and their Lordships will deal with 
them in the course of their judgment. 

Their Lordships agree with the High 
Court that the question of riparian rights is 9 
not of importance in this case, as the lands 
irrigated by Kila Vaikkal lie far away, sepa¬ 
rated from the river by the Ichangudi lands, 
and as the two channels Mettu Vaikkals, 
Nos. 1 and 2, are artificial water courses, and 
further, as water is being taken not direct 
from the Turiar within the limits of the vil¬ 
lage, but by bunding it up at a place outside 
and within a Government village where no 
riparian right could be claimed. The im¬ 
portant question to be considered is, what is 
the nature of the grant made by the Govern¬ 
ment of Madras on 2lst August 1862, to the 
heirs of the late Raja of Tanjore? and what & 
rights of taking water passed to the grantees 
under the grant ? Though the learned Judges 
of the High Court seem to have some doubt 
as regards the character of the water taken 
by the Kila Vaikkal, as to whether it is 
water supplied or used from a Government 
source of irrigation, they have, as stated 
before, proceeded on the basis it is water 
belonging to Government. Their Lordships 
will also proceed on this assumption, with¬ 
out, however, deciding the question. As 
regards the two Mettu Vaikkals, there can be 
no question that the water in them belongs 
to Government. 

Their Lordships have already given the 
history of the grant of 1862. Nothing is men- 
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3 tioned in recorded history about the Palace 
estate villages—so far as their Lordships are 
aware—prior to the year 1799. In that year, 
when Serfoji, the father of the last Raja, 
ceded his territory to the East India Co., he 
was allowed to retain possession of his pri¬ 
vate estate. This is said to consist now of 
about 200 villages. It is not known under 
what conditions he continued to hold the 
property. It must not be forgotten that 
Serfoji was a Sovereign Prince at that time, 
and the property was his private estate. 
Nothing has been brought to their Lordships’ 
notice to show that he held it subject to the 
i payment of any revenue or to show that his 
rights of enjoyment as proprietor of his estate 
were in any manner conditioned or limited 
by any terms. Their Lordships must assume 
that h^held the estate as its absolute owner 
with all the rights of enjoyment appertaining 
to such ownership. It was while the property 
was being thus held that it was seized with 
the Raj by the company; and some time 
after, the private estate was restored to the 
heirs of the last Raja in its entirety. In the 
language used by this Board in 68 I. A. 224, 6 

on 23rd June 1862, the Government of India, 
whioh had succeeded the East India Co., informed 
the Government of Madras that they sanctioned the 
■ c relinquishment of the whole of the landed property 
of the Tanjore Raj in favour of the heirs of the late 
Raja. 

In the order passed by the Government 
of Madras under this instruction, on 2 lst 
August 1862, already quoted, the Madras 
Government says that the decision of the 
Government of India is to the effect that 
“the whole of the lands are to be relinquished 
in favour of the heirs of the late Raja.” The 
word “relinquished” is significant. This deci¬ 
sion can have only one meaning, i. e., that 
the private property was restored to the heirs 
of the late Raja in all its integrity and with- 
^ out reservation of any kind of right in favour 
of the Madras Government. The grant was 
an irresumable inam (40 Mad. 889. 3 ) The 
matter is put beyond any doubt if reference 
is made to the reasons given for making this 
relinquishment. It is said in the order that 
the lands are to be relinquished, 

since it is doubtful whether the lands in question 
can be legally dealt with as State property, and 
since the plea in equity and policy for treating them 
as private property is so strong that it commands 
the unanimous support of the Madras Government. 

It is clear to their Lordships that by this 
relinquishment the Government granted in 
1862 to the Raja’s heirs what the Raja of 
Tanjore possessed as his private property in 
1866, restoring to him his full proprietary 
rights over it. This construction of the grant 
1943 K/186, 19 & 20o 


does not contravene the rule of law brought e 
to their Lordships’ notice that grants by the 
Crown should be 

construed most strictly against the grantee and most 
beneficially for the Crown, so that nothing will pa93 
to the grantee but by clear and express words : See 
Broom's Maxims, Edn. 10, p. 410, also 6 B. & S. 
257,10 54 I. A. 196H at p. 203, 

as the language of the grant, as their Lord- 
ships have endeavoured to show, is clear and 
unequivocal and oan bear only the meaning 
put upon it by them. 

It is said that the grantees of 1862 have 
been held in 40 Mad. 389, 3 to have been given 
the land revenue alone without the kudiva- . 
ram rights. Their Lordships are not called f 
upon to express an opinion whether the 
villages are “estates” within the meaning of 
the Madras Estates Land Act, and they con¬ 
sider that their proper course is to construe 
the grant of 1862 upon the materials to which 
they have referred. This argument would 
seem to mean that the grantees would not 
derive any right; to water, certainly not any 
right to free irrigation, but that cannot be 
maintained. Having regard to the nature of 
the grant of 1862, their Lordships think that 
the Tanjore Palace Estate, if treated as an 
inam, must be treated as a peculiar kind of (J 
inam—their Lordships observe that the 
word inam is nowhere used in the grant and 
the estate appears commonly to have been 
spoken of as a mokhasa grant, which it is 
not—and that under it, amongst the rights 
obtained by the grantees, were included 
rights which entitled them to use the water 
for purposes of free irrigation from the 
sources from which it used to be taken before 
the grant. When Someswarapuram and other 
villages forming the Palace Estate were 
severed from the property of the Govern¬ 
ment and granted to the heirs of the Raja, 
the right to take water into the accustomed ^ 
channels passed to the grantees by implica¬ 
tion, by virtue of the grant. The real ques¬ 
tion is not whether any water right was 
granted, but what is the measure of that 
right? The measure of that right and its 
limitations are of the kind so clearly defined 
in the Urlam decision 9 and need not be 
repeated here. 

This brings their Lordships to consider 
the application of that decision to the facts 
of the present case, which was the main 
argument pressed before the Board. It was 

10 . (1865) 6 B. & 8 . 257 : 35 L.J. Q B. 200:12L.T. 

(N.S.) 114 : 141 R. R. 405, Feather v. The Queen. 

11. (’27) 14 A.I.R. 1927 P. O. 117 : 101 I. C. 359 : 

54 I. A. 196 : 54 Cal. 586 (P. G.), Basbiram Saha 

Roy v. Ram Ratan Roy . 
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a strenuously urged that the principle under¬ 
lying that decision upon which non-liability 
to pay cess for water taken for excess cul¬ 
tivation was based should not be extended 
to the present case for several reasons. In 
that case, it was held that the sannad issued 
under the Permanent Settlement Regulation 
25 of 1802 constituted an engagement within 
the meaning of the proviso to the Act and 
that the zemindar was not liable to be 
charged for the water taken by him from a 
Government source of irrigation in excess of 
the mamool, whether for the second crop on 
mamool wet land or for any crop on land in 
b excess of the mamool wet, on the ground 
that water cess was in the nature of a land 
tax, and as the jama or peishkush was per¬ 
manently fixed, the Government could not 
impose a cess for the use of water the right 
to which was appurtenant to the land in res¬ 
pect of which the jama was payable without 
increasing the amount of the jama, and thus 
committing a breach of the obligation under¬ 
taken at the time of the Permanent Settle¬ 
ment. It was argued that as there was no 
settlement of the jama in this case at the 
time of the grant, the basis for the application 
of the Urlam decision 8 is utterly lacking, 
c and so, the imposition of water cess cannot 
be said to constitute an additional burden or 
the breach of any obligation undertaken by 
the Government not to increase the jama. 
The argument is fallacious. It is true that 
there was no express agreement at the time 
of the grant not to levy any rent on the 
estate, but having regard to the intention of 
the Government to restore the estate to the 
heirs of the Raja in all its integrity as an 
act of equity and policy, the decision not to 
settle any jama should be understood as an 
implied agreement not to levy any quit rent 
on the estate. There is no evidence that the 
d estate was subject to assessment prior to the 
grant. No jodi or quit rent has been levied 
since. The word “unsettled” in the descrip¬ 
tion “unsettled mokhasa” used in the irriga¬ 
tion memoir of the village of Ichangudi, 
referred to, by Mr. Pringle in support of his 
leader’s argument signifies nothing about,the 
Government’s right or intention'to settle a 
jama on the estate. It means that jama was 
not fixed at the time of the grant, and 
nothing more. No jama was settled, for the 
obvious reason that the Government, while 
restoring the estate to the Raja’s heirs, as an 
act of grace did not wish to detract from the 
grant by levying any rent. As pointed out 
by the High Court, 

what the non-settlement of the jama really means is 


that the jama was fixed at nil; in oflier words the e 
Government, in view of the fact that the grant is being 
made as a favour and grace by way of restoration of 
the village, which had belonged to the last Raja did 
not think it proper to demand any jama or quit rent 
in respect of these villages when they made the grant 
in 1862. 

Their Lordships agree with this view. The 
other points of difference emphasised in the 
High Court, viz., that the head sluices of the 
channels belong to the Government in this 
case and the channels do not end in the vil¬ 
lage, but proceed further beyond, have but 
little bearing on the question, as no more 
than the accustomed supply of water is taken 
and it is not alleged that the plaintiff has 
interfered with the sluices or increased the J 
size or height of the dams or the width of 
the channels; or that injury has in any way 
been caused to the rights of anyoi^ else to 
the enjoyment of water flowing in the chan¬ 
nels. In their Lordships’ opinion, the sug¬ 
gested differences do not render the Urlam 
decision 8 inapplicable in deciding the pre¬ 
sent case. In this connexion, their Lordships 
will also observe that, having regard to the 
principles established in the decisions in the 
Urlam 8 and Swamigal cases 7 the soundness 
of the decision in 26 M^d. 66 9 as laying down 
any general principle respecting the liability ^ 
of an inamdar to pay “cess” for extended wet 
cultivation, cannot any longer be maintain¬ 
ed. Accordingly, they hold, agreeing with the 
High Court, that the grant of 1862 constitutes 
an “engagement” with the Government with¬ 
in the meaning of Proviso 1 to S. 1 of the Act 

and that the respondents 
are entitled to claim the benefit of the proviso .... 
to the extent of the quantity of water flowing along 
the channels—Kila Vaikkal and Mettu Vaikkal in 
the accustomed manner and their rights to free irri¬ 
gation are not limited to the extent or area of the 
dittam wet lands. 

The appeal fails, and their Lordships will 
humbly advise His Majesty that it should be 
dismissed. As the respondents have not ap¬ 
peared there will be no order as to costs. 

r.k. Appeal dismissed . 

Solicitors for Appellant— Solicitor, India Office. 

Respondents ex parte. 
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(a) Civil P. C. (1908), S. 112—Special leave 
granted—Objection about value being less than 
Rs. 10,000, or case not otherwise fit cannot be 
taken. 

An objection cannot be taken on behalf of the res¬ 
pondents, that the appeal to His Majesty in Council 
is incompetent as the sum involved i3 below Rupees 
10,000, and the case i9 otherwise not a fit one for 
appeal under the Civil Procedure Code when the ap¬ 
peal is admitted by the special leave granted by His 
Majesty in Council. [P 144c,/] 

C. P. C._ 

(’40) Chitaley, S. 112, N. 2 Pt. 2. 

(’41) Mulla, Page 890 “Prerogative of Crown.” 

•• (b) Hindu law—Debts—Avyavaharika—In 
partition pronote with D allotted to E — D not 
handing it over to H in time—Suit by E — 
^ Decree against D's sons is for sum rightly due 
from D — Debt of D held not Avyavaharika — 
I. L. R. (1938) All. 829 = (’38) 25 A. I. R. 1938 
All. 601=178 I. C. 449, REVERSED. 

The duty cast upon the son being religious or 
moral, the character of the debt should be examined 
from the standpoint of justice and morality. The 
examination of the nature or character of the debt 
should be made with reference to the time when 
it originated, in other words, when the liability was 
first incurred by the father. If on suoh examination, 
it is found that at its inception the debt was not 
tarnished or tainted with immorality or illegality, 
then it must be held that it would be binding on the 
son. The rule is not rigid but has to be applied with 
reference to the circumstances of each case. When a 
particular debt is called into question, it will be th6 
duty of the Courts to examine its nature in the light 
C of the principles mentioned above, which are not 
exhaustive but only basic, and to see whether in the 
circumstances it is of the kind which will give 
exemption to the son from the liability of paying it, 
on the ground that it is repugnant to morals i. e. 
Avyavaharika : (’25) 12 A. I. R. 1925 Mad. 841, 
Approved. [P 145<7,7»; P 146a,c] 

Where daring the course of a partition between H 
and D, a promissory note has been allotted to H by 
the decree passed in the partition suit, it becomes 
the duty of D to hand over the document to E in 
time, and if he does not do so he becomes responsible 
for the amount, in other words, he becomes indebted 
to H for the amount due under the promissory note. 
The money which H seeks to realise by execution 
from the ancestral property of D's sons is the sum 
whioh was rightly due to E from their father, as he 
d kept back the promissory note without handing it 
over in time. The debt in such a case is not Avyava¬ 
harika : I. L. R. (1938) All. 829 = (’38) 25 A.I.R. 
1938 All. 601=178 I. C. 449, REVERSED; Case 
law considered. [P 146d,e,h] 

t The term Avyavaharika explained .] 

Hindu Law — 

(’40) Mulla, Page 368. 

(’38) Mayne, Pages 408, 412. 

S. Eyam — for Appellants. 

R. K. Eandoo — for Respondents. 

Sir Madhavan Nair— This is an appeal 
by special leave from a decree of the High 
Court of Judicature at Allahabad dated 12 th 
May 1988, which affirmed a decree of the 
Subordinate Judge of Agra dated 12 th Sep¬ 
tember 1986. The appeal arises out of an 
execution application made by the appel¬ 


lant’s father, Hemraj, since deceased, for the Q 
execution of a money decree which ho had 
obtained against one Danpal in the Court of 
the Subordinate Judge of Agra, afterwards 
confirmed on appeal against the present res¬ 
pondents, the sons of Danpal, by the attach¬ 
ment and sale of the ancestral property in 
their hands. 

The parties are governed by the Mitak- 
shara law. The question for determination 
is whether the respondents can lawfully 
object to the execution of the decree on 
the ground that having regard to the nature 
of the judgment debt, the rule of the pious 
obligation of a son under the Hindu law to / 
pay his father’s debt does not apply to this 
case; or, in other words, is the debt in res¬ 
pect of which the decree was obtained an 
avyavaharika debt? Both Courts in India 
allowed the objection. Hence this appeal by 
the decree-holders. Hemraj and Danpal, with 
others, formed a joint Hindu family. In 1925, 
a suit was instituted, in the Court of the Sub¬ 
ordinate Judge of Agra, by Hemraj on behalf 
of himself and another, for partition of the 
joint family property, against Danpal and the 
members of his branch of the family. Included 
in the suit was a promissory note for Rs. 5264 
dated 2lst November 1924, executed in favour 3 
of Danpal by three brothers, Ram Chand, 
Sri Chand, and Moonga Ram. This note had 
been executed in renewal of an earlier note 
dated 2lst December 1921, for Rs. 4680, which 
itself was in renewal of a promissory note 
dated 22nd February 1919 for Rupees 4000, 
which had been advanced by Danpal out of 
family funds. The partition suit was refer¬ 
red to arbitration and a decree in terms of 
the award was passed on 19th June 1926. 
Besides other items of property, the afore¬ 
said promissory note was allotted to Hemraj 
under the award; it provided that a document 
or decree whioh was allotted to one member 
would be his, that the member in whose 
name it stood would be responsible to prove 
its legal necessity and that he should file it 
in Court within seven days of the decree. 

It also provided that 

such a document should be within time, otherwise 
the party in whose name the document stands shall 
be responsible for the amount due together with in¬ 
terest up to the date of arbitration award. 

(see Ss. 2, 6 and 17 of the award). Danpal 
did not file the document within the speci¬ 
fied time, but he filed instead, without giving 
any notice to Hemraj, another document 
executed by the three debtors on 2lst June 
1926. Hemraj filed his application for execu¬ 
tion of the deoree on 9th January 1928. 
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a Danpal then filed on 6th February 1928, the 
promissory note dated 2ist November 1924, 
by which time it had become time-barred. 
On 3rd December 1928 Hemraj filed a suit in 
the Court of the Subordinate Judge of Agra 
for the amount due under the promissory 
note making the executants of the note, 
defendants 1 to 3, and Danpal, defendant 4. 
The suit was dismissed as against defendants 
1 to 3 as barred by time, but it was decreed 
against Danpal. It was admitted in the suit 
that the document dated 2lst June was a 
forgery. The proceedings showed that Dan¬ 
pal allowed the promissory note to become 
b barred by acting fraudulently towards Hem- 
raj. In the course of the judgment, the 

Subordinate Judge remarked : 

Danpal defendant has all along been acting dis¬ 
honestly towards the plaintiff and he cannot be 
allowed to take advantage of his cleverness and 
fraud. 

The appeal against this decree preferred 
by Danpal during the course of which he 
died was dismissed by the High Court. The 

learned Judges observed : 

We consider that the duty was cast on him (Dan- 
pal) of making over to the plaintiff the documents 
in regard to this particular debt due from defendants 
1 to 3 and we consider that he has not proved that 
he oarried out that duty. 

c In the execution application taken out by 
Hemraj on 16 th March 1936, to execute the 
above decree, out of which the present ap¬ 
peal has arisen, the respondents took the 
objection that since the debt was created by 
“the misconduct and stupidity of Danpal” 
there was no liability on their part to pay 
the debt and therefore the ancestral property 
in their hands was not liable to be attached 
and sold. The Subordinate Judge accepted 
the objection and dismissed the application 
on the following main ground : 

The decree was not passed in respect of any debt 
borrowed by Danpal. It was in respect of loss and 

d damage caused to the other side due to the negli¬ 
gence or wrongful act of Danpal. The sons are not 
bound for the payment of such decree, nor under 
S. 68 the joint family property in their hands can be 
attached and sold in satisfaction of such a decree. 

The appeal filed by Hemraj against the 
above decision was dismissed by the High 
Court. In the course of his judgment Verma J. 
(with whom Bennet J. agreed) observed as 
follows : 

Now in the case before us it is clear on the facts 
and on the findings recorded by the trial Court as 
well as by this Court in the suit which has resulted 
in the deoree sought to be executed that Danpal had 
been guilty of dishonesty and grossly improper con¬ 
duct. If he had filed the pronote dated 21st Novem¬ 
ber 1924, within seven days of the passing of the 
deoree in the partition suit, as it was his clear duty 
to do he would not have incurred the liability in 
question. Instead of doing what as an honest and 


decent person he was bound to do, he adopted a dis- & 
honest and devious course of conduct ... In my 
judgment the conduct of Danpal, which has resulted 
in this liability was clearly repugnant to goodmoral3 
. . . . The trend of this authority is in favour of the 
view that a debt which is repugnant to good morals 
is an avyavaharika debt and is not binding on the 
sons. 

At the hearing of the appeal, a prelimi¬ 
nary ' objection was taken on behalf of the 
respondents, that the appeal to His Majesty 
in Council is incompetent as the sum in¬ 
volved is below Rs. 10,000, and the case is 
otherwise not a fit one for appeal under the 
Civil Procedure Code. This objection has no 
force, since the appeal was admitted by the 
special leave granted by His Majesty in / 
Council, and is overruled. Their Lordships 
will therefore proceed to consider the main 
question argued in the appeal, viz., "whether 
the judgment debt in question is in the 
nature of an Avyavaharika debt which would 
exempt the respondents from the pious 
obligation of discharging their father’s debt.” 
Under the Hindu law, a son is under a pious 
obligation to pay his father’s debts to save 
him from punishment in a future state for 

non-payment of his debts : 

According to the notions of Smrithi writers it is 
regarded as sinful to remain in debt and a debtor’s 
salvation is deeply imperilled if he dies indebted, g 
According to Vrihaspati a person who does not repay 
his debt ‘will be born in his creditor’s house as a 
slave or servant or woman or a quadruped.’ Accord¬ 
ing to other writers a person dying in debt goes to 
hell. A duty is therefore cast upon every person to 
discharge debts incurred by him. 

See 41 Mad. 136 1 at page 149. Thus, if the 

father die3 without discharging his debts, a 

Hindu son is obliged to pay his undischarged 

debts and relieve him from his sins. As 

observed by this board in 1 I.A. 321* : 

It being the pious duty of the son to pay his 
father’s debts, the ancestral property, in which the 
son as the son of his father acquires an interest by 
birth, is liable to the father’s debts. 

But this obligation is not unqualified, for h 
the son is not bound to pay his father’s 
debts if the debts are Avyavaharika. The 
Smrithi texts on which this qualification is 
based will be found in the learned judgment 
of Mookerjee J. in 39 oal. 862. 8 Their Lord- 
ships will in this judgment refer only to one 
text, the text of Usanas (ascribed also to 
Vyasa), the only text which uses the term 
Avvavaharika (Na Vyavaharika m in the 

1. (’19) 6 A.I.R. 1919 Mad. 1176 : 43 I.C. 226 : 41 

Mad. 136 : 33 M.t.J. 519 f Venfeanna v. Sreemvaaa 
Deeksbatula. ^ .. 

2. (’74) 1 I.A. 321 : 3 Sar. 380 : 22 W. B. 66 : 14 
Beng. L. R. 187 (P. C.), Girdharee Lall ▼. Kantoo 

3 ? P12) 39 Cal. 862 : 12 I. C. 609 : 16 C.L J. 228 : 

16 C. W. N. 519, Chhakauri Mahton v. Gangs 

Prasad. 
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a original). After enumerating certain specific 
debts more or less in the same language as 
used by the other Smrithi writers, Usanas 
adds a supplementary category of debt3 
which the sons need not pay which are 
Avyavaharika. The text of Usanas appears 
in Vijnaneswara’s commentary on ch.2,v. 47, 
of Yajnavalkya, which lays down exceptions 
to the general rule relating to son’s liability 
to pay the father’s debts contained in v. 50. 
These verses (see Mandlik, page 205) are as 
follows : 

Chapter 2, v. 50. When the father is abroad, or 
in difficulties, his debt proved by witnesses if undis¬ 
puted, should be paid by the son and grandson. 

Chapter 2, v. 47. The son shall not pay the 
[paternal debts] contracted for wines, lust, gambling, 
or due on account of the unpaid [portion] of a fine 
or toll or [on account of] an idle promise. 

In his commentary to this verse, Vijnane- 

swara refers to the text of Usanas which is : 

A fine, the balance of a fine, likewise a bribe, or a 
toll or the balance of it, are not to be paid by the 
son, neither shall he discharge a debt which is 
Avyavaharika (Na (not) Vyavaharikam). 

There has been much difference of opinion 
as regards the precise significance of the 
term Avyavaharika. Colebrooke translates it 
as meaning “debts for a cause repugnant to 
good morals;” Mandlik renders it as “not 
c proper,” and Sir Dinshaw Mulla in his 
"Hindu Law” accepts Colebrook’s transla¬ 
tion. The term has also been interpreted in 
various judgments by Courts in India, but 
the decisions are not all uniform. The Bom¬ 
bay High Court translates the term as 

unusual or not sanctioned by law.Put into 

simple English the texts amount to this: that the 
son is not held liable for debts which the father 
ought not as a decent and respectable man to have 
incurred. He is answerable for debts legitimately 
incurred by his father: not for those attributable to 
his failiugs, follies or caprices : 32 Bom. 348. 4 

This decision has been disapproved in 
subsequent decisions in Bombay, and by 
other High Courts also. Mookerjee J. renders 
d the term as equivalent to "not lawful, usual 
or customary” (39 Cal. 862), 3 while Sadasiva 
Iyer J. paraphrases it as 

a debt which is not supportable by legal arguments 
and on which no right could Be established in the 
creditor’s favour in a Court of justice: 37 Mad. 458. 6 

Many of the interpretations given to the 
term have been collected by Patkar and 
Tyabji JJ. in 56 Bom. 36® Its meaning has 
been considered in other decisions also : see 


4. (’07) 32 Bom. 348 : 10 Bom. L. R. 297, Durbar 
Khachar v. Khachar Harsur. 

5. (’14) 1 A.I.R. 1914 Mad. 654 : 14 I. C. 705 : 37 
Mad. 458 : 23 M. L. J. 61, Venugopala Naidu v. 


Ramanadhan Chetty. 

6 . (’32) 19 A. I. R. 1932 Bom. 136 : 137 I.C. 717 : 
56 Bom. 36 : 34 Bom.L.R. 65, Rajaram Tukaram 
v. Maneklal Mansukhbbai. 


I. L. R. (1939) Bom. 533 7 and A. I. R. 1925 <■ 
Mad. 841.® Their Lordships do not think 
that any useful purpose will be served by 
reviewing these and the other decisions 
brought to their notice, as, in their opinion, 
the principles with reference to which the 
term Avyavaharika should be interpreted 
and by which this case should be decided are 
sufficiently clear and do not conflict with 
those decisions. They will now refer to those 
principles. If the doctrine of pious obliga¬ 
tion is to be given full effect, there cannot 
be any doubt that a Hindu son should be 
held liable for every undischarged debt of 
his father, for nothing can be nobler than to i 
obtain complete exemption for the father 
from all penalties which might follow from 
the non-discharge of his debts; but this posi¬ 
tion is not maintained. That the doctrine 
has reference to the nature or character of 
the debt which creates the liability can 
hardly be disputed; this appears from the 
following pronouncement made by Knight 
Bruce L. J. in Hanuman Persaud's case 
(see 6 M.I.A. 893 0 at page 421). 

Unless the debt was of such a nature that it was 
not the duty of the son to pay it, the discharge of it 
even though it affeoted ancestral estate would still 
be an act of pious duty on the son. By the Hindu 
law, the freedom of the son from the obligation to J 
discharge the father’s debt has respect to the nature 
of the debt and not to the nature of the estate. 

In 1 i.A. 321, 2 Sir Barnes Peacock quotes 
the above rule and then proceeds as follows : 

It is necessary, therefore, to see what was the 
nature of the debt for the payment of which it was 
necessary to raise money by the sale of the property 
in question. If the debt of the father had been con¬ 
tracted for an immoral purpose, the son might not 
be under any pious obligation to pay it. 

This also makes clear the connexion be¬ 
tween the nature of the debt and the liabi¬ 
lity to pay it. That the duty cast upon the 
son being religious or moral, the character 
of the debt should be examined from the 1 
standpoint of justice and morality appears 
to be fairly clear from the decisions. In this 
connexion regard may also be had to the 
debts mentioned in the texts which the son 
need not pay, most of which are of an 
objectionable character. It also appears to 
be clear on principle, and on authority, that 
examination of the nature or character of 
the debt should be made with reference to 

7. (’39) 26 A. I. R. 1939 Bom. 289 : 183 I.C. 293 : 
I.L.R. (1939) Bom. 533 : 41 Bom.L.R. 589 (F.B.), 
Govindprosad v. Ragunath Prasad. 

8. (’25) 12 A. I. R. 1925 Mad. 841 : 90 I. C. 165, 
Ramasubramania v. Sivakami Ammal. 

9 . (1856) 6 M. I. A. 393 : 18 W. R. 81 : 2 Suther. 

29 : 1 Sar. 552 (P.C.), Hanooman Persaud Panday 
v. Mt. Babooee M unraj Koonweree. 
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a the time when it originated, in other words, 
when the liability was first incurred by 
the father. If, on such examination, it is 
found that at its inception the debt was not 
tarnished or tainted with immorality or 
illegality, then it must be held that it would 
be binding on the son. This principle, stated 
as R. l by Venkata9ubba Rao and Madhavan 
Nair JJ. in A.I.R. 1925 Mad. 841 s at pp. 845, 
852 respectively, in language almost identi¬ 
cal, is amply borne out by the numerous 
authorities which they have examined. The 
rule is not rigid but ha9 to be applied with 
[reference to the circumstances of each case. 
b These principles which are implicit in the 
notion of “pious obligation,” and are also 
deducible from the decisions, should be kept 
in mind in interpreting the term Avyava- 
harika used in the text. The decisions which 
their Lordships have examined proceed on 
the ground common to them all, that debts 
in the nature of Avyavaharika are debts 
which would be comprised in the expression 
"illegal or immoral debts.” Having regard 
to the principles underlying the rule of 
“pious obligation,” which forms the founda¬ 
tion for the son’s liability, their Lordships 
think that the translation of the term 
c Avyavaharika as given by Colebrooke makes 
the nearest approach to the true conception 
of the term as used in the Smrithi text, and 
may well be taken to represent its correct 
meaning. In their Lordships’ view, the term 
does not admit of a more precise definition. 
When a particular debt is called into ques¬ 
tion, it will be the duty of the Courts to 
examine its nature in the light of the prin¬ 
ciples mentioned above, which are not ex¬ 
haustive but only basic, and to see whether 
in the circumstances it is of the kind which 
will give exemption to the son from the 
liability of paying it, on the ground that it 
d is repugnant to morals. It has now been 
definitely established by the decision of this 
board in 61 i.a. 350 10 that a son is not liable 
to pay a debt created by his father whioh 
would render the father liable to criminal 
proseoution. Judged in the light of the above 
principles, their Lordships have no doubt 
that the debt in question is not Avyavaharika. 
It had its origin when the promissory note 
dated 2lst November 1924, was allotted to 
Hemraj by the decree passed in the partition 
suit. It then became the duty of Danpal to 
hand over the document to Hemraj in time, 
and as he did not do so he became responsible 

10. (’34) 21 A.IR. 1934 P.C. 238 : 151 1.C. S3 : 61 
I.A. 350 : 56 All. 548 (P. C.), Toshanpal Singh v. 
restrict Judge of Agra. 


for the amount, in other words, he became a' 
indebted to Hemraj for the amount due under 
the promissory note. The position was well 
described by the trial Court which passed 
the decree in favour of Hemraj and also by 
the appellate Court which confirmed it. 
Their Lordships have already drawn atten¬ 
tion to their views. The money which the 
appellants are now seeking to realise by exe¬ 
cution from the ancestral property of the 
defendants is the sum which was rightly due 
to Hemraj from their father, as he kept back 
the promissory note without handing it over 
in time. In 16 Mad. 99 n at p. 104 the learned 
Judges observed : f 

Upon any intelligible principles of morality a debt 
due by the father by reason of his having retained 
for himself money which he was bound to pay to 
another would be a debt of the most sacred obliga¬ 
tion, and for the non-discharge of which punishment 
in a future state might be expected to be indicted, 
if in any. The son is not bound to do anything to 
relieve his father from the consequences of his own 
vicious indulgences, but he is surely bound to do 
that which his father himself would do were it 
possible, viz., to restore to those lawfully entitled 
money he has unlawfully retained. 

Their Lordships express their concurrence 
with this view. The above language may 
well be used to describe appropriately the 
nature of obligation of the respondents in ^ 
this case also, to discharge the debt brought 
about by the conduct of their father. The 
principle enunciated in 16 Mad. 99 u was 
referred to and applied by the learned Judges 
of the Calcutta High Court in ll c. w. N. 
163. 12 The subsequent dishonest conduct of 
Danpal, which led to the suit and the decree, 
so much relied upon by the Courts in India 
and made the basis of their decision, cannot 
in their Lordships’ view affect the nature of 
the father’s debt which at its inception was 
a just and true debt. As no such immorality 
or illegality in the nature of the original debt 
as would absolve them from the obligation Jl 
to discharge it has been shown by the res¬ 
pondents, the debt sought to be realised is 
not an Avayavaharika debt and the appel- 
lantsare therefore’entitled to proceed against 
the ancestral property in their hands in exe¬ 
cution of the decree for payment of that 
debt. In the result, the decrees of the Courts 
below are set aside. The Subordinate Judge 
will restore the execution application filed by 
Hemraj to his file and proceed with it 
according to law. The appellants will get 

their costs throughout — before the board 

_ ^ 

11. (’93) 16 Mad. 99 : 3 M. L. J. 1, Natassayyan v. 
Pormusami. 

12. (’07) 11 0. W. N. 163 : 5 C. L. J. 80, Peary 
Lalknha v. Chandi Charan Sinha. 
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^ and in the Courts in India. Their Lordships 
will humbly advise His Majesty accordingly. 

r.K. Decrees set aside. 

Solicitors for Appellants — Douglas Grant <&Dold. 
Solicitors(for Respondents — Hy. S. L. Polak <£ Co. 
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(From Patna : (’39) 26 A. I. R. 1939 
Pat. 323) 

12th May 1943 

Lords Russell of Killowen, Wright 
and Porter, Sir George Rankin 
and Sir Madhavan Nair 

b Gouri Dutt Ganesh Lall Firm — 

Appellant 

v. 

Madho Prasad and others — 

Respondents. 

Privy Council Appeal No. 5 of 1942, Patna Appeal 
No. 9 of 1939. 

(a) ‘Pleadings—Facts and not legal inferences 
from them must be set out. 

In India as in England, the duty of a pleader is to 
set out the facts upon which he relies and not the 
legal inferences to be drawn from them. [P 151e] 

(b) Contract Act (1872), Ss.25 (3), 62 and 127 
_Newly admitted partner acknowledging liabi¬ 
lity of partnership — There is consideration — 

r Acknowledgment creates new contract : 20 
^ P. L. T. 825=(’39) 26 A. I. R. 1939 Pat. 323=183 
I. C. 179, REVERSED. 

Where a newly admitted partner along with the 
existing partners acknowledges that on a particular 
day a particular amount is due from the partnership 
to their creditor, there is sufficient consideration 
for the newly admitted partner’s undertaking to pay 
the acknowledged debt. The acknowledgment thus 
creates a new contract as the admitted partner 
obtains the promise of a partnership as the condition 
of his liability : 20 P. L. T. 825 = (’39) 26 A. I. R. 
1939 Pat. 323=183 I. C. 179, REVERSED. 

[P 152 c,d,e,g] 

(c) Contract Act (1872), S. 62 — Novation is 
good consideration. 

Novation may in India as in England constitute a 
good consideration for a fresh promise. [P 1536] 

Sir Thomas Strongman and TJ. Sen Gupta — 

for Appellant. 

J. D. Casswell and J. M. Pringle — 

for Respondents. 

Lord Porter. — The appellants in this 
case, who were plaintiffs in the suit, sought 
to recover a sum of Rs. 65,756-8-0 from two 
sets of defendants. They originally sued (l) 
Bhola Nath and his son Brij Behari who 
were members of a joint Hindu family and 
( 2 ) Madho Prasad and his sons Sheo Prasad, 
Bhrosagar, Ramsagar and Gangasagar, who 
were also members of a joint Hindu family 
of which the first named was karta. In the 
•Court of the Subordinate Judge of Chaibassa, 
the plaintiffs obtained a decree for Rupees 
451 , 070 - 7-6 against both sets of defendants, 


and no question arises now as to the amount o 
or the liability of the first set, though owing 
to the death of Bhola Nath the persons 
against whom the decree stands have under¬ 
gone some change. So also in the case of the 
second set of defendants there has been a 
change of parties owing to the death of 
Madho Prasad, but it is admitted that the 
other four are in the same position as their 
father and under the same but no greater 
liability than he was. These defendants are 
content, if liable at all, to have the decree 
executed against them for such of the pro¬ 
perty as they will inherit from their father, 
feeling themselves bound to follow the doct- / 
rine of pious obligation of the sons to pay the 
father’s debts. The two families are most 
conveniently referred to under the names of 
their original respective kartas, and their 
Lordships will deal with the first set under 
the name of Bhola Nath and the second 
under that of Madho. The question which 
has to be decided is whether Madho and his 
family are liable as well as Bhola Nath and 
his sons. 

The appellants are a firm of money-lenders 
carrying on business at Kharagpur in the 
district of Midnapur in Bengal and at Jugselai 
in the district of Singbhum in the then Pro- <3 , 
vince of Bihar and Orissa. Madho had been 
for many years in the service of the Bengal 
Nagpur Railway, but after a year and a 
half’s furlough finally retired at the end of 
1926. Prior to 1st April 1924, he had been 
interested with a younger brother Ramdas 
Prasad in a contracting business at Panposh, 
but in that year Ramdas died and the busi¬ 
ness passed to another contractor until 1926 
or 1927 when Bhola Nath and Madho ran it 
in partnership for a year or two. Meanwhile 
Bhola Nath undertook other ventures, in 
particular (a) in 1923 a contract business at 
Chakradharpur which came to an end in h 
1924 or 1925; (b) in 1924 mining works at 
Amghat which closed in 1925; (c) in 1923 ho 
obtained a prospecting licence at Jharbera 
from the Chief of Gangpur State. This was 
followed by a lease of dolomite and limestone 
lying under Jharbera for 30 years granted to 
one B. K. Sanyal and Bhola on llth Septem¬ 
ber 1925. Sanyal seems to have taken no 
active part in the business. For these various 
undertakings loans were obtained from the 
plaintiffs, generally at 2 per cent, per month, 
accounts being taken at each Dewali day, a 
Hindu autumn festival, and the sum then 
found due for capital and interest carried 
forward as the next year’s principal debt. 
These accounts in the ledgers dealing with 
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a this business stand for the first two years in 
the name of Bholanath with varying ad¬ 
dresses ; for the next two years in the names 
of Bholanath and Brij Behari. During this 
period interest was charged at 2 per cent, 
per mensem. On 26th October 1927, a fresh 
account was opened and a document prepared 
which with its heading must be set out 
in full. 

Kbata account of Madho Prasad and Bholanath 
Brij Behari at present residing at Panposh dated the 
1st Eatik Sudi 1984 Sambat. 

26th October 1927. 

Rs. a. p. 

After adjusting the accounts in pre- 47,637 3 3 
sence of each other rupees forty-seven 
thousand and six hundred and thirty- 
seven and three annas and three pies 
was found due on the 1st Eatik Sudi 
1984 Sambat corresponding to date 26th 
October 1927 interest to run thereon 
at Re. 1-8-0 per cent, per mensem. 

[Signed on 4 anna stamp.] 

Madho Prasad Bholanath Brij Behari by the pen 
of Bholanath. 

Dated 26th October 1927. Written on 28-12-27. 

[Signed] Madho Prasad, by my own pen. 

Rs. a. p. 

Dated 26th October 1927. Rupees 47,637 3 3 
forty-seven thousand and six hundred 
and thirty, seven, annas three and pies 
three carrying interest at Re. 1-8.0 
c per cent. 

Signed on 19th March 1938. 

Rs. a. p. 

Drew Rupees seven thousand for pay- 7000 0 0 
ing royalty to the State. 

Signed, Madho Prasad, by my own pen. 

Date, 19th Maroh 1938. 

Signed, Bholanath Brij Behari, by the pen of 

Bholanath. Date, 19th March 1938. 

Rupees seven thousand for paying royalty. 

The first entry in this document was, as 
appears on its face, signed by Bholanath on 
behalf of both parties on 28th December 1927: 
the second and third by Madho on 19th 
March 1938 and the third by Bholanath on 
d the same date. It is upon its terms that the 
appellants founded their case before their 
Lordships’ board. Its form and implication 
will be considered later. Meanwhile it is 
only necessary to say that the entry is 
found in the plaintiffs’ hatchita for 1927-29, 
i. e. t a book kept specially for accounts 
written or corrected by the hand of those 
signing them. At the same time the appel¬ 
lants opened a new ledger account headed 
Madho Prasad Bholanath Brij Behari, Thika- 
dars of Panposh with Rs. 47,687-3-8 as the 
opening debit balance. This account continu¬ 
ed in the names of Madho Prasad Bholanath 
and Brij Bahari until the present suit was 
commenced. About a year after it had been 
opened Madho, in response to a number of 


demands from the plaintiffs, paid them a $ 
sum of Rs. 16,000. At one time it was con¬ 
tended by him that this payment was in 
respect of another separate account which he 
owed to them, and indeed he set up the 
payment in answer- to a claim in another 
suit by the plaintiffs, no. 109 of 1930, but the 
contention was decided against him by the 
Subordinate Judge of Midnapore and this 
decision was affirmed by the High Court of 
Calcutta on appeal. There is no further 
debt owing by him to them to which the 
payment could be attributed other than that 
now in question. 

On 5th September 1930, the plaintiffs filed / 
the present suit claiming that Madho was a 
partner of Bholanath in the Jharbera busi¬ 
ness from its inception in 1928, but they also 
pleaded in para. 10 of their plaint that there 
was an adjustment of accounts up to 26 th 
October 1927 and Rs. 47,637-3-3 was found due 
by the defendant firm (i. e., Bholanath Brij 
Behari and Madho), that the last-named 
acknowledged his joint liability along with 
the other two to the extent claimed and 
requested the plaintiffs to open an account 
in the three joint names and square up the 
previous account standing in the names of 
the first two. They then went on to plead 9* 
that Bholanath attended their office on 28 th 
December 1927 and exeouted the hatchita and 
that Madho came with Bholanath on 19th 
March 1928, signed the hatchita himself, and 
borrowed a further sum of Rs. 7000 for which 
both signed as appears from the extract 
given above. By para. 13 of the plaint it was 
pleaded that the plaintiffs therefore dating 
the cause of action from 28th December 1927 
and 19th March 1938, the dates of acknow¬ 
ledging the loans in [writing, pray for a decree 
for Rs. 65,756-3-0. To this plaint Bholanath 
after certain defences now immaterial ad¬ 
mitted in his written statement the signatures h* 
in the hatchita, complained that contrary to 
their promise the plaintiffs had failed to 
finance the business sufficiently, and that 
accordingly they (i. e., Bhola Nath and Brij 
Behari) had had to take Madho into partner¬ 
ship and asked for an account. In para. 16 
they give 14th April 1927, as the first date at 
which Madho affixed his signature in the 
hatchita account of Bhola with the plaintiffs. 

Madho on the other hand denied liability 
for the loans, stated that his first signature 
in the hatchita purporting to be signed on 
19th March 1929, was a forgery, admitted the 
second signature, but said it did not amount 
to an undertaking to be liable for the rupees 
7000, alleged that the sum of Rs. 16,000 had 
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c been paid on account of the other debt above 
referred to which he owed the plaintiffs, and 
pleaded in para. 10 that Bholanath being 
unable to defray the expenses of the business 
applied to him for funds on condition of 
taking him as partner with a 9 annas share, 
and that he, Madho, having accepted the 
offer began to contribute money from April 
1926 . The first contention therefore of the 
plaintiffs at the trial was that Madho was a 
partner from the start of the business in 
1923, and of Madho that he never was in¬ 
terested in it because no partnership had 
ever been concluded and that he was not 
l liable in respect of his alleged signature in 
the hatchita since that was a forgery. In the 
Court of the Subordinate Judge the plaintiffs 
succeeded on their main case, the Court 
holding that Madho was a partner from 1923 
and was liable jointly and severally with 
Bholanath for the sum claimed subject to 
certain modifications reducing it to rupees 
61,070-7-6. The material issues as settled by 
the learned Subordinate Judge were : 

(6) Was Madho a partner before April, 1926. If 
not is he liable for items alleged to be advanced 
before that date? (6) Is the whole or any part of the 
claim a partnership debt. If not are all the defen¬ 
dants liable ? (8) Whether the sum of Rs. 16,000 
c was correctly credited in the plaintiffs’ accounts. Can 
the sum be legally appropriated to the account on 
which the present suit is based ? (9) Whether any 
writing on the hatchita dated 19-3-28 was a subse¬ 
quent interpolation as alleged by this defendant? 
(10) Did this defendant acknowledge any liability by 
his signature and writing dated 19-3-38? 

On these matters, the plaintiffs’ moonib 
gave evidence that moneys were advanced 
from 1923 in respect of Jharbera to Bhola¬ 
nath at the request of Madho and this state¬ 
ment was corroborated by the deposition of 
Ganesh Lai, a partner in the plaintiff firm, 
who had died before the hearing. Brij Behari 
also gave evidence, but he alleged that Madho 
d had not been taken into partnership until 1926. 
Madho was also called. In chief he stated : 

I never accepted liability for any money advanced 
in name Bhola Brij Behari. Bhola asked me for 
advances for Jharbera concern in 1925 or 1926. 
I agreed on interest at 9 per cent, and that 9 annas 
share in the concern would be allotted to me. The 
terms were not reduced to writing. I agreed to pay 
up the bills for work done only. My first payment 
was for Rs. 1000 in 1926. 

He said, however, that this sum was 
borrowed for Bhola and denied his signature 
in the hatchita in respect of the sum of 
rs. 47,637-3-8. In cross-examination he fur¬ 
ther said : v 

I have khatas and bills showing disbursements on 
Jharbera. They will show the date on which I be¬ 
came partner. These are not filed. These khatas are 

from 1926. 


On this evidence and upon examination of c 
the hatchita the Subordinate Judgo found 
that Madho was interested in the Pan posh 
and Jharbera businesses in the name of Bhola 
from the beginning and also in the Amghat 
business, that money commenced to be ad¬ 
vanced in the name of Bhola at the instance 
of Madho, that Madho signed the entry in 
the hatchita for Rs. 47,637-3-3 on 19th March 
1938, and undertook liability for the sum of 
Rs. 7000 for which he also signed on that 
date. That the plaintiffs’ books had not been 
tampered with and that the payment of 
Rs. 16,000 was made by Madho for credit of 
the Jugselai account, i. e., his joint account / 
with Bhola. From this decision Madho ap¬ 
pealed, and the appeal was originally heard 
by Manohar Lall and Chatterji JJ. Both 
learned Judges agreed with the Subordinate 
Judge in holding (l) that the signatures of 
Madho were genuine ; (2) that Madho was a 
partner with Bholanath and Brij Behari ; 

(3) that Madho was liable for the sum of 
Rs. 7000. Of these findings the last is not 
now in dispute and the other two are con¬ 
current findings of fact and therefore will 
be followed by their Lordships. The two 
Judges, however, differed as to the time at 
which they found Madho to have become a g 
partner : Manohar Lall J., believing it to 
have been in October 1926, and Chatterji J., 
in April of the same year. This divergence 
is not, however, of much importance since 
the representatives of the appellants were 
content to accept the later date unless the 
board was of opinion that Madho had been 
a partner from 1923. They differed also as to 
the intention and effect of Madho’s signa¬ 
ture to the hatchita in respect of the sum of 
rs. 47,637-3-3 and as to whether if Madho’s 
signature imported a promise to pay there 
was any consideration for such a promise. 

Manohar Lall J., held that its only effect h 
was to acknowledge the correctness of the 
figure and that even if it constituted a pro¬ 
mise there was no consideration for it. 
Whereas Chatterji J. considered that the 
signature imported a promise to pay and that 
there was consideration both in Indian and 
English law in the opening of the new 
account with the addition of fresh parties 
and the reduction in the rate of interest. He 
further held that under s. 2 (d), Indian Con¬ 
tract Act, it sufficed if consideration moved to 
the promisor from anyone whether from the 
promisee or any other person, and that here 
consideration did move from Bholanath to 
Madho. Curiously enough, neither learned 
Judge specifically mentions the payment of 
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a R3. 16,000, though it is of course implicit in 
Chatterji J.’s finding that it wa3 paid on the 
Jugselai account which otherwise would have 
been in debit by that amount beyond what 
was claimed. Having regard to the diver- 
gence of view between the two Judges, the 
matter was referred to Fazl Ali J. That 
learned Judge agreed with Manohar Lall J. 
in thinking that there was no consideration 
for Madho’s promise. In his view the addi¬ 
tion of Madho as a partner did not create 
a fresh contract by novation and he also 
apparently concurred in finding that Madho 
by his signature merely confirmed the cor- 
b rectness of the figure but made no promise 
to pay the debt. He appears to have found 
the decision one of difficulty and largely to 
have been influenced by the fact that the 
plaintiffs’ main case, which was that Madho 
had been a partner from the start, had failed. 
He expressed the view that in these circum¬ 
stances the Court should not be astute to 
find another case for them, and that the mere 
signing of the hatchita did not necessarily 
involve their success. 

As a result of Fazl Ali J.’s decision the 
other two Judges gave final judgment on 
23rd February 1939, in favour of the respon- 
c dents. They pointed out that the acknow¬ 
ledgment in the hatchita had been held not 
to be binding on Madho, so that no part of 
the debt so acknowledged could be legally 
enforceable by the plaintiffs against that 
defendant, and therefore no part of the pay¬ 
ment of Rupees 16,000 could be appropriated 
against that debt. It must, therefore, they 
said, necessarily be applied to the debt of 
Rs. 7000 which was borrowed on 19th March 
1928. But, they added, this debt including 
interest falls far short of Rs. 16,000. It is 
true, they continued, that in their previous 
judgments they had held the defendant 
d Madho liable for Rs. 7000, but the question 
of the Rs. 16,000 had not then been at all 
gone into, and, in view of the decision of 
the learned Judge they were bound to give 
effect to the contention that the payment of 
the Rs. 16,000 must be applied to the debt of 
Rs. 7000. The result was that they held the 
plaintiffs not entitled to any relief against 
the respondent Madho. 

It will be observed that though a partner¬ 
ship has been held to have existed between 
Bholanath and Madho from some time in 
1926 and was acknowledged in evidence by* 
both the respondents, yet its terms were 
ill-defined. Indeed it appears that shortly 
after the Rs. 7000 were borrowed some differ¬ 
ence arose between the two sets of defen. 


dants as a result of which Madho at one e 
time refused to advance further money, that 
attempts were made to reconcile the two 
parties and to agree terms of partnership, 
and that a partnership agreement bearing 
as its only date the year 1929 was actually 
drafted but never signed. It contained, how¬ 
ever, according to Madho, the terms agreed 
and in particular he said in his evidence 
that, as provided in the document, he had 
agreed to pay the expenditure of Bhola at 
Jharbera, as found when an account was 
taken, up to the limit of l£ lakhs. From an 
examination of the proposed terms, it further 
appears that Madho agreed to deposit in the / 
bank a sum of Rs. 75,000 within 15 days. In 
these circumstances it was argued on behalf 
of the appellants in the first place that the 
Subordinate Judge was right in finding that 
Madho was a partner in the Jharbera ven¬ 
ture with Bholanath from the start in 1923. 
The point was not very strongly pressed and 
their Lordships are of opinion that the 
better and certainly the safer conclusion is 
that the partnership did not begin before 
1926 and probably not before October in 
that year. 

This leaves the question whether Madho 
made himself liable for the Rs. 46,787-3-8 9. 
and Rs. 7000 with interest by signing the 
hatohita, i. e., whether a promise to pay is 
the natural inference to be drawn from his 
action and whether, if it be, there was con¬ 
sideration to support the promise. The ap¬ 
pellants maintained that the signing did 
import such a promise. Prima facie, this is 
so and indeed the respondents did not con¬ 
tend otherwise. But they said that was not 
the plaintiffs’ case either as pleaded or as 
given in evidence. The only case made, the 
respondents averred, was that a partnership 
existed from the start, that Madho concealed 
his interest from the public so long as he h 
was in the employment of the railway, but 
declared it after his retirement, and that he 
undertook no fresh liability by signing the 
hatchita, but merely acknowledged a liability 
which existed all along. That story, they 
said, had been disbelieved and it was not 
for the Court or the board to make a fresh 
case. In particular they argued that Madho 
was unlikely to have intended to make or 
in fact to have made himself liable for the 
personal account of Bhola and his son in 
respect of expenses incurred or that may 
have been incurred at Kharagpur, Panposh, 
Amghat, or Jharbera, or all or any of them. 
They urged that the signature in the hat¬ 
chita may well have been, as Manohar 
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Lall J. thought and Fazl Ali J. considered 
possible, merely a confirmation that Rupees 
47,687-3-8 was the liability which Bholanath 
had incurred before Madho joined him or 
even that the signature was inserted for the 
purpose of ensuring that Madho who had 
no other proof of his partnership should 
obtain it in this way. 

Their Lordships do not find themselves 
able to accept these arguments. As appears 
from his evidence, Madho was under an 
obligation to repay Bholanath’s indebtedness 
to the extent of Rs. 1,50,000 so far as in¬ 
curred for Jharbera. It is true that the 
<5 indebtedness of Rs. 47,637-3-3 may have in¬ 
cluded money borrowed for purposes other 
than the Jharbera business, but the account 
in whioh it appeared had been credited with 
payments of money derived from these other 
businesses for which the borrowings were 
made, and therefore it may well have been 
and the parties may have recognized that 
in taking an account the total sum or indeed 
muoh more had been spent on Jharbera and 
not repaid. In such circumstances Madho 
may well have been willing to undertake a 
liability for a sum which would almost cer¬ 
tainly prove to be less than that which he 
c had undertaken to provide. Nor does it seem 
likely that the signature was obtained or 
given merely to verify the sum owing by 
the old firm when the new partnership com¬ 
menced. That is not the object of signing a 
hatchita and in any case it is quite incon¬ 
sistent with the heading of the dooument 
which presupposes a liability in the new 
firm and purports to contain its verified 
account. Moreover, such a conclusion leaves 
the payment of the rs. 16,000 unexplained. 
On this supposition the only sum for which 
Madho was responsible was rs. 7000 with 
interest, a sum amounting at most at the 
<? date of payment to Rs. 9000. Their Lord- 
ships oannot believe that the extra Rs. 7000 
would have been paid except in respect of a 
larger debt then actually due, and the only 
possible larger debt to which the payment 
could be attributed is that of the Rs. 47,687-8.8. 
The suggestion that Madho signed for the 
purpose of establishing the existence of a 
partnership is even more improbable. His 
own signature would be of little value and 
ex concessis he already had that of Bhola¬ 
nath, whioh was all that he required. 

A more formidable argument is that this 
case was neither pleaded nor proved. The 
claim made in paras. 10 and 13 of the plaint 
when read together was said still to depend 
on the establishment of a partnership from 
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1923 and the allegation as to the hatchita c 
and the signatures contained therein to be 
made merely to escape from a counter¬ 
allegation that the debt was statute- barred, 
and not for the purpose of establishing a 
substantive claim. In India, however, as in 
England, the duty of a pleader is to set out 
the facts upon which he relies and not the 
legal inferences to be drawn from them. In: 
India the Order is O. 6, R. 2, and their Lord- 
ships think sufficient circumstances have 
been set out in para. 10 to justify a finding 
that Madho by signing the document under¬ 
took liability to pay the sum now claimed. 
In their Lordships’ view that is the natural j 
and, indeed, the inevitable conclusion to be 
drawn from the signing of the hatchita. 
There was ample evidence that he became 
a partner and their Lordships see no reason 
for thinking, as was suggested to them, that 
he was not in fact a partner, though he 
supposed himself to be so. All the circum¬ 
stances, amongst which may be classed his 
9 anna share and his statement that the 
money found for Jharbera was for the work 
and not on loan, point to this conclusion. 
But, it is said, even though it be held that 
Madho signed the hatchita because he in- 
tended, or at any rate might be supposed q 
to have intended, to make himself liable, 
yet the appellants can take no advantage of 
that fact since they placed no reliance upon 
it. Their allegation, it is pointed out, was 
that Madho was liable all along and that 
from the start they only advanced money 
on the strength of his liability. Indeed, 
their moonib said in evidence: 

I cannot give any reason for adding the name of 
Madho in the khata. Madho asked us to do so. We 
would not have added had he not requested—he did 
not give any reason. 

And again : 

We did not try to get the signature of Madho on 
it, (i. e., the hatchita). If Madho did not come for h 
the Rs. 7000 on 19th March 1928, his signature 
would not have been there and the chita would have 
been without it. We did not think it essential to get 
his signature. 

Moreover, in the deposition of Ganesh Lai 
who had been the senior member of the 
plaintiff firm but died before the suit in 
respect of the other loan made to Madho was 
heard, but whose deposition was put in evi¬ 
dence both in that suit and in this, it is 
stated: 

If Madho Prasad did not sign this hatchita on 
19th March 1938, we could still have made him 
liable for the Rs. 47,637 odd. 

No doubt it is true to say upon this evi¬ 
dence that the plaintiffs did not think that 
they were getting a fresh promise by Madho 
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that he would be responsible for that sum, 
but they were confirmed in their view that 
his liability had always existed. That view 
was not justified as to the past, but after 
the signature of the hatchita it was justified 
and thereafter they continued to lend to the 
partnership a3 then constituted under the 
belief that Madho was their debtor. In their 
Lordships’ opinion, it is clear that if they 
had then been told that Madho would not be 
liable for the past debts of the firm or res- 
ponsible for the future they would have 
ceased to finance the firm, would have refused 
to lend the rs. 7000 and would not have 
consented to reduce the interest from 2 per 
cent, per month to 1 £ per cent. 

Admittedly, the plaintiffs’ contention that 
the loans had all along been advanced at the 
instance of Madho and on the faith of his 
promise to pay, was negatived by the High 
Court though believed by the Subordinate 
Judge, but their alternative contention was 
still open. It is no answer to say that their 
evidence as to Madho’s request or promise 
was disbelieved. It must be remembered that 
the case which they came to meet was not 
that Madho’s signature did not make him 
liable or that it was merely given to verify 
the amount of the indebtedness of Bholanath 
up to date. They were not dealing with a 
contention that Madho signed only to protect 
himself against an exaggerated claim upon 
the partners he was joining but with an 
allegation that the signature was a forgery 
fraudulently made in order to establish a 
liability which never existed. If their evi¬ 
dence was not accepted, Madho’s testimony 
was at least as flatly rejected. In their 
Lordships’ view, Madho’s promise to answer 
for the debt of Rs. 47,637-3 3 is clearly esta¬ 
blished. If then Madho undertook to pay 
both this debt and also the freshly borrowed 
sum of Rs. 7000 with interest at the agreed 
rate, it has to be determined whether there 
was any consideration to support his promise. 
In England the consideration relied upon 
would have to move from the promisee to the 
promisor: See (1861) 1 B. & S. 393. 1 It is, 
however, suggested on behalf of the appel¬ 
lants that in India it suffices if consideration 
moves from anyone, or at any rate from 
anyone connected with the transaction, to the 
promisor. In this proposition, S. 2 (d), Indian 
Contract Act, is relied upon. Its terms are: 

When at the desire of the promisor the promisee 
or any other person has done or abstains from doing 
or does or abstains from doing or promises to do or 

1. (1861) 1 B. & S. 393 : 30 L. J. Q. B. 265 : 8 
Jur. (N.S.) 332 : 4 L. T. (N.S.) 468 : 9 W. R. 781: 
124 R. R. 610, Tweddle v. Atkinson. 


abstain from doing something, euch act or abstinence 0 
or promise is called a consideration for the promise. 

In this case Madho is said to have obtained 
the promise of a partnership as the condition 
of his liability. And this promise, though 
from a person other than the plaintiffs who 
were the promisees is said to be sufficient 
consideration for his undertaking to pay the 
debt of Rs. 47,637-3-3. The exact limits to be, 
placed upon this provision in the Act have 
never been defined, and their Lordships do 
not find it necessary in the present case to 
determine what they are, since in their 
opinion there was ample consideration mov¬ 
ing from the appellants to Madho so as to 1 * 
make his promise legally enforceable. The J 
indebtedness, which had previously been that 
of Bholanath and Brij Behari as a joint 
Hindu family, was now transferred to the 
joint and several liability of them and 
Madho, and in addition the sum of Rs. 7000 
was lent to the new partnership and the 
interest reduced from 2 per cent, to 1§ per 
cent, per month. But, it is said, the two 
latter matters were no part of the considera¬ 
tion given or accepted to bind the bargain. 
Their Lordships are not persuaded that the 
plaintiffs would have been content to con¬ 
tinue and increase their loan unless they g 
had been assured of the liability of Madho. 
But even assuming the making of further 
loans and reduction of interest formed no 
consideration, yet they think that the nova¬ 
tion constituted by substituting the fresh 
partnership for the previous family liability 
is enough of itself to form a sufficient con-l 
sideration. It was sought to establish the 
proposition that English and Indian law 
differed in this respect. In England, it was 
admitted, such a novation would afford good 
consideration for the promise. There was 
the change from a single to a joint indebted¬ 
ness. But in India, it was said, a different 
principle applied. There it is not necessary 
to sue joint debtors jointly, nor can one 
joint debtor insist on having the other joined 
in an action brought against him by his 
creditor. Such is the result of S. 43, Indian 

Contract Act, which enacts: 

When two or more persons make a joint promise, 
the promisee may, in the absence of express agree¬ 
ment to the contrary, compel any one or more of 
such joint promisors to perform the whole of the 
promise. 

Similarly S. 25, Indian Partnership Act, 
provides: 

Every partner is liable, jointly with all the other 
partners and also severally, for all acts of the firm 
done while he is a partner. 

In the present case it was submitted the 
promisee forebore nothing in consideration of 
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a obtaining a fresh partner who should assume 
responsibility for the debt. The original 
debtor was still liable to the full extent and 
nothing had been given up: all that had 
happened was that the promisee had acquired 
someone else to answer his debt. But the 
bringing about of a joint liability is not the 
only result of two persons entering into 
partnership, whether in England or India, 
and being accepted as debtors by the former 
creditors of one of them. For instance, the 
partnership assets would have to be taken 
in execution before the private assets of the 
individual partners were touched and the 
separate property of any partner is appli¬ 
cable first in the payment of his separate 
debts and the surplus only is available for 
the payment of the debts of the firm. (See 
S. 262, Indian Contract Act, now reproduced 
in S. 49, Indian Partnership Act, 1932). To 
that extent the liability of the original debtor 
had been changed, and, in their Lordships’ 
view, a fresh and different liability had been 
substituted for that which formerly existed. 
That novation may in India as in England 
constitute a good consideration for a fresh 
promise appears from S. 62, Indian Contract 
Act, when it says : 

^ If the parties to a contract agree to substitute a 
new contract for it or to rescind or alter it the 
original contract need not be performed. 

In addition to this, as has been pointed 
out, there is the change in the interest 
charged and the taking of the sum of Rupees 
7000 : both of which in their Lordships’ view 
would alone have furnished sufficient consi¬ 
deration. In the opinion of the board, there¬ 
fore the signing of the hatchita constituted 
a promise on the part of Madho to pay the 
sum of Rs. 47,637-3-3, and there was consi- 
deration for that promise as there was for 
the debt of Rs. 7000. Accordingly Madho was, 

d and his sons are, liable to the plaintiffs to 
the extent of the estate which passed to them 
on his death. Their Lordships will humbly 
advise His Majesty that the appeal should 
be allowed and the judgment of the Subor¬ 
dinate Judge restored. The respondents must 
pay the costs of the hearing in the High 
Court and before their Lordships’ board. 

r.k. Appeal allowed. 

Solicitors for Appellant —Douglas Grant <£ Dold. 

Solicitors for Respondents— Hy. S. L. Polakd Co. 
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Lords Russell of Killowen, Wright 
and Porter, Sir George Rankin 
and Sir Madhavan Nair 

Raja Bahadur Kamakshya Narain 
Singh of Ramgarli — Appellant 

v. 

Commissioner of Income-tax , Bihar and 
Orissa — Respondent. 

Privy Council Appeal No. 21 of 1942 ; Patna 
Appeal No. 42 of 1940. 

(a) Income-tax Act (1922) — Construction — f 
English decisions cannot be used generally but 
may be useful only on some fundamental con¬ 
cepts, e. g., meaning of “income.” 

The Indian Income-tax Act of 1922 is both in 
its general framework and its particular provisions 
different from the Engligh Income-tax Acts, hence 
decisions upon the English Acts are in general of no 
assistance in construing the Indian Act. But on some 
fundamental concepts reference may be to some extent 
usefully made to English decisions, in particular as 
to the meaning of the word “income.” [P 155g] 

(b) Income-tax Act (1922), Ss. 9, 6—Royalties 
on coal mines fall under head “other sources” 
and not under “property” —They are not pro¬ 
fits or gains of business. 

Under the Indian Act the provisions of S. 9 with - 
reference to "property” (which is head III in S. 6) 
are regarded as excluding royalties from being held 
to come under that head. Royalties cannot be re¬ 
garded as “profits or gains” of a business. The 
sources of the royalties may properly be deemed to 
be the lessees’ covenants to pay them and hence 
royalties fall under “other sources.” [P 156a] 

(c) Transfer of Property Act (1882), Ss. 105 to 
108—Mining leases are leases within T. P. Act. 

The mining leases are leases within Ss. 105 to 108 
or within the ordinary legal acceptance of that word 
in Indian law. [P 156d] 

* (d) Income-tax Act (1922), Ss. 6, 9, 12 — 
Mining lease — Minimum royalty or royalty 
payable on each ton is income taxable under 
the Act. 

The payments which under the mining leases are h 
exigible by the lessor may be classed under three 
categories (1) the salami or premium ; (2) the mini¬ 
mum royalty ; (3) the royalties per ton. The salami 
is a capital receipt. The minimum royalty is ‘income’ 
and in no sense a payment on capital account. The 
royalties payable on each ton of coal also constitute 
income. The royalty is “in substance a rent ; it is 
the compensation which the occupier pays the land¬ 
lord for that species of occupation which the con¬ 
tract between them allows.” They are periodical 
payments for the continuous enjoyment of the various 
benefits under the leases. The actual acquisition of 
the property in a particular ton of coal at the moment 
when the lessees have cut and taken away the coal 
is only the final stage. The fact that the mines, 
which form an element in the consideration for the 
royalties, are wasting assets is irrelevant. And on 
this question there is no difference in principle be¬ 
tween the effect of the Act of 1922 and the Act of 
1886 : 34 Cal. 257; (’24) 11 A. I. R. 1924 Pat. 679; 


154 Prisy Council Kamakshya Narain y. I. T. Commr., B.kO.(Lord Wright) A. I. R. 


a (1905) 1 K. B. 184, Affirmed in (1906) A. C. 18, 
Approved ; Case law considered ; (’40) 27 A. I. R. 
1940 Pat. G33, Affirmed. (Pl56e,g; P158c,d,/,p] 

(Meaning of the word “ income ” discussed.) 

Sir Walter Monckton, Cyril King and R. K. 

Eandoo — for Appellant. 

J. Millard Tucker and Sir Alfred Wort _ 

for Respondent. 

Lord Wright. — This is an appeal from 
a judgment of the High Court at Patna, 
dated 6th September 1940, in a reference 
under s. 66, Income-tax Act, (Act 11 of 1922 ) 
(as amended by Acts 21 and 22 of 1930 and 
Act 18 of 1933), by which the High Court 
answered a question of law submitted by the 
b Commissioner of Income-tax of Bihar and 
Orissa, in the negative, in respect of an as- 
sessment to income-tax of the appellant as- 
sessee for the year 1937-1938. Two questions 
had been submitted to the Commissioner by 
the assessee to be referred to the High Court 
which were : 

(1) Whether royalty on mines being capital reve¬ 
nue should not have been excluded in computing the 
total income determined for income-tax ? (2) What 
should be the principle on which cost of manage¬ 
ment in collection of royalties is to be determined 
when there is a combined management covering both 
the zamindari collection of agricultural income and 
royalties of mines ? 

The Commissioner of Income-tax was of 
c the opinion that the second question raised 
no question of law and should not be an¬ 
swered by the High Court. In fact, no argu¬ 
ment was addressed by the assessee to the 
High Court thereon, and the High Court 
concurred in the opinion of the Commissioner 
of Income-tax. No further reference to that 
question need therefore be made. The asses- 
see, Kumar Kamakshya Narain Singh Baha- 
dur, is and was at all material times the 
proprietor of a revenue paying estate known 
as the Ramgarh Raj, bearing tauzi No. 28, 
in the Collectorate of Hazaribagh, being im¬ 
partible and governed by the rule of primo- 
d geniture. At the time of the assessment 
which is the subject-matter of this appeal, 
the estate was under the management of the 
Court of Wards the assessee being a minor. 
On loth August 1937, the assessee attained 
his majority and the estate was released from 
the management of the Court of Wards. For 
the income-tax year 1937-1938 the manager 
of the estate on behalf of the assessee made 
a return of the income of the assessee to the 
Income-tax Officer, District Hazaribagh, 
including a sum of rs. 5,32,368-2-10 being 
royalties realised from lessees of coal mines 
under seven leases, each of them for a term 
of nine hundred and ninety-nine years, in 
the form of and on similar conditions and 
covenants as those contained in three lea¬ 


ses, that is to say : (l) A lease dated 5th April r 
1919, between Alexander McNeil Walter the 
Manager of the Ramgarh Estate under the 
Court of Wards Act (Act 9 Bengal Code 1879) 
of the one part and Bokaro and Ramgur 
Limited of the other part; ( 2 ) a lease dated 
25th March 1925, between the said Alexander 
McNeil Walter and Bokaro and Ramgur 
Limited of the other part; (3) a lease dated 
12th April 1927, between the said Alexander 
McNeil Walter of the one part and the 
Karanpura Development Company Limited 
of the other part. Under the terms of the 
leases, the lessees covenanted to pay to the 
lessors royalties on all steam coal, rubble coal, / 
dust, hard and soft coke gotten manufac¬ 
tured and despatched, the lessee also cove¬ 
nanting that after certain dates as provided 
by the said leases minimum royalty should 
be paid on the terms and at the rates provi¬ 
ded therein, in the event of the royalties 
reserved and payable under the said leases 
not amounting to the figure of the minimum 
royalty. 

The Income-tax Officer of Hazaribagh 
assessed the assessee to income-tax on the 
income of the assessee including the coal 
mine royalties in the sum of Rs. 76,286-9-0 
and to super-tax in a sum of Rs. 1,95,610.4-0. 9 
By a petition of appeal dated 15th Septem¬ 
ber 1937, the assessee appealed to the Assis¬ 
tant Commissioner of Income-tax on the 
following amongst other grounds: That ac¬ 
cording to law, rent and royalty on mines 
being capital revenue, that is value of the 
corpus, should be exempted in assessing in¬ 
come-tax; That rent and royalty are in the 
nature of the price of coal and instalments 
of purchase money and hence not assessable 
to income-tax. By his order of 14th Febru¬ 
ary 1938, the Assistant Commissioner expres¬ 
sed the opinion that royalties should be 
included in assessing the income of the as- 
sessee and stated that 

in order to constitute a sale a fixed price is always 
essential. But while the lessees are to pay royalties 
at a certain fixed rate per ton of coal extracted, the 
aggregate of such payments must not be less than a 
minimum sum in any year. This minimum has to 
be paid even if no coal is extracted. From this it 
follows that royalty is not the price of coal taken as 
the assessee contends. 

The assessment was confirmed. By a peti¬ 
tion under s. 33 of the Act to the Commis¬ 
sioner of Income-tax the assessee prayed that 
the Commissioner should send for the record 
and that the order of the Assistant Commis¬ 
sioner be set aside and a fresh assessment be 
made, which petition was rejected. By an 
application under S. 66 (2) of the Act the as- 
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a sessee required the Commissioner of Income- 
tax to refer the two questions set out above 
for decision of the High Court. On 28rd 
December 1938, the Commissioner of Income- 
tax drew up a statement of the case exhibit¬ 
ing a specimen of the mining leases concerned 
referring these questions to the High Court, 
and expressed his own opinion upon them, 
which was, as regards the first question : (a) 
Receipts under leases in the terms of the 
exhibit were rightly held by the appellate 
officer to be annual income and not capital 
instalments of a purchase price. The High 
Court referred the case to a Full Bench (the 
l Honourable Sir Trevor Harries C. J., the 
Honourable Fazl Ali J.,and the Honourable 
Manohar Lall J.) who were of the opinion 
that royalties received by the assessee were 
“income from other sources” within the 
meaning of ss. 6 (vi) and 12 (l) of the Act, 
and were rightly assessed to income-tax by 
the taxing authorities. It is here only neces¬ 
sary to refer in detail to the material terms 
and covenants of one of the leases, namely, 
that dated 3rd April 1919. The most material 
clause was as follows : 

This indenture witnesseth that in pursuance of 
the said agreement and in consideration of the 
c salami or premium rupees thirty-seven thousand and 
forty (being at the rate of rupees forty) per standard 
bighas on nine hundred and twenty-six bigbas in 
respect of the premises at or before the execution of 
these presents by the lessees paid to the lessor (the 
receipt whereof the lessor doth hereby admit and ac¬ 
knowledge) the lessor doth hereby grant and demise 
unto the lessees all and singular the under-ground coal 
mining rights of and in all those the lands and pre¬ 
mises specified in sohedule hereto and which are here¬ 
inafter referred to as the premises and all the estate 
right title interest olaim and demand of the lessor 
into and upon the same and every part thereof with 
full liberty and power to the lessees to search for 
work make merchantable and carry away the coal 
there found and also liberty and power for the pur¬ 
poses aforesaid and all other purposes connected 
therewith to dig sink drive make repair and use all 
d such pit shafts drifts levels water gates planes adits 
water-ways and air-ways and to form and erect 
engines machiney dressing floors buildings workshops 
store houses cottages godowns coke ovens furnaces 
briok-kilns lime-kilns erections and things and to 
form all such railways and tramways and other 
roads and communications spoil heaps and other 
conveniences in over and under the said lands as 
may be necessary in the premises. To hold the said 
premises hereby demised unto the lessees from the 
first day of November one thousand nine hundred 
and fifteen for the term of nine hundred and ninety- 
nine years subject to the right of determination here¬ 
inafter contained yielding and paying therefor unto 
the lessor by monthly payments in each year (the 
first such payments to be made on the twenty-first 
day of December one thousand nine hundred and 
fifteen the royalty on all coal and coke raised gotten 
manufactured and despatched from the said lands 
hereby demised at the rates following that is to 
say :_Four annas per ton on all steam coal three 
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annas per ton on all rubble coal and two annas per 
ton on all du9t coal raised and despatched and eight b 
annas per ton on all hard coke and six annas per 
ton on all soft coke manufactured and despatched. 

The lease provided for payment of a 
minimum royalty at the end of any year in 
which royalties on coal raised and despatch¬ 
ed should be less than a certain amount. It 
also contained usual covenants and in parti¬ 
cular that the lessees undertook to deliver 
up the mines in good order and condition at 
the end or sooner determination of the term. 

It included a covenant by the lessor for 
quiet enjoyment and the lessees were granted 
liberty to determine the lease on certain 

terms. The lessors were further entitled to / 

$ • 

enter" upon the demised premises and to 
determine the lease on specified conditions 
if the royalties were not duly paid. The 
other leases were in terms similar for all 
purposes material to this appeal to the lease 
just referred to. The appellant’s main con¬ 
tention has been that on the true construc¬ 
tion of the Income-tax Act, 1922, mineral 
royalties depending on the tonnage of mine¬ 
rals raised and despatched are not properly 
chargeable to tax because they are in their 
nature and quality capital, and are not “in¬ 
come” or income derived from “other sour¬ 
ces” within the meaning of Ss. 6 and 12 of 0 
the Act. 

The Indian Income-tax Act of 1922, which 
was a consolidating Act, is both in its general 
framework and its particular provisions 
different from the English Income-tax Acts, 
so that decisions upon the English Acts are 
in general of no assistance in construing the 
Indian Act. But on some fundamental con¬ 
cepts reference may be to some extent use¬ 
fully made to English decisions, in particular 
as to the meaning of the word “income.” 
Under S. 4, Indian Act, it is provided that 
the Act shall apply to all "income, profits or 
gains” described or comprised in S. 6, and h 
arising in British India. Section 6 specifies 
six heads of income, profits and gains whioh 
are to be chargeable. Of these it is not dis¬ 
puted that the monies upon which the dis¬ 
puted oharge has been assessed (if taxable 
as income under S. 6), fall under the head 
“other sources.” As to this head, s. 12 enacts 

(1) that the tax payable by an assessee under 
that head is to be 

in respect of income, profits and gains of every kind 
and from every source to which the Act applies (if 
not included under any of the preceding heads). 

(2) Sub-section (2) provides that : 

Such income, profits and gains shall be computed 
after making allowance for any expenditure (not 
being in the nature of capital expenditure) inourred 
solely for the purpose of making or earning such 
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income, profits or gains, provided that no allowance 
a shall be made of any personal expenses of the 
assesses. 

Under the English Acts income which 
consists of mining royalties, was taxed 
under sch. A but according to the relevant 
rules of Sch. D. Under the Indian Act the 
[provisions of S. 9 with reference to “pro- 
perty” (which is head III in S. G) are regard¬ 
ed as excluding royalties from being held to 
come under that head. Royalties cannot be 
regarded as “profits or gains” of a business. 
The sources of the royalties may properly be 
jdeemed to be the lessees’ covenants to pay 
Ithem, and hence royalties fall under “other 
b Isources.” The appellant’s substantial argu¬ 
ment is that the coal on his land is capital, 
and that the sums which he receives from 
time to time for each ton raised and des¬ 
patched is a capital receipt, being the price 
given in exchange for the capital asset, as 
and when the property in each ton vests in 
the lessee. He supports this contention also 
on what he terms are the realities and equi¬ 
ties of the position. These, as he urges, arise 
from the ciroumstance that the coal is a 
wasting property and is being gradually ex¬ 
hausted as each ton is raised and disposed 
of. He has also submitted, though not per. 
haps very strenuously, that whereas under 
the English Acts mines and income from 
them are expressly dealt with and are clearly 
therefore subjected to the tax, the position 
under the Indian Act is different in the res¬ 
pect that mining royalties are not expressly 
specified as taxable. He has also contended 
that their peculiar characteristics make the 
general words “income, profits and gains” 
inapplicable to them, at least in the absence 
of their being expressly mentioned. 

The issue depends on the true interpreta¬ 
tion of the word “income” as used in the 
d Act. Income is not only the most general 
word in S. 6 of the Act, but is obviously a 
more appropriate term to be applied to min- 
ing royalties than “profit or gains.” In order 
to ascertain whether the word “income” ap¬ 
plies to mining royalties, it is necessary to 
advert to the nature of a mining lease and 
the meaning of rent or royalties as used in 
a mining lease. A question has been raised 
whether the mining leases are leases within 
ss. 105 to 108 , T. P. Act, 1882 , or within the 
ordinary legal acceptance of that word in 
Indian law. In their Lordships’ opinion, the 
leases are properly described as leases ac¬ 
cording to ordinary parlance and are within 
the terms of the sections referred to of the 
Act of 1882 . At the same time, their Lord- 


ships do not regard this question as relevant e 
to determine in the present case. 

The payments which under the leases are 
exigible by the lessor may be classed under 
three categories (l) the salami or premium ; 

(2) the minimum royalty; (3) the royalties 
per ton. The salami has been, rightly in 
their Lordships’ opinion, treated as a capital 
receipt. It is a single payment made for the 
acquisition of the right of the lessees to en¬ 
joy the benefits granted to them by the lease.| 
That general right may properly be regarded 
as a capital asset, and the money paid to 
purchase it may properly be held to be a 
payment on capital account. But the royal¬ 
ties are on a different footing. The mini¬ 
mum royalty is only payable if in any year 
the royalties on coal raised and despatched 
are less than the sum fixed as the minimum 
royalty. This amounts to a species of annual 
guarantee: it doe3,not correspond to any coal 
in fact extracted and taken away: it is 
simply “income” flowing from the covenants 
in the lease, contingently on the lessees’ 
failure to take the minimum quantity of 
coal. It would be payable if in any year the 
lessees took no coal at all, or if the coal in 
the mine was completely exhausted before 
the termination of the lease. The minimumi 
royalty is therefore in their Lordships’ judg¬ 
ment "income” and in no sense a payment 
on capital account. But the minimum royalty 
throws at least by analogy or contrast some 
light on the character of the royalties pay¬ 
able on each ton of coal. These in their 
Lordships’ judgment, for reasons which will 
now be explained, constitute income, as the 
High Court at Patna has held in upholding 
the assessment. The appellant’s case was 
primarily based on certain observations 
made by Lord Cairns in (1873) 2 scotch. App. 

273 1 at p. 283. Lord Cairns said 
for although we speak of a mineral lease, or a lease h 
of mines, the contract is not, in reality, a lease at 
all in the sense in which we speak of an agricultural 
lease. There is no fruit; that is to say, there is no 
increase, there is no sowing or reaping in the ordi¬ 
nary sense of the term; and there are no periodical 
harvests. What we call a mineral lease is really, 
when properly considered, a sale out and out of a 
portion of land. It is liberty given to a particular 
individual for a specific length of time, to go into 
and under the land, and to get certain things there 
if he can find them, and to take them away, just as 
if he had bought so much of the soil. 

Lord Cairns w&9 there not considering the 
question whether royalties under suoh a lease 
were capital or income for purpo363 of taxa¬ 
tion. The question was whether the lessee 
was entitled to be relieved from his contract 

1. (1873) 2 Scotch. App. 273,.Gowan v. Christie. 
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^ because he could not work the minerals at a 
profit. The House of Lords held against the 
lessee. Before discussing that dictum of Lord 
Cairns, certain other authorities may be 
cited. In (1881) 6 A. C. 315, 2 there was a fur¬ 
ther discussion of the nature of a mining 
lease. The main question was whether the 
lessees could deduot from their gross annual 
receipts, which included profits from their 
coal mines, the cost incurred in sinking new 
pits. The House held that they could not, 
because these costs were not part of the 
working expenses but were capital expendi¬ 
ture. They further rejected the contention 
$ that some allowance should be made against 
the profits because the coal was being gradu¬ 
ally exhausted in the course of earning these 
profits. This, so far as it goes, is a deoision 
against the appellant’s argument. It is based 
on the English Taxing Acts under which 
mines are specifically assessed. Lord Black¬ 
burn, after quoting what Lord Cairns had 
said in (1873) 2 Scotch App. 278 1 went on to 
eay: 

Bat the argument that no income-tax should be 
imposed on what is, perhaps not quite accurately, 
called rent reserved on a mineral lease, because it is 
a payment by instalments of the price of minerals 
forming part of the land, any more than on the 
prioe paid down in one sum for the out and out pur- 
chase of the minerals forming part of the land, is, 

I think, untenable. 

He further added in reference to the fact 
that the coal was being exhausted the fol¬ 
lowing observations: 

It has also been sometimes argued that it is very 
unjust to tax at the same rate a terminable interest, 
suoh as that in a mine, whioh must at some time be 
worked out, and a fee simple interest, which will 
endure so long as this world continues in its present 
etate. I will not inquire whether this is just or not. 
There is much force in the argument on the other 
side, that if the interest is terminable, so is the tax, 
and will oease when the interest ceases. But whether 
just or not, there can be no doubt that the same 
annual charge is imposed upon a terminable annuity 
^ and on one in perpetuity; and, what seems harder, 
that the same annual charge is imposed upon a pro¬ 
fessional income, earned by hard labour, often ex¬ 
tending over many years before any return is got, 
and, when earned, precarious, as depending on the 
health of the earner. 

Now it is true that Lord Blackburn was 
dealing with the English statutes, which 
were olearly different from the Indian Act. 
Under that latter Act, the tax is on "income.” 
Mines are not specially mentioned as they 
Are in the English Act. But if income is in 
fact derived from mines, it is to be taxed as 
snach as "income” from any other source. 
The general term covers t he specific instan. 

2. (1881) 6 A.O. 315 : 61 L. J. Q. B. 626 : 45 L.T. 

X45 : 29 W. B. 717 : 46 J.P. 20, Coltnesa Iron Co. 

v. Blaok. * 

1943 K/206, 21 <fc 22a 
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ces. The grounds on which the appellant e 
contends that the royalties are not “income” 
are that they are capital receipts from a 
wasting property. In principle, in their 
Lordships’opinion, both these points are dis¬ 
posed of by Lord Blackburn’s words, which 
depend on general principles, not on rules 
peculiar to the English Acts. Income, it is 
true, is a word difficult and perhaps impos¬ 
sible to define in any precise general formula. 

It is a word of the broadest connotation. Its 
definition has, however, been approached in 
recent decisions of this board. The first to 
which their Lordships think it is desirable 
to refer is 59 I. A. 206. 3 Sir George Lowndes f 
in delivering tbe judgment of the board once 
more wisely emphasised the danger of using 
decisions on English Income-tax Acts in order 
to construe the Indian Act. He went on to 
give a definition of “income” as it is used 
in the Indian Income-tax Act. His defini¬ 
tion was: 

Income, their Lordships think, in this Act con¬ 
notes a periodical monetary return ‘coming in’ with 
some sort of regularity, or expected regularity, from 
definite sources. The source is not necessarily one 
whioh is expected to be continuously productive, but 
it must be one whose object is the production of a 
definite return, excluding anything in the nature of 
a mere windfall. Thus income has been likened pic- 
torially to the fruit of a tree, or the crop of a field, g 
It is essentially the produce of something whioh is 
often looBely spoken of as ‘capital.’ But capital, 
though possibly the source in the case of income 
from securities, is in mo6t cases hardly more than an 
element in the process of production. 

That definition was followed and in sub¬ 
stance repeated in a decision of the board 
delivered by Lord Russell of Killowen in 62 
I. A. 207. 4 In that case the appellant, the as- 
sessee, had transferred an estate in conside¬ 
ration of a lump sum and of the discharge 
of certain debts and of the payment to him¬ 
self for life of an annuity of Rs. 2,40,000.^ It 
was held that the annuity constituted in¬ 
come” to the assessee during each year in & 
which it was paid. Lord Russell, adopting 
generally the definition already quoted, added 
the following important amplification: 

The word ‘income’ is not limited by the words 
'profits’ and ‘gains.’ Anything which can properly 
be described as income, is taxable under the Act un¬ 
less expressly exempted. 

It is not in their Lordships’ opinion cor¬ 
rect to regard as an essential element in any 
of these or like definitions a reference to the 
analogy of fruit, or increase or sowing or 

3. (’32) 19 A. I. R. 1932 P. O. 138 : 186 I. 0. 742 : 
59 Cal. 1343: 59 I. A. 206 (P.C.), Commissioner of 
Income-tax, Bengal v. Shaw Wallace <& Co. 

4. (’35) 22 A.I.R. 1935 P.O. 143 : 156 I.C. 856: 14 
Pat. 562 : 62 I. A. 207 (P.C.), Gopal Saran Nara- 
yan Singh v. Commissioner of Income-tax, B. & 0. 
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a reaping or periodical harvests. Lord Cairns 
(loc. cit ) used these expressions because he 
was distinguishing mineral leases from agri. 
cultural leases. Sir George Lowndes (loc. cit) 
speaks of “income” being likened pictorially 
to the fruit of a tree or the crop of a field. 
But it is clear that such picturesque similes 
cannot be used to limit the true character of 
income in general, and particularly when it 
is constituted by mining rent or royalties. 
These are periodical payments, to be made 
by the lessee under his covenants in consi¬ 
deration of the benefits which he is granted 
by the lessor. What these benefits may be is 
b shown by the extract from the lease quoted 
above, which illustrates how inadequate and 
fallacious it is to envisage the royalties as 
merely the price of the actual tons of coal. 
The tonnage royalty is indeed only payable 
when the coal or coke is gotten and despatch, 
ed: but that is merely the last stage. As preli¬ 
minary and ancillary to that culminating aot, 
liberties are granted to enter on the land and 
search, to dig and sink pits, to erect engines 
and machinery, coke ovens, furnaces and 
form railways and roads. All these and the 
like liberties 9how how fallacious it is to 
treat the lease as merely one for the acquisi- 
e tion of a certain number of tons of coal, or 
the agreed item of royalty as merely the 
price of each ton of coal. The contract is in 
truth much more complex. The royalty is 
“in substance a rent; it is the compensation 
which the occupier pays the landlord for 
that species of occupation which the contract 
between them allows” to quote the words of 
Lord Dennan in (1876) 10 Q. B. 178. 6 He was 
referring to leases of coal mines, clay pits 
and slate quarries. He added that in all these 
the occupation was only valuable by the 
removal of portions of the soil. It is true 
that he was dealing with occupation from 
d the point of view of rating, but occupation 
has the same meaning in its application to 
matters of taxation such as are involved in 
this case. 

There is, therefore, in their Lordships’ 
judgment, no real justification for treating 
the royalties as capital payments. They think 
that they are “ income ” within the meaning 
of the Act, whatever may be the exact defi¬ 
nition of that word in the Act. Its applica¬ 
bility may, in particular cases, differ because 
the circumstances, though similar in some 
respects, may be different in others. Thus 
the profit realised on a Bale of shares may 
be capital if the seller is an ordinary inves- 

5. (1876) 10 Q. B. 178 : 2 New Sess. Caa. 599 : 16 
L. J. M. C. 87 : 11 Jar, 515, B. y. Westbrook. 


tor changing his securities, but in some in- p 
stances at any rate it may be income if the 
seller of the shares is an investment or an 
insurance company. Income is not necessarily 
the recurrent return from a definite source, 
though it is generally of that character. In¬ 
come again may consist of a series of sepa¬ 
rate receipts, as it generally does in the case 
of professional earnings. The multiplicity of 
forms which “income” may assume is beyond 
enumeration. Generally, however, the mere 
fact that the income flows from some capital 
assets, of which the simplest illustration is 
the purchase of an annuity for a lump sum, 
does not prevent it from being income, f 
though in some analogous cases the true view 
may be that the payments, though spread 
over a period, are not income, but instal¬ 
ments payable at specified future dates of a 
purchase price. Such a case is illustrated by 
(1908) A. C. 299. 6 But, in their Lordships’ 
judgment, the royalties here are clearly in¬ 
come and not capital. They are periodical 
payments for the continuous enjoyment of 
the various benefits under the leases. The 
actual acquisition of the property in a parti- 
cular ton of coal at the moment when the 
lessees have cut and taken away the coal is 
only the final stage. 9 

The authorities already cited and many 
others to the same effect show that the fact 
that the mines, which form an element in 
the consideration for the royalties, are wast¬ 
ing assets is irrelevant. The English cases 
are sufficiently collected and explained by 
the Court of appeal in (1905) 1 K. B. 184 
affirmed in the House of Lords, (1906) A. 0. 

18 . 7 That case states principles which are 
generally applicable in India as well as in 
England. If the receipts are income, it is not 
material for tax purposes that that for which 
they are paid comes from a wasting pro¬ 
perty. If the payment ceases because the k 
source ceases so does the tax. Once it is esta¬ 
blished that the royalties are income within 
the meaning of the Act it is not material 
that the mines are in course of being ex¬ 
hausted unless there is provided in the Act 
that there should be a deduction from the 
income on that particular ground. But there 
is under the Indian Aot no provision for 
allowance for amortisation in respeot of the 
minerals being exhausted. Indeed, where as 

6. * (1903) 1903 A. C. 299 : 72 L. J. K. B. 017 : 8® 

L.T. 1 : 51 W.B. 675: 4 Tax.Cas. 618 : 19 T.LJt. 

550, Scoble v. Secretary of State. 

7. (1905) 1 K. B. 184 affirmed in 1906 A.C. 18 : 7fr 
L. J. K. B. 44 : 93 L. T. 705 : 54 W. B. 413 : 22 
T.LJt. 94 : 60 S. J. 74 : 5 Tax. Caa. 172, Alianz* 

Co. Ltd. v. Bell. 
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a here the lease is for 999 years, an attempt to 
quantify the appropriate allowance would 
be scarcely practicable. However, S. 12 (2) 
already quoted in this judgment, expressly 
excludes allowances in respect of capital ex- 
penditure. Any ordinary expenditure incur¬ 
red by the appellant in connexion with the 
leases, such as the cost of collection of the 
royalties, has been duly allowed. For these 
reasons which are substantially those given 
by the learned Judges of the High Court, 
their Lordships agree with them in their 
conclusions. Accordingly the appeal fails 
and should be dismissed. 
b Their Lordships in doing so are in agree¬ 
ment with the current of judicial opinion in 
the Indian Courts. They may start by cit¬ 
ing the deoision of the Caloutta High Court 
in 1907 in 34 Cal. 257 8 and the elaborate 
judgment of Mookerjee J. at p. 283 which has 
never been dissented from in India. Similar 
views were expressed in the comparatively 
recent cases in the Patna High Court to 
which full reference has been made in the 
judgments under appeal. Their Lordships do 
not think it necessary to repeat here what 
has been so fully explained in these judg¬ 
ments. It is enough here to say that their 
c Lordships substantially agree with them. 
They refer particularly to the judgment of 
Dawson-Miller C. J. in 4 Pat. 73.® It may be 
added that on the question at issue, there is 
no difference in principle between the effect 
of the Act of 1922 and its predecessor, the 
Act of 1886 , in this matter. Their Lordships 
are of opinion that the judgment of the High 
Court should be affirmed and the appeal dis¬ 
missed with costs. They will humbly so 
advise His Majesty. 

B/K, Appeal dismissed. 

Solicitors for Appellant —Douglas Grant & Dold. 

Solicitors for Respondent— Solicitor, India Office. 


8. (’07) 34 Cpl. 267:6 C.L.J. 148, Manindra Chandra 
Nandi v. Secretary of State. 

9. (’24) 11 A.I.R. 1924 Pat. 679:821.0. 653: 4 Pat. 
73 : 5 P.L.T. 497, Shiva Prasad Singh v. Emperor. 
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and Porter, Sir George Rankin 
and Sir Madhavan Nair 

Valarshak Seth Apcar — Appellant 

v. 

Standard Coal Co., Ltd. and others — 

Respondents. 

Privy Counoil Appeal No. 24 of 1942. 


(a) Evidence—Appreciation of—Trial Court's 
opinion as to credibility of witness — Interfer- • 
ence in appeal. 

The appellate Court should not ordinarily interfere 
with the trial Court’s opinion as to the credibility of 
a witness as the trial Judge alone knows the de¬ 
meanour of the witness; he alone can appreciate the 
manner in which the questions are answered, whe¬ 
ther with honest candour or with doubtful plausibi¬ 
lity, and whether after careful thought, or with 
reckless glibness; and he aloDe can form a reliable 
opinion as to whether the witness had emerged with 
credit from a cross-examination. [P 1616,o] 

Q t p _ 

(’40) Chita ley, S. 107 N. 14 Pt. 1 ; O. 41 R. 1 
N. 13 Pt. 1. 

(’41) Mulla, Page 1156 Pt. (z). 

(b) Principal and agent—Commission agent f 
—Broker employed by seller introducing seller 
to prospective buyer—Contracts resulting from 
introduction—Remuneration of broker. 

A broker who is employed by a seller to introduce 
him to a prospective buyer is entitled to be paid 
whatever is in the circumstances the usual commis¬ 
sion on all contracts resulting from that introduc¬ 
tion. It may be a question whether a particular 
contract results from the introduction or not. Once 
the parties have as a result of the introduction been 
brought into business relationship by means of a 
contract then entered into, it may well be that a 
subsequent contract carries no commission for the 
broker because the subsequent contraot is the fruit 
not of the introduction, but of the satisfactory busi¬ 
ness relationship whioh the introduction established. 
(Second contraot held resulted from introduction.) - 
V [P 163d a/] 3 

Sir Thomas Strangman and J. M. Pringle — 

for Appellant. 

F. Wishart and W. W. K. Page — 

for Respondents. 

Lord Russell of Killowen —This is an 
appeal from a judgment and deoree of the 
High Court at Calcutta in its civil appellate 
jurisdiction (dated 28th February 1941), whioh 
reversed a deoree of the Court in its ordinary 
original civil jurisdiction (dated 8th August 
1939) pronounced in an action in which the 
plaintiff (now the appellant) sued the four 
respondent coal companies to recover broker¬ 
age. The trial Judge (Lort-Williams J.) gave h 
the plaintiff the relief which he sought, but 
on appeal the Chief Justice and McNair J. 
dismissed the action. The case is one of 
difficulty in that the rights of the parties 
depend upon happenings which took place 
many years ago, viz., at the end of the year 
1919 and early in the year 1920, while the 
action was tried in the year 1939, and the 
truth has to be ascertained from the docu¬ 
ments and the recollections of three wit¬ 
nesses, viz., the plaintiff, whose evidence 
was given in the witness-box before the trial 
Judge, and two witnesses for the defence 
whose evidence was taken on commission in 
England in the month of October 1988. A 
feature peculiar to the case is this : That 
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a while the trial Judge who saw the plaintiff, 
heard him give his evidence and was in a 
position to observe his demeanour as a wit¬ 
ness, accepted him “as an honest and 
straightforward witness with a good memory 
for main facts, but as might be expected 
after such a lapse of time, not for dates or 
minor details,” the High Court, on appeal, 
rejected the trial Judge’s opinion, thought 
the plaintiff lacking in candour, and dis¬ 
believed his evidence. 

Some facts, however, are not in dispute. 
The plaintiff was in the year 1919 a well- 
known coal broker who carried on business 
b in Calcutta. The four respondents were well- 
known coal companies, whose managing 
agents were Heilgers & Co. The coal depart¬ 
ment of that firm was in charge of a Mr. 
Wills. In 1918 there had come into existence 
a limited company called the Indian Iron & 
Steel Company, Limited (hereinafter referred 
to as the steel company) whose managing 
agents were Burn & Company, in which firm 
a Mr. Fairhurst was a partner. The steel 
company in December 1919, had not yet 
started operations, but it was making or 
contemplating making forward contracts for 
coal, hoping at that time to be able to start 
c operations in or about the year 1921. The 
plaintiff called on Fairhurst on 1st December 
1919, and having verified from Fairhurst the 
fact that the steel company was contemplat¬ 
ing the purchase of coal, told Fairhurst that 
he knew a seller. It was arranged that he 
would bring the sellers in. On the following 
day, the plaintiff called on Wills, and told 
him he could introduce him to a buyer of 
coal, and at Wills’s request he took Wills 
round to Burn & Company’s office and in¬ 
troduced him to Fairhurst. Terms were then 
discussed, the price being 8 annas above 
railway rates with a minimum of Rs. 4-8-0 
d per ton. On the following day (3rd December) 
Wills told the plaintiff to tell Fairhurst that 
he was willing to make a contract for 20 
years for the sale of from 12,600 to 15,000 tons 
monthly. The plaintiff reported this offer to 
Fairhurst. The plaintiff took no part in 
negotiating the terms ; as Wills said, the 
plaintiff took him to the buyer, that was all 
he did. Fairhurst and Wills agreed terms 
which were eventually incorporated in a 
formal contract exeouted by the steel com¬ 
pany and the four coal companies. The date 
on which the contract was to come into 
operation was postponed from time to time, 
but eventually in the formal contract the 
date was fixed at 1st April 192S. By this con¬ 
tract, the coal companies agreed to sell and 


the steel company agreed to buy 16,000 tons e 
df coal monthly for a period of 20 years at 
8 annas above State railways rates, with a 
minimum price of Rs. 4-8-0 per ton. 

In fact, unknown to the plaintiff, on the 
same 29th April 1920, there was executed a 
second contract between the four coal com¬ 
panies and the steel company coming into 
operation on 1st April 1923, for the sale dur¬ 
ing 20 years of 20,000 tons of coal monthly 
at the same price and in other respects on 
the same terms as the price and terms con- 
tained in the other contract between the 
parties. The plaintiff, after he became aware 
of the execution of this second contract, and / 
that deliveries were being made under it, 
brought his action claiming brokerage com¬ 
mission thereunder as being a contract which 
resulted from his introduction of seller to 
buyer. Upon those facts the plaintiff would 
appear prima facie to be entitled to what¬ 
ever is the usual commission ; for there can 
be little doubt that these two contracts exe¬ 
outed at the same time resulted from the 
introduction. No legally binding relationship 
existed between the parties until 29th April 
1920, and then the two contracts are simul¬ 
taneously brought into being, constituting 
for the first time a binding relationship be- 9 
tween the buyer and seller who had been 
brought together by the broker. 

The issue between the parties can now be 
stated. The defendants allege that the plain, 
tiff was not employed as a broker to intro¬ 
duce a buyer of coal generally, but was 
employed as broker for one specific transac¬ 
tion only, viz., to introduce a buyer who 
could enter into a contract to buy 12,500 to 
15,000 tons of coal monthly, and that the 
only commission to which he is entitled is a 
commission due in respect of the first con¬ 
tract. It will thus be seen that acute conflict 
exists as to what took place between the h 
parties in the early days of December 1919, 
which necessitates a close consideration of 
the oral evidence of the plaintiff, and Messrs. 
Wills and Fairhurst, and the documents 
available, as well as of the course of events 
which led up to the execution of the two 
contracts. The plaintiff maintained through¬ 
out his evidence that in his first interview 
with Fairhurst a large monthly tonnage was 
mentioned, and that when he spoke to Wills 
of a possible buyer it was in connexion with 
a large monthly tonnage. The figure stated 
by him in his evidence was 40,000 to 50,000 
tons. On the other hand Fairhurst said that 
he told the plaintiff that they wanted about 
15,000 tons ; while Wills’ evidence was that 
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a having looked at his records he saw that he 
was not in a position to contraot to supply 
more than from 12,500 to 15,000 tons monthly; 
and that he instructed the plaintiff to make 
an offer to Fairhurst of 16,000 tons. It is 
upon this issue that the appellate Court 
reversed the findings of faot of the trial 
Judge, and held that the plaintiff 

introduced Wills to Fairhurst for the specific purpose 
of effecting the sale of about 15,000 tons of coal, 
and once that sale was effected he had earned his 
brokerage and was not entitled to any further re¬ 
muneration however many contracts the parties 
might conolude. 

They treated the plaintiff as a witness 
5 whose testimony should not be believed, and 
accepted as accurate the evidence of Fair¬ 
hurst and Wills. In their Lordships’ opinion, 
the High Court on appeal was not justified 
in this case in taking a different view of the 
plaintiff’s credibility from that adopted by 
the trial Judge. McNair J., enumerates a 
series of points upon which he bases his 
view that the plaintiff’s evidence is such 
that reliance cannot be placed upon it, but 
they are just the sort of points as to which 
the only person who can effectively form an 
opinion and draw conclusions is the trial 
Judge who has the witness before him. He 
c alone knows the demeanour of the witness; 
he alone can appreciate the manner in which 
the questions are answered, whether with 
honest candour or with doubtful plausi¬ 
bility, and whether after careful thought, or 
with reckless glibness. He alone could form 
a reliable opinion as to whether the plaintiff 
had emerged with credit from a cross-exa¬ 
mination, lasting the greater part of two 
days, which was to a great extent repeti¬ 
tious, and sometimes offensive. 

Their Lordships* own opinion of the 
plaintiff’s credibility, formed after careful 
consideration of the whole evidence, agrees 
d with that of Lort-Williams J. They think 
that making all due allowances for the effect 
on memory of the lapse of time, the plain¬ 
tiff’s story is in all main respects true and 
reliable. Whether the plaintiff mentioned 
the actual figures of 40,000 to 50,000 tons, 
seems of small importance compared with 
the real issue, viz., did he bring Wills into 
touch with Fairhurst as with a person likely 
to be a large purchaser of coal, or did he 
merely bring them together for the sole 
purpose of effecting one single transaction, 
viz., a sale and purchase limited to 16,000 

tons ? . 

What are the probabilities ? It is cer¬ 
tainly not improbable that the agent of a 
new company like the steel company, even 


though its immediate requirements were res- fi 
tricted, should hint at future expansion and 
the possibility of larger requirements; nor is 
it improbable that Wills, while cautious as to 
his order at the time, should hope for and 
anticipate larger volumes of business there¬ 
after. “He told me,’’ says the plaintiff, “that 
he could at the moment offer 15,000 tons.’’ 
While as a rule, it is wrong to justify an 
estimate of probabilities by the ultimate 
issue of events, the circumstances of this 
case are so remarkable that they seem to 
afford a strong test whether the rule does 
not, in this instance, admit of an exception. 

What are the facts ? That simultaneously f 
with the execution of the first contract, 
there was executed a further contract for 
20,000 tons, on identical terms, is common 
ground. The estimate of probability is cer¬ 
tainly justified by the result; but the respec¬ 
tive dealings and conduct of the contracting 
parties during the period which elapsed 
between the introduction by the plaintiff 
and the execution of the contracts, must 
now be considered. 

First, as regards the coal companies. 
Wills was in negotiation with the Tata Iron 
& Steel Co., Ltd., (hereinafter referred to as 
Tata’s) for the renewal of a 25 years’ con- g 
tract for the supply of 80,000 tons of coal 
monthly, but only at railway rates with a 
minimum price of Rs. 3 - 12-0 per ton. Tata’s 
were old customers of the coal companies, 
and before the incorporation of the steel 
company, were the only steel manufacturers 
on a large scale in India. A contract on 
those lines Wills was prepared to recom¬ 
mend to the coal companies, but that was 
before he had heard of the steel company as 
a purchaser and had seoured his introduc¬ 
tion to Fairhurst. On or about 6 th Decem¬ 
ber 1919, he received a letter from Tata’s 
agent (Tutwiler) stating that Tata’s were h 
agreeable and asking for a draft contraot on 
the above lines. In the meantime Wills had 
come to terms with Fairhurst at the larger 
price, subjeot, of course, to the approval of 
their respective boards. It is true that Fair¬ 
hurst had somehow got to know of Tata’s 
price, and had suggested that the steel com¬ 
pany ought not to pay more; but on 4th 
December Wills told Fairhurst by a letter 
of that date (with how little truthfulness 
can now be seen) that Tata’s had offered 
the larger price, and that he could not meet 
Fairhurst on the point. On 8 th December 
Fairhurst wrote to Wills confirming the 
proposed contraot to purchase 15,000 tons 
monthly at the larger price, commencing 
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a from April 1921. On 19th December 1919, 
board meetings of the four coal companies 
were held at which the proposed contract 
with the steel company was approved. On 
20 th December 1919, Wills wrote to Tutwiler 
offering to negotiate a 20 years’ contract for 
25,000 tons monthly at the larger price, an 
offer which was promptly refused. From that 
time, as Wills admits, Tata’s were off, and 
a large monthly quantity became available 
to sell to the steel company. That a further 
dealing between Fairhurst and Wills had 
already been mooted is clear from a letier 
written by Wills to Fairhurst on 2nd Janu- 
fc ary 1920 which contains the following pas¬ 
sage : 

Regarding the further quantity you were requir¬ 
ing can you now come to a decision on this point ? 
You informed me on the last occasion I saw you, 
you thought you could do something towards the end 
of February. My trouble is I have other long con¬ 
tracts pending and I must decide one way or the 
other by this time next week. 

To this Fairhurst replied on the next day: 

Regarding further quantities I am sorry we shall 
not be in a position to fix for more, until near the 
end of February and I hope you can hold the matter 
over till then. 

A few days later Fairhurst suggested that 
the steel company should be given an option 
• e to purchase 20,000 tons monthly over a 
period of 20 years at 4 annas above railway 
rates, or (if with an option to extend the 
contract for a further 20 years) at 8 annas 
above railway rates; the contract to run 
from April 1928. The option was given (and 
accepted) at 8 annas above railway rates, 
but with no power to extend the contract 
beyond the 20 years. 

The dealings and conduct of the steel 
company during this period must now be 
considered. It is obvious from the letters of 
2nd and 3rd January 1920, that Fairhurst 
(who was a director of the steel company) 
g had since his introduction to Wills contem¬ 
plated the likelihood of his company requir¬ 
ing to purohase further quantities of coal, 
and had so informed Wills. They had dis¬ 
cussed the matter some time or times before 
2nd January 1920, but exactly when or how 
often is left undetermined. The letter of 2nd 
January 1920 certainly suggests more than one 
occasion. Fairhurst, however, could not “fix” 
anything until near the end of February for 
reasons whioh the minutes of the board 
meetings of the steel company directors 
make clear. The steel company was still in 
its opening stage. Its initial plant was still 
in course of erection, indeed delays had 
occurred which had necessitated the post¬ 
ponement of the operation of the 15,000 tons 


contract to April 1922. The coal contraots e 
already negotiated provided enough for the 
initial plant. But the company was not to 
rest content with business on that scale; its 
ore reserves had been proved to be sufficient 
for not less than 100 years. A scheme was 
accordingly being considered, and worked 
out by the managing agents, which involved 
an increase of the company’s capital by 
Rs. 15,000,000, the acquisition of two more 
blast furnaces, foundry plant, etc., and as a 
consequence the securing of forward contracts 
for the purchase of large quantities of coal. 

A board meeting was held on lSth January 
1920, at which the managing agents brought f 
forward their proposal. They pointed out 
that they were in a position to purchase 
the best coking coal sufficient for doubling 
the size of the plant for 20 years ahead 
(this Fairhurst admitted referred to his dis¬ 
cussion with Wills as to further sales); and 
that it was advisable to increase production 
while exchange was high, and plant could 
be purchased at low cost. The proposal 
was sanctioned and directions were given 
for the summoning of an extraordinary 
general meeting of shareholders for the pur¬ 
pose of increasing the company’s capital. 

The reason why, notwithstanding Fair- g 
hurst’s willingness to purchase and Wills’s 
desire to sell further coal, Fairhurst was not 
“in a position to fix for more until near the 
end of February” is now apparent; first the 
directors and then the shareholders had to 
be consulted, and these things take time. 

All went well, however, and on 1 st March 
1920, Burn & Company wrote to Heilgers 
exercising the option. Meanwhile, the actual 
terms of the 15,000 tons contract had been 
settled between the parties, and these 
mutatis mutandis were to apply to the 
20,000 tons contract. The two drafts were 
engrossed and the engrossments were duly h 
executed on or about 29th April 1920. 

Prima facie, it is difficult to dissociate the 
two contracts, or to imagine that when the 
representatives of the buyer and seller had 
been brought together, the prospect of 
large dealings had no place in the contem¬ 
plation of either. Fairhurst however alleged 
that it was not so, because (he said) the 
scheme which involved these large pur¬ 
chases by the steel company had not entered 
the mind of anyone until some date after 
20th December 1919. It is difficult to believe, 
in regard to a scheme of this magnitude, 
that it can have been conceived, worked out, 
and adopted all within so short a period. 

The trial Judge felt unable to accept this 
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« evidence, and their Lordships feel the same 
difficulty. The only reason given by Fair- 
hurst for his allegation shows that he has 
no real recollection about the matter, be¬ 
cause he first purported to rely on a letter 
of 20th December 1919 (whioh was not forth¬ 
coming), and ultimately when pressed said: 

What fixes it so definitely in my mind is that at 
the time I negotiated the 15,000 tons contract I 
did not want any more. 

In the same way Wills, when asked when 
he first knew that the steel company re¬ 
quired a further quantity of coal, bravely 
answers, “subsequently to 20th December. 

$ It is in the correspondence;” and when 
pressed why he says after 20th December, 
his reply is “because there are no other 
letters here.” This witness also has clearly 
no recollection independently of what he 
sees in the correspondence; and the corres¬ 
pondence is of no assistance on this head, 
except to show that the prospect of further 
orders from the steel company had been 
under discussion some time before 2nd Janu¬ 
ary 1920. In their Lordships’ opinion, the 
trial Judge was right in accepting the evi¬ 
dence of the plaintiff (whose recollection 
and truthfulness he had the opportunity of 
^5 judging) in preference to the testimony of 
witnesses which proved to be based on some 
correspondence which on examination failed 
to justify it. 

Much stress was properly laid by counsel 
for the respondents on the fact that the 
plaintiff in sundry letters written before 
action had made no mention of the large 
figures to whioh he testified in his evidence. 
That is true; and indeed he claimed at first 
under a contract which had been executed, 
securing his commission in respect of the 
15,000 tons contract. On the other hand, the 
respondents in refusing to admit his claim, 
d based their refusal on wholly untenable 
grounds. They alleged that he was entitled 
to commission in respect of the first contract 
because he had negotiated it; but that he 
was not entitled to commission in respect 
of the second contract, because it was made 
between the parties direot, without any 
negotiation by him. In truth, he negotiated 
neither contract. What he did was to intro¬ 
duce a seller to a buyer. It is not until the 
■matter is thrashed out and the evidence 
itaken, that the true legal position emerges. 

A broker who is employed by a seller to 
introduce him to a prospective buyer is 
| entitled to be paid whatever is in the cir¬ 
cumstances the usual commission on all 
iiloontracts resulting from that introduction. 


It may be a question whether a particular e 
contract results from the introduction or not. 
Once the parties have as a result of the 
introduction been brought into business rela¬ 
tionship by means of a contract then entered 
into, it may well be that a subsequent con¬ 
tract carries no commission for the broker 
because the subsequent contract is the fruit 
not of the introduction, but of the satisfac¬ 
tory business relationship which the intro¬ 
duction established. No such question can 
arise in the present case. There was no 
binding business relationship established 
between the parties until 29th April 1920, 
when at the one time, the two contracts in / 
identical terms, and eaoh the result of the 
introduction in the previous December, were 
executed by the respective parties. Indeed, 
that the second contract was as much a 
result of the introduction as was the first is 
undeniable, and such was the view of both 1 
Courts. 

Their Lordships are of opinion that the 
plaintiff was not employed by Wills merely 
to find a purchaser for a specified quantity 
of coal. Wills did not send for the broker. 
The broker came to him with an offer to 
introduce a purchaser, and Wills employed 
him to effeot the introduction. This the g 
plaintiff did, and thus became entitled to 
the usual commission upon the two con¬ 
tracts which resulted from that introduction. 
What is the usual commission is not in 
dispute; it is 1 anna per ton on all coal 
delivered and paid for under the contracts. 
This appeal should accordingly be allowed. 

Their Lordships desire to add some fur¬ 
ther observations. The trial Judge was not 
in their opinion justified in stating that two 
separate agreements were drawn up with 
the intention of concealment, and avoiding 
a claim to commission in respect of the 
20,000 tons. The evidence does not they think h 
justify this view. Two agreements were 
advisable and were justified by the fact that 
as originally drawn they commenced to run 
from different dates; and it was only by 
reason of an eleventh- hour alteration in the 
engrossment of the first contract that the 
commencement dates coincided. Although 
at first sight the double transaction bears an 
appearance of questionable behaviour, their 
Lordships are satisfied that no one concerned 
acted with any intention of depriving the 
plaintiff of anything to which he was en¬ 
titled. Their Lordships also fully appreciate 
the difficulties under whioh both Fairhurst 
and Wills laboured in having, after the lapse 
of so many years and after a long retire- 
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a ment from business, to give evidence as to 
one of their many transactions with their 
various customers. They were, their Lord- 
ships feel no doubt, witnesses who were 
anxious to speak the truth, but they were 
necessarily in the main dependent upon their 
previous perusal of such documents as were 
available. 

Reference has been made above to an 
agreement which was prepared and exe¬ 
cuted, securing to the plaintiff his commis¬ 
sion in respect of the first contract. It was 
prepared by the solicitors who drafted the 
coal contracts, and was executed at the end 
b of May 1920. After reciting (contrary to the 
fact) that the plaintiff had negotiated the 
first contract, the defendants thereby cove, 
nanted in consideration of the promises to 
pay him brokerage at the rate of one anna 
per ton on all coal which should be actually 
delivered and paid for under the first con¬ 
tract or any agreement substituted therefor. 
The terms of this document no doubt sug¬ 
gest that his right to commission rests on 
his services as a negotiator and not as the 
introducer of a purchaser; but he accepted 
the document in complete ignorance of the 
second contract, believing as well he might 
c that the document gave him all he was then 
entitled to. There is nothing in the docu¬ 
ment really inconsistent with a claim to 
commission on any other contraot which 
resulted from his introduction. It may, 
however, be pointed out that the fact that 
this special formal agreement was adopted, 
appears to be inconsistent with the sugges¬ 
tion that the plaintiff was merely employed 
by a seller of coal as a broker to negotiate 
and obtain a particular contraot for the 
purchase of a specified amount of coal. If 
suoh had been the case the transaction would 
normally, according to the evidence, have 
d assumed the form of a sold note, under which 
a commission, specified on its face, would 
have been payable to the broker. 

For the reasons indicated their Lordships 
are of opinion that this appeal should be 
allowed. The deoree of 28th February 1941, 
should be discharged and the decree of the 
trial Judge restored but with this alteration, 
that in place of the declaration therein con¬ 
tained there be substituted a declaration 
“that the plaintiff is entitled to remunera¬ 
tion at the rate of one anna per ton in res¬ 
pect of all coal delivered and paid for under 
the said contraot subsequently to the said 
80th day of June 1989.” They will humbly 
advise His Majesty accordingly. The res¬ 
pondents must pay the appellant’s costs of 
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Ryots of Garabandho and other villages 

— Appellants 
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Zamindar of Parlakimedi and another 

— Respondents- 

Privy Council Appeal No. 60 of 1939. 

(a) Certiorari—Writ of—Nature and scope of. 

The ancient writ of certiorari in England is an 
original writ which may issue out of a superior Court 
requiring that the record of the proceedings in some 
cause or matter pending before an inferior Court 
should be transmitted into the superior Court to be 
there dealt with. The writ is so named because, in 
its original Latin form, it required that the King 
should "be certified" of the proceedings to be invest)- 0 
gated, and the object is to secure by the exercise of 
the authority of a superior Court, that the juris¬ 
diction of the inferior tribunal should be properly 
exercised. This writ does not issue to correct purely 
executive acts, but, on the other hand, its application 
is not narrowly limited to inferior "Courts" in the 
strictest sense. Broadly speaking, it may be said that 
if the act done by the inferior body is a judicial act, 
as distinguished from being a ministerial act, certior¬ 
ari will lie. The remedy, in point of principle, is 
derived from the superintending authority which the 
Sovereign’s Superior Courts, and in particular the 
Court of King's Bench, possess and exercise over 
inferior jurisdictions. This principle has been trans¬ 
planted to other parts of the King’s dominions, and 
operates, within certain limits, in British India. 

[P 165/t; P 166a] . 

C. P. C. — * 

(*40) Chitaley, Government of India Act, 1915, 

S. 107, N. 17 Pt. 1. 

(’41) Mulla, Page 408, Note "Certiorari." 

(b) Certiorari — Writ of — High Court of 
Madras has no jurisdiction to issue certiorari' 
to any one outside town of Madras unless he is 
British subject : I.L.R. (1938) Mad. 858=(’38) 25 
A.I.R. 1938 Mad. 381=178 I.C.416, REVERSED. 

The High Court of Madras has no power to issue 
writ of oertiorari on any one outside the presidency 
town of Madras unless he is a British subject though 
the High Courts of Calcutta, Madras and Bombay 
have power to issue certiorari in the exercise of their 
local jurisdiction. The power of superintendence given 
by S. 15, Indian High Courts Act of 1861, and 
afterwards by S. 107, Government of India Act, 1915, 
does not inolude a right to issue a writ of certiorari 
to individuals or official bodies exercising judical 
functions in the mofusail. (History of High Court ft- 
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power to issue prerogative writs traced) : I. L. R. 
(1938) Mad. 858=(’38) 25 A.I.R. 1938 Mad. 381 = 
178 I. 0. 416, REVERSED ; Observations of Sun- 
dara Ayyar J. in 36 Mad. 72, Approved ; Case law 
reviewed. [P 1776; P 179/,g] 

In proceedings for settling fair and equitable rent 
under Chapter 11, Madras Estates Land Act, the 
Speoial Revenue Officer of the district of Ganjam in 
the Northern Circars doubled the previous rents in 
respect of the lands situate in the district of Ganjam. 
On appeal by the ryots a single member of the Board 
of Revenue in Madras reversed the decision of the 
Special Revenue Officer and allowed inorease of rent 
of only 12$ per cent. In revision the Collective Board 
of Revenue under S. 172, Madras Estates Land Act, 
allowed the inorease of rent of 37$ per cent. The 
ryots then applied to the Madras High Court to issue 
a writ of certiorari to the Board of Revenue and 
& quash the order passed by it : 

Held that the lands in dispute being situate in 
the mofussil and the ryots and the Special Revenue 
Officer being residents in the mofussil, the High 
Court had no jurisdiction to issue a writ of certiorari. 
The fact that the Board of Revenue as a body was 
ordinarily resident or located within the town of 
Madras did not give the High Court jurisdiction to 
issue the writ of certiorari. [P 178 e,f,g] 

Held further that in giving directions under 
S. 172, Madras Estates Land Act, 1908, the Board 
of Revenue was to be considered not as a Court, or as 
the highest Court in a hierarchy of revenue Courts 
but as an official body especially entrusted with par¬ 
ticular duties whioh included duties of a judicial 
character : (’32) 19 A. I. R. 1932 Mad. 612 (F.B.) 
and (’34) 21 A. I. R. 1934 Mad. 231, Approved. 

C [P 1786] 

C. P. C. —- 

(’40) Chitaley, Government of India Act, 1915, 
S. 107, Notes 2 and 17. 

(’41) Mulla, Page 408, Note "Certiorari.” 

(c) Madras Estates Land Act (1 of 1908), 
Ss. 168 and 30 (1) (b)—Proceedings under S. 168 
—Revenne Officer is not bound by S.30 (1) (b). 

In settling fair and equitable rent under S. 168 the 
Revenue Officer must take the provisions of S. 30 
(1) (b) into consideration but he is not strictly bound 
by those provisions. The main distinction between a 
proceeding under Chap. 11 of the Act and steps taken 
under Chap. 3 of the Act is that under Chap. 3 the 
existing rent is a statutory datum-line. This is neces¬ 
sarily involved in the character of the right whioh 
is granted to the landlord by the terms of ol. (1) of 
d g. 30 . But, under Chap. 11, the existing rent has 
only the benefit of a presumption and its fairness has 
to be proved. For this purpose, many matters have 
to be considered and rules have been made under the 
Aot requiring that attention should be paid to a 
number of matters suoh as the condition of the land, 
the nature of the soil, the prevailing rates of rent in 
adjoining villages, and so forth. [P 180/,g| 


(e) Madras Charter of 1800, Cls. 8, 21, 22, 33 
and 34—Interpretation of—Supreme Court had e 
no power to issue writ of certiorari on any one 
outside Madras unless he was British subject. 

It is not correot to say that Cl. 8 gave jurisdiction 
to the Supreme Court to issue the writ of certiorari 
to a Court of the company anywhere throughout the 
province. Clause 8 gives and in general terms defines 
an authority whioh is to be exercised over those who 
by the later olauses are made subjeot to it. It is not 
possible to treat Cl. 8 as giving a separate jurisdic¬ 
tion over all persons in the province independently 
of Cls. 21, 22, 33 and 34. The words "as far as cir¬ 
cumstances will admit” in Cl. 8 render it impossible 
to regard the reference to the King’s Bench as found¬ 
ing a general jurisdiction outside the presidency town 
independent of and inconsistent with the other pro¬ 
visions of the oharter. It is impossible to maintain 
that under Cl. 8 the Supreme Court derived a right f 
to issue prerogative writs to a person outside the 
limits of the presidency town who was not personally 
subject to their civil and criminal jurisdiction. The 
Supreme Court did not possess the power to issue a 
writ of certiorari on any one beyond the limits of 
Madras unless he was a British subject. No distinc¬ 
tion can be drawn as regards the issue of preroga¬ 
tive writs under Cl. 8 between a criminal, a civil, a 
revenue, or any other Court of the company and an 
officer of the company authorised to make a decision 
of a judicial character : View of Sadasiva Ayyar J. 
in 36 Mad. 72, Not approved ; Case law reviewed. 

[P 174,/,g; P 177d,e,/;P 179c] 

C. P. C. — 

(’40) Chitaley, Government of India Aot, 1915, 

S. 107, Notes 2 and 17. 

S. P. Khambatta — for Appellants. g 

Sir Herbert Cunliffe, J. M. Parikh and P. V . 
Subba Row — for Respondents. 

Sir Walter Monckton, W. Wallach and B.J.M, 
McKenna , amici curia. 

Yiscount Simon L. C. — This appeal is 
brought, by leave of the Madras High Court, 
from an order of that Court dated 5th Nov¬ 
ember 1937, dismissing the appellants’ appli¬ 
cation that a writ of certiorari should issue 
to the Board of Revenue at Madras to bring 
up, in order to be quashed, an order made by 
the Collective Board, on 9th October 1936, 
under S. 172, Madras Estates Land Act, 1908. 
The ancient writ of certiorari in England is ^ 
an original writ which may issue out of a 
superior Court requiring that the record of 
the proceedings in some cause or matter 
pending before an inferior Court should be 
transmitted into the superior Court to be 
fffribrfe /VlQBteT ircith. The writ is so named 
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speaking, it may be said that if the act done 
by the inferior body is a judicial act, as 
distinguished from being a ministerial act, 
certiorari will lie. The remedy, in point of 
principle, is derived from the superintending 
authority which the Sovereign’s Superior 
Courts, and in particular the Court of King’s 
Bench, possess and exercise over inferior 
jurisdictions. This principle has been trans¬ 
planted to other parts of the King’s domi¬ 
nions, and operates, within certain limits, in 
British India. 


The appellants are ryots of three villages 
included in the Parlakimedi estate in the 
* district of Ganjam in the Northern Circars. 
The respondents are (l) the Zemindar of 
Parlakimedi and (2) the Board of Revenue 
at Madras. In October 1925, the zemindar 
applied, under chap. 11 , Madras Estates Land 
Act, for the settlement of rent in respect of 
these villages, and, by a supplemental appli¬ 
cation in March 1926, (which was inspired by 
a decision just previously given by the High 
Court of Madras in 49 Mad. 499 1 ) he applied 
for settlement of a “fair and equitable rent” 
under S. 168 (l) of the Act. The Government 
of Madras in November 1927, directed the 
c Special Revenue Officer of the district to 
settle a fair and equitable rent in respect of 
lands in the said villages. After memoranda 
had been submitted by the contesting parties 
and after elaborate investigations on the spot, 
the Special Revenue Officer in 1935 made an 
order doubling the previous rents. On the 
ryots’ appeal to the Board of Revenue, a 
member of that board sitting alone reversed 
this decision and allowed an increase of rent 
of only 12$ per cent., considering himself 
bound by proviso (b) of cl. (l) of S. 30, which 
(for the cases to which it applies) runs as 
follows : 

^ Provided.that no enhancement under thia 

clause shall raise rent by more than two annas in 
the rupee of the rent previously payable for the 
land. 

The zemindar appealed by way of revision 
to the Collective Board of Revenue from the 
decision of the single member. The Collective 
Board on 9th October 1986, decided by a majo¬ 
rity of two members to one, that proviso (b) 
of S. 30 (l) did not apply to the case. On the 
other hand, they were not prepared to en¬ 
dorse so drastic an enhancement of rent as 
100 per cent., and fixed as the appropriate 
increase an enhancement of six annas in the 
rupee, or 37$ per cent., this increase to be 

1. (’26) 13 A.I.R. 1926 Mad. 480 : 94 I. C. 164 : 49 
Mad. 499, Valluri Narasimha Rao v. Ryots of Ped- 

damamidipalli. 


spread over a period of five years. On 9fch * 
February 1937, the present appellants peti¬ 
tioned the Madras High Court for a writ of 
certiorari to quash the order of the Collective 
Board of Revenue, complaining that the 
rents had been raised above the limit of two 
annas in the rupee or 12 $ per cent., which is 
the maximum increase permitted under S. 80 
(l) (b) of the Act. On 5th November 1937, the 
Madras High Court (Leach C. J. and Burn J.) 
held that if the section of the statute applied 
so that no increase beyond 12 $ per cent, could 
lawfully be made, the appellants would be 
entitled to a writ of certiorari addressed to 
the Board of Revenue to correct the illega- / 
lity, but that in the circumstances the Board 
of Revenue had power to enhance by 87$ per 
cent. The petition for the writ was therefore 
dismissed. 

The first of these questions, viz., whether 
a writ of certiorari provides a proper remedy 
if the Board of Revenue had exceeded its 
powers as above is a question of general im¬ 
portance and of considerable difficulty. Their 
Lordships have thought it right to enter 
upon this matter and to decide it, notwith¬ 
standing that, if the High Court of Madras 
is right in saying that the limitation to a 
12 $ per cent, increase does not apply in the 9 
present case, the broader question as to the 
use of the prerogative writ might be left un¬ 
decided. In view of this wider issue, their 
Lordships requested the Secretary of State 
for India to interest himself in the appeal 
and to provide assistance in the argument, 
and their Lordships are much indebted to 
the counsel instructed by the India Office on 
behalf of the Governor-General in Council 
for contributing their help to a somewhat 
involved investigation. 

The view that they had jurisdiction to 
issue the writ of certiorari in the present 
case was taken by the High Court of Madras h 
as the result of a line of recent decisions in 
that Court. At one time it had been held that 
the Board of Revenue exercised its functions 
under Chap, li, Madras Estates Land Act, as 
a civil Court and was subject as such to the 
revisional jurisdiction entrusted to the High 
Court by s. 107, Government of India Act, 
and s. 115 of the Code. This opinion however 
was overruled by a Full Bench in 63 M. L. J. 

450.* Their Lordships have no doubt that the 
decision of the Full Bench was on this point 
correct: but in so saying they must not be 
taken to decide that the Board of Revenne 

2. (’32) 19 A. I. R. 1932 Mad. 612 : 140 I.O. 331 : 

55 Mad. 883 : 63 M. L. J. 450 (F. B.), Baja of 
Mandasa v. Jagannayakulu. 
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A in any of its functions is a Court subject to 
the High Court’s appellate jurisdiction with- 
in the language of s. 107 of the Act, or a Court 
subordinate to the High Court within the 
meaning of S. 115 of the Code. The line of 
decisions which in the end affirmed the juris¬ 
diction to proceed by certiorari may be taken 
as beginning with 86 Mad. 72, 3 where the 
Revenue Divisional Officer of Ariyalur had 
directed the prosecution of the applicant for 
giving false evidence by an affidavit sworn 
in proceedings under the Income-tax Aot of 
1886. The two learned Judges who decided 
that case agreed that on the merits no writ 
6 of certiorari should issue, but they differed on 
the question of jurisdiction. Sundara Ayyar J. 
held that there was no jurisdiction. He was 
satisfied “that the Supreme Court did not 
possess the power to issue the writ on anyone 
beyond the limits of Madras unless he was 
a British subject” (p. 80), and said that 
“there has apparently been no case in which 
any of the High Courts issued a writ of 
eertiorari on an officer beyond the limits of 
its own original jurisdiction” (p. 8l). Sada- 
siva Ayyar J., however, held that “the power 
to issue the writ of certiorari to quash judi¬ 
cial proceedings passed by persons in the 
t mofussil does belong to the High Court” 
(p. 95). In 53 Mad. 979, 4 Venkatasubba Rao J. 
agreed with the view of Sadasiva Ayyar J., 
but both he and Madhavan Nair J. held that 
the writ could not be directed to the Governor 
in Council since an express statutory exemp¬ 
tion protected that authority. It would 
rather seem that the argument for the res¬ 
pondent in that case was directed not so 
much to questioning the law as laid down 
by Sadasiva Ayyar J. in the previous case, 
as to stressing the exemption enjoyed by the 
Governor and his ministers: and, for this 
reason, only the question of exemption was 
d touched upon by Madhavan Nair J. This 
case was, however, in 65 Mad. 187, 3 taken to 
have decided “that in the absence of express 
statutory prohibition the High Court pos¬ 
sesses the same jurisdiction in certiorari as 
the Court of King's Bench in England” 
(p. 149). In that case the writ was sought in 
respect of the removal of the applicant from 
membership of a panchayat Court at Tiru- 
pathi, but it was refu sed upon the merits. 

3. (’13) 36 Mad. 72 : 16 I.O. 755 : 23 M.L.J. 393 : 

13 Cr.L.J. 723, In re Nataraja Iyer. 

4 . (’30) 17 A. I. R. 1930 Mad. 896:128 I. C. 851 : 

63 Mad. 979 : 60 M. L. J. 25, Venkataratnam v. 

Secretary of State. 

5. (’82) 19 A. I. R. 1932 Mad. 33 : 135 I. C. 705 : 

55 Mad. 137 :61 M. L. J. 479, Muniswami Chetty 

v. Board of Revenue, etc. 


66 Mad. 579,® like the present case, concerned e 
the settlement of rent in the Gan jam district 
under ch. 11, Madras Estates Land Act, and 
a writ of certiorari was ordered to issue to 
the Board of Revenue in respeot of the 
board’s action under s. 171 of the Act in 
order that certain lands should be excluded 
from the settlement proceedings. The rea¬ 
soning of the judgments in that case is to 
the effect that certiorari may lie to quash 
proceedings not only of civil Courts but of 
executive authorities when entrusted with 
the duty to determine questions affecting 
the rights of subjects. Having correctly 
repelled as inconclusive the objection that / 
the Board of Revenue is not a “Court,” the 
learned Judges concluded that there was 
power to issue the writ in a proper case, but 
did not undertake an independent examina¬ 
tion of the constitutional or historical posi¬ 
tion of the Madras High Court under its 
charter in respect of the matter then before 
it. This would seem to show that they 
regarded the reasoning of Sadasiva Ayyar J. 
in 36 Mad. 72 3 as having been established by 
the later decisions in preference to that of 
Sundara Ayyar J. But so far as their Lord- 
ships have been able to discover, the writ 
which they directed to issue was the first g 
writ of certiorari to be issued by a Court in 
India independently of its jurisdiction over 
a presidency town and over British subjects 
or their servants. If any earlier case is to be 
discovered in the histories or law reports 
the attention of their Lordships has not been 
drawn to it. The observation which their 
Lordships have quoted from the judgment 
of Sundara Ayyar J., at p. 81 of 86 Mad. 72, 8 
has not been shown to be mistaken. 

While the sole purpose of the present 
appeal is to obtain a direction that a writ of 
certiorari should issue out of the Madras 
High Court to the Board of Revenue in res- h 
pect of proceedings to settle the rents payable 
‘for certain lands in Ganjam, it is necessary 
to consider the question of jurisdiction from 
two separate standpoints. This necessity 
arises out of the oircumstance that the 
Board of Revenue, which was first instituted 
in Madras in 1786, is located, like most of 
the organs of provincial Government, within 
the town of Madras. The jurisdiction may 
therefore be claimed, (a) independently of the 
local civil jurisdiction which the High Court 
exercises over the presidency town, or (b) 
solely by reason thereof, as an incident of 

6. (’34) 21 A. I. R. 1934 Mad. 231 : 148 I. C. 698: 

66 Mad. 579 : 65 M. L. J. 423, Zamindarini of 

Mandasa v. Ryots of Mandasa Zamindari. 
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a the location of the Board of Revenue within 
the town. In the decisions above mentioned 
the jurisdiction does not appear to their 
Lordships to have been regarded as inciden¬ 
tal to the location of the Board of Revenue 
and they will first deal with the matter 
independently of the local civil jurisdiction 
which the High Court exercises over the 
presidency town. The question depends in 
the first place upon the true construction to be 
put on the charter dated 26th December 1800, 
establishing the Supreme Court at Madras. 
If the power was given by that charter it is 
now vested in the High Court by virtue of the 
b Indian High Courts Act, 1861 (24 & 25 Vic. 
c. 104, S. 9), and the statutes repeating this 
provision (Indian High Courts Act, 1865, 
28 & 29 Vic. c. 16, Government of India 
Act, S. 106 ). The Supreme Court at Madras 
inherited the powers formerly possessed by 
the Mayor’s Court and Recorder’s Court, 
but the right to issue certiorari beyond the 
presidency town to Indians or to Courts of 
the company in the mofussii was not among 
these powers: their extra-local jurisdiction 
was confined to British subjects, apart from 
a limited jurisdiction over persons in the 
service of the company or of British subjects 
c (87 Geo. ill, c. 142, s. 10). If the power now 
claimed is to be found in the charter of 1800 
it must, their Lordships think, be found 
either in cl. 8 thereof or in the reference 
which the charter and the statute of 1800, 
89 & 40 Geo. ill, c. 79 (section 2) make to the 
powers of the Calcutta Supreme Court—a 
reference repeated by s. 17 of 4 Geo. IV, c. 71 
(1824). Section 2 of the Act of 1800 autho¬ 
rised His Majesty by charter to establish at 
Madras a Supreme Court 

with full power to exercise suoh oivil criminal ad¬ 
miralty and ecclesiastical jurisdiction both as to 
natives and British subjects and to be invested with 
suoh power and authority . . . and subject to the 
d same limitations restrictions and control . . . within 
the town of Madras . . . and within the territories 
which now are or may hereafter be subject to tbe 
Government of Madras as the said Supreme Court of 
Fort William in Bengal doth consist of, is invested 
with . . . within the said Fort William or the . . . 
provinces of Bengal, Bihar, etc. 

It is clearly necessary therefore to consider 
the history of the matter both in Calcutta 
and in Madras and, in outline at least, the 
circumstances in which the oharter was 
intended to take effeot in the province of 
Madras. The East India Company had in 
1765 obtained the grant of the dewani from 
the person whom it recognised as the rightful 
claimant to the throne at Delhi of the Mogul 
emperors. This grant was expressed to cover 
Bengal, Bihar and Orissa, but this last name 


may now be dropped, as the territory then e 
called Orissa has long been part of Bengal, 
and the province which now goes by the 
name of Orissa did not become part of British 
India till 1803. The company did not under¬ 
take the administration of the dewani— 
revenue and civil justice—by its own servants 
until 1772, but when in that year it “stood 
forth as dewan” a system of civil Courts was 
set up. These Courts were not Courts of His 
Majesty the King of England, nor did they 
administer the law of England. They were 
manned by European servants of the com¬ 
pany, who were not skilled in any system of 
law but had the assistance of “law officers’* f 
—kazis, muftis, maulavis, or pandits—to 
inform them as to the Mahomedan and 
Hindu laws. The changing and tentative 
arrangements for criminal justice before 1790 
are set forth in detail in the preamble to 
Reg. IX of 1798. Strictly speaking, criminal 
jurisdiction was part of the nizamat and not 
of the dewani; and the company, at least 
after 1775, did not profess to administer this 
at its own hand until 1790, but left it, nomi¬ 
nally at least and subject to some interfer¬ 
ence or supervision, in the hands of the Naib 
Nazim, whose Chief Court (nizamat adalat) 
sat at Murshidabad. From 1790, however, g 
the company took oriminal jurisdiction into 
its own hands and continued the Mahomedan 
criminal law as the public law of the land, 
applying it with modifications made from 
time to time, to Hindus as well as to Mos¬ 
lems. Appeals from the oivil Courts went to 
the Sudder Dewani Adalat and appeals from 
the criminal Courts to the Sudder Nizamat 
Adalat—Courts which consisted until 1801 
of the Governor-General and members of the 
Council. The company’s Courts—civil or 
criminal—had no jurisdiction over British 
subjects. These were before the Acts of 1818 
and 1833 few in the districts of Bengal and h 
Bihar and mostly in the service of the com¬ 
pany. It was not even considered that the 
company had any legal authority to make 
regulations binding upon British subjects 
who were not its servants. A legislative 
power with a general jurisdiction over British 
subjects and Indians alike was first estab¬ 
lished in India by the Act of 1833. Meanwhile 
the device was resorted to of refusing per¬ 
mission to any British subject to reside more 
than ten miles from the capital unless he 
entered into a bond to submit to the juris¬ 
diction of the zillah Judge in civil suits not 
involving more than five hundred rupees. 

(Ben. Reg. 3 of 1793, S. 9, 28 Of 1793, S. 2, Mad. 

Beg. 2 of 1802, S. 6.) 
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In 1778 by the Regulating Act (18 Geo. Ill, 
Cap. 68), Parliament intervened for the first 
time to control the company’s administra¬ 
tion. It authorised a Supreme Court to be 
established by charter at Fort William in 
Bengal to be a Court of record and to be a 
Court of Oyer and Terminer for the town of 
Calcutta and the factories subordinate there, 
to. The Supreme Court was to take the place 
of the Mayor’s Court whioh had since 1726 
existed as an English Court applying English 
law to the town and settlement. Section 14, 
Regulating Act, provided furtherjthat the 
Supreme Court, when established, should 
<, have authority over British subjeots who 
should reside in Bengal and Bihar under the 
company’s protection, and also that it could 
hear suits and complaints against any per. 
6on in the service of the company or of any 
British subject. It authorised the Governor- 
General and Council to make regulations for 
the settlement and subordinate places but 
these were to have no effect unless the Su¬ 
preme Court should think fit to register 
them; and as the Council was averse from 
submitting its regulations to this form of 
censorship this provision was in practice a 
dead letter. The Governor-General and mem- 
c bers of Council and the Chief I Justice and 
Judges were “to be and to have full power 
and authority to act as justices of the peace” 
for the settlement and subordinate factories. 

As regards the powers committed to the 
Supreme Court, the charter of 1774 intro- 
duced difficulties which cannot be imputed 
to the statute of 1773. Claiming to be autho¬ 
rised by its charter, the Court, as is well 
known, proceeded to entertain proceedings 
(inter alia) against the officers of the com. 
pany’s Court in respeot of their official 
acts, and the consequence of its proceed¬ 
ings in the “Patna” and “Cossijurah” 
d cases was that the company’s government, 
the Council, took steps to employ military 
force to prevent the orders of the Court from 
being carried out, and petitioned the autho- 
rities in England against the actions of the 
Court as attempts to extend the authority of 
the English law to the inhabitants of Bengal 
and Bihar. The result was the statute of 
1781 (21 Geo. in, cap. 70). The preamble reci¬ 
ted (inter alia) that it was expedient that 
the lawful government of the provinces 
should be supported and that the inhabitants 
should be maintained and protected in the 
■enjoyment of all their ancient laws, usages, 
rights and privileges. The Act fundamental¬ 
ly altered the scope and conditions of the 
Supreme Court's jurisdiction, superseding to 


a great extent but without formally amend- e 
ing the charter of 1774. The terms of the 
Madras charter of 1800, with which their 
Lordships are now immediately concerned, 
are intended plainly enough to incorporate 
the amendments of 1781 and thus to produce 
the same general result in Madras as in Cal¬ 
cutta. The Mayor’s Court had continued in 
Madras to exercise its jurisdiction under a 
charter of 1763 until it gave place in 1798 
to the Recorder’s Court authorised by the 
statute of 1797 (37 Geo. ill, Cap. 142); the Re¬ 
corder, Sir Thomas Strange, became in 1800 
the first Chief Justice of the new Supreme 
Court of Madras. / 

The effect of the Act of 1781 is therefore 
germane to the construction of the charter 
of 1800. It exempted the Governor-General 
and Council from the Court’s jurisdiction in 
respect of their official acts; it deprived the 
Court of jurisdiction in matters of revenue; 
it provided that no one was to be liable to 
its jurisdiction by reason of being a land 
holder or farmer of land or land rent; that 
no one should be amenable to the Court's 
jurisdiction by reason of being employed by 
the company or by a British subject in any 
matter of inheritance or contract, but only 
in respect of actions for wrongs and trespas- 9 
ses or in other civil cases by agreement in 
writing to submit thereto. It provided for 
the maintenance of a register of the names 
of Indians so employed. It gave the Supreme 
Court jurisdiction to try actions and suits 
against all inhabitants of Calcutta providing 
that the Hindu and Mahomedan laws res¬ 
pectively should be applied to their affairs; 
or the law of the defendant in cases where 
only one of the parties was a Hindu or Maho¬ 
medan. It preserved the rights of fathers of 
families. It confirmed the Court of Sudder 
Dewani AdalatasaCourtof civil appeal from 
the country Courts, and made it a Court of re- h 
cord, and its judgments final and conclusive 
save for appeal to His Majesty in Council. 

It gave to the Sudder Court exclusive juris¬ 
diction over offences and extortions in the 
collection of the revenue. It made the judi¬ 
cial officers of the country Courts, whether 
they were British or Indian, immune from 
actions in respeot of any order made by them 
and gave protection likewise to others for any 
acts done by their order. It conferred on the 
Governor. General and Council the power to 
make regulations “for the Provincial Courts 
and Councils”—a very limited power which 
strengthened by an Act of 1797, 87 Geo. Ill, 
Cap. 142, S. 8 — has produced the extensive 
system of laws known as the Bengal Regu. 
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a lationa. Certain other matters must be noticed 

before attempting to interpret the Madras 
charter of 1800 . Justices of the peace had 
functioned under the Mayor’s Court charters 
of 1726 and 1753 in Calcutta and Madras. 
When criminal proceedings became neces¬ 
sary against a British subject in the mofus- 
sil, a justice of the peace had to function for 
the purpose of dealing with the case or com¬ 
mitting the accused for trial. Section 161 of 
an Act of 1793 (33 Geo. in, Cap. 62), after reoit- 
ing that the members of Council and the 
Judges were the only justices of the peace 
for the province, gave power to the Gover- 
6 nor-General in Council to appoint 

such and so many of the covenanted servants of the 
said company or other British inhabitants .... to 
act as justices of the peace within and for the said 
provinces and presidencies and places thereto sub¬ 
ordinate. 

Such justices were not to sit on any Court 
of Oyer and Terminer unless called upon so 
to do. Their appointments were to issue under 
the seal of the Supreme Court. By s. 163 all 
convictions by any justices of the peace out 
of the Court of Oyer and Terminer were made 
removable by writ of certiorari within six 
months into the said Court. [Similar provi- 
c sion was made for Madras and Bombay in 
1807 (47 Geo. III, sess. 2, c. 68, S. 4).] In 1813 
the statute 53 Geo. HI, c. 165, recited in s. 106: 

Whereas His Majesty’s British subjects resident in 
the British territories in India without the towns of 
Galoutta, Madras and the town and island of Bom¬ 
bay are now by law subject only to the jurisdiction 
of His Majesty’s Courts at Calcutta, Madras and 
Bombay respectively, and are exempted from the 
jurisdiction of the Courts established by the said 
United Company within the said territories, to which 
all other persons whether natives or other inhabi¬ 
tants of the said territories without the limits of the 
towns aforesaid are amenable .... 

It went on to provide that in cases of as¬ 
sault, forcible entry or other injury accom- 
d panied with force a native of India might 
complain against a British subjeot to a 
Magistrate of the Zillah, who could acquit 
or convict and impose a fine not exceeding 
R8. 500. All such convictions were deolared 
to be removable by certiorari into the Courts 
9~ ®y er and Terminer and gaol delivery in 
the same way as under the 1793 Aot— a pro¬ 
vision which remained in force till Act 4 of 
1848 applied to such cases the ordinary sys¬ 
tem of appeals in the company’s Courts. Sec¬ 
tion 106 made provision for British subjects 
in the mofussil being sued in the company’s 
Court for small debts. By s.107 British sub¬ 
jects living more than ten miles from the 
Presidency town were put under the civil 
jurisdiction of the company’s Courts, both 


of first instance and appeal, if the cause of , 
action arose within their jurisdiction, but the 
British subject might appeal to the Supreme 
Court instead of to the company’s Court of 
appeal. Act 11 of 1836 abrogated this last- 
mentioned privilege. Other sections of this 
Act of 1813 have some historical significance: 
Ss. 99 and 100 gave the company power by 
regulation to impose certain taxes or daties 
on the Presidency towns and required the 
Supreme Court to recognise such regulations. 
Section 114 made the stealing of securities 
to be felony on the part of any person within 
the local limits of the criminal jurisdiction 
of any of His Majesty’s Courts at Calcutta, / 
Madras or Bombay, or on the part of any 
persons personally subject to the jurisdiction 
of any such Court. 

In view of the reference in the Madras 
statute and charter to the jurisdiction of the 
Supreme Court at Calcutta it would be 
almost conclusive of the present question 
could it be shown that the Calcutta Court 
after 1781 was in practice exercising or claim¬ 
ing jurisdiction over the country Courts 
throughout Bengal and Bihar by issuing 
to them the English prerogative writs of 
certiorari and mandamus. It would be a task 
of some difficulty and little profit to inves- 9 
tigate the praotice before 1781, but their 
Lordships are not satisfied, in view of 1781, 
Morton 210, 7 to whioh they will in, due 
course refer, that either of these writs was 
employed at all, though habeas corpus was 
certainly employed. However that may be, 
their Lordships think it reasonably plain 
that between 1781 and the end of the century 
no suoh jurisdiction was being exeroised in 
fact. They know of no case in which the 
Supreme Court issued either certiorari or 
mandamus to a country Court. The writ of 
habeas corpus came to be used in the form 
ad testificandum —that is as a mode of h 
summoning witnesses—in the course of the 
Supreme Court’s admitted jurisdiction over 
Caloutta and over British subjects: cf. 1889, 
Morton 184. 0 Whether the writ ad subjicien¬ 
dum was issued beyond the local jurisdiction 
only to British subjects, or to others for the 
purpose of protecting the liberty of British 
subjects, or more generally in aid of the 
Court’s local jurisdiction within Calcutta, 
is a question to whioh the answer is not 
altogether clear. But this writ would not 
ordinarily, if ever, issue to a Court, and their 
Lordships know of no case aft er 1781 until 

7. (1781) Morton 210, R. V. Ramgobind Mitter’s 
case 

8. (1839) Morton 184, DeveralTs case. 
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a the Bombay case of 1829, 9 to be hereafter 
mentioned, in whioh this writ was used by 
any of the Supreme Courts so as to interfere 
with the jurisdiction of any Court of the 
company. It would seem probable that the 
exercise of such jurisdiction in Bengal after 
1781 would have produced a definite reaction 
on the part of the Council and that such a 
jurisdiction would have been constantly ap¬ 
pealed to by litigants unsuccessful in the 
country Courts. 

The hierarchy of country Courts was the 
creature of the Bengal Regulations and after 
a number of changes had been made in the 
b original system of 1772, the system as revised 
was stereotyped in the CornwalliB Code of 
1793 —a body of fortyeight enactments, many 
of them lengthy and mostly drafted by Sir 
George Barlow, which held the field for 
twenty years as "the system of regulation 
and polity for the internal government of 
these provinces” (Harington "Analysis,” 
vol. 1, p. 16). An "adalat system,” so to call 
it, similar in character to that described in 
the Cornwallis Code was introduced into 
Madras in 1802 by a number of Regulations 
made by the Madras government in that 
year and between 1802 and 1806. As noted in 
c William Morley’s well known Digest (1850, 
Vol. 1, Introd. p. 80), before 1802 there were 
no company’s Courts at Madras. Civil and 
criminal justice had in many parts of the 
province continued much as it had been 
under the native rulers—there being a con¬ 
centration of authority in the hands of the 
collector of the district who took the place 
and exeroise the same wide powers as the 
amildar of the old regime. By 1799, Lord 
Wellesley had ordered the Madras Govern¬ 
ment to introduce the Bengal system without 
delay. (Wellesley’s Despatches, 1886 , vol. 2, 
p. 121.) The creation of a Supreme Court 
d was part of the same general policy. No 
provisions are to be found in the Bengal or 
Madras Regulations which suggest that the 
company’s Courts were liable to control or 
correction by writs such as habeas corpus, 
mandamus, or certiorari. Madras Regn. 6 of 
1802 (8. 19) provided for European British 
subjects being dealt with as amenable only 
to the Supreme Court in criminal oases, the 
zillah magistrate’s procedure being regulated 
according as he was or was not also a justice 
of the peace with power under the Act of 
Parliament (1798) to commit for trial. The 
Mahomedan oriminal law with certain im- 

9. See (1829) 1 Knapp 1, In re Justioea of the 
Supreme Court of Judicature at Bombay. 


portant amendments and a procedure in which « 
the futwa of the kazi or mufti was a pro¬ 
minent feature were introduced by Madras 
Regns. 7 and 8 of 1802 , following the Bengal 
Regn. 9 of 1793 and the Cornwallis Code. 
Similarly in 1808 Madras Regn. 16 repeated 
Bengal Regn. 53 dealing with the doctrine and 
praotice of tazir or discretionary punishment 
and with the crime of robbery with violence. 
The chief civil and oriminal Courts of appeal, 
called the Sudder Adalat and Sadder Fauj- 
dari Adalat, sat in the town of Madras and 
as .first constituted consisted of the Governor 
and Council. Below these, four provincial / 
Courts of appeal were established whose 
members as Judges of the cirouit Courts tried 
criminal cases of importance; below them 
were the zillah Judges with their “registers” 
or assistant Judges; and there were Indian 
judicial officers with various powers and 
styles for the smaller work. In Madras, as 
in Bengal, neither the Supreme Court Judge 
nor the European judicial officer in the 
country Courts had at this time any know¬ 
ledge or means of knowledge of the Hindu 
or Mahomedan laws independently of the 
pandits and maulavis, except perhaps for 
Halheds "Gentoo Code,” published in 1776, Q 
Hamilton's translation of the Hedaya in 

1791 , and Sir William Jones’ translations of 
Manu in 1794, and of the book on the Maho¬ 
medan law of inheritance A1 Sirajiyyah in 

1792. Colebrooke’s "Two Treatises” was not 
published till 1810 . Jagannatha (Colebrooke’s 
Digest) was published at Calcutta in 1797 
and at London in 1801 . The first English 
treatises on Hindu law were Sir Francis 
Macnaghten’s in 1824 and Sir Thomas 
Strange’s in 1825. The works of Sir W. H. 
Macnaghten on the Mahomedan and Hindu 
laws were in 1825 and 1829. In 1802 Colebrooke 
and Harington were Judges of the Sudder h 
Court at Calcutta and the Governor and 
members of Council were the Judges at 
Madras. Sir Thomas Strange’s views upon 
the function of his new Court will be referred 
to later in this judgment. It is difficult to 
think that barrister judges from England, 
with the Sudder CQurts sitting in the Presi¬ 
dency town, were expected to issue English 
prerogative writs to the confines of the Pro¬ 
vince to correct in matters of jurisdiction 
the company’s Courts whioh administered 
the Regulations and the native laws. So late 
as 1831 the Supreme Court at Calcutta being 
in doubt upon a very fundamental point of 
Hindu law consulted the Judges.of the Sudder 
Court and acted on their opinion, (1831) 
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a Morton 90. 10 The Acts of 1781 and 1797, for 
Bengal and 1800 (39 & 40 Geo. in, c. 79, S. 11), 
for Madras, made the Regulations binding 
on the provincial Courts but not on the 
Supreme Courts. Nowhere does it appear 
that the latter recognised it as their duty 
to supervise and control the enforcement 
throughout the province of the company’s 
regulations or the Mahomedan criminal law. 
These historical considerations, however, are 
not here put forward as conclusive upon any 
question of jurisdiction but as matters in the 
light of which the Madras charter of 1800 
has to be considered. The charter is a lengthy 
b instrument, but only clause 8 will be here 
set out: 

8. And it is our further will and pleasure, that 
the said Chief Justice, and the said Puisne Justices, 
shall, severally and respectively, be, and they are all 
and every of them hereby appointed to be, Justices 
and Conservators of the Peace, and Coroners, within 
and throughout the Settlement of Fort St. George, 
and the town of Madras, and the limits thereof, and 
the factories subordinate thereto, and all the terri¬ 
tories which now are, or hereafter may be, subject 
to, or dependent upon, the Government of Madras 
aforesaid; and to have suoh jurisdiction and autho¬ 
rity as our Justices of our Court of King’s Bench 
have, and may lawfully exercise, within that part 
of Great Britain called England, as far as oircum- 
stances will admit. 

c The argument for the appellants is that 
■ this clause gave jurisdiction to the Supreme 
Court to issue the writ of certiorari to a 
Court of the company anywhere throughout 
the province. The only words which can for 
this purpose be relied on are those of the 
concluding passage. Their Lordships think 
that the passage cannot be confined to the 
town and factories and must be read with 
reference to the " territories . . . subject to 
... the Government of Madras.” On the 
other hand, it is these words that have the 
special qualification "as far as circumstances 
will admit.” The clause is substantially a 
d repetition of the first half of clause 4 of the 
Calcutta charter of 1774, but the qualifying 
words just cited are new: the second half of 
the Calcutta clause reappears in Madras as 
Ol. 9. Their Lordships will construe the clause 
as it appears in the Madras oharter—not 
only because the context in the confused 
Calcutta oharter adds fc) the difficulty, but 
also because the principles established by the 
Act of 1781 are intended to find place in the 
charter of 1800 . It is one of the early clauses 
and comes among provisions dealing with 
the qualification of the Judges, their rank 
and precedence, the Court's seal, the form 
of writs, the Judges* salaries an d terms of 

. 10 # (1831) Morton 90, Doe dem. Juggomohun Roy 

v. Sm. Nee moo Dossee. * 


service. Its terms are plainly reminiscent of ■ 
the passage in Blackstone’s Commentaries 
(Edn. 1, 1765-9, Edn. 5, 1773), where in 
Book ill, first published in 1768 (ch. IV, p. 41), 
the learned author describes the King’s 
Bench as "the remnant of the aula regia ” 
and refers to the Justices of the King’s Bench 
"who are by their office the sovereign con¬ 
servators of the peace and supreme coroners 
of the land.” This passage and its context 
derive from part 4 of Coke’s Institutes (4 
Inst. 73), where the highest language is held 
concerning the Justices of this Court: 

It is truly said that the justices de banco regis 
have supreme authority, the king himself sitting / 
there as the law intends. They be more then justices 

in eire.The justices of this Court are the 

sovereign coroners of the land and therefore where 
the sheriff and coroners may receive appeals by bill 
a fortiori the justices of this Court may do it. 

After providing for a sheriff, for service of 
process in distant parts of the country, and 
for the admission of advocates and attorneys 
and the appointment of clerks, the charter 
comes in els. 21 to 23 to certain matters of 
jurisdiction. By cl. 21 , the Court is given 
jurisdiction over all persons who in previous 
charters had been described as "British sub¬ 
jects” who should reside within any of the 
factories dependent on the Government of 9 
Madras: it is empowered to hear all actions 
and suits against them arising in any terri¬ 
tory which should then or thereafter be de¬ 
pendent on that Government or within that 
of any native Indian prince in alliance with 
that Government; also against any person 
employed by the company or by any British 
subject. The Court is further given all the 
jurisdiction which the Mayor’s and Recorder’s 
Courts had enjoyed. Clause 22 repeats Ss. 17 
and 19 of the Act of 1781, giving power to 
hear civil suits against all the inhabitants 
of the town and providing that the Hindus 
and Mahomedans should have the benefit of * 
their own laws in matters of inheritance 
and contract. It contains a slight amend¬ 
ment in its reference to the laws and usages 
which would have been applied by a “native 
Court.” Clause 23 repeats certain exemptions 
recognised by the Act of 1781—the Governor 
and the members of Council, like the Judges, 
are not to be liable to arrest: nor sued in 
respect of their official acts: the Court is to 
have no jurisdiction as to revenue: no one is 
to become subject to its jurisdiction by being 
a landholder, farmer of rent, etc.: employ¬ 
ment by the company or by a British subject 
is not to render any person amenable to the 
jurisdiction in any matters save for wrongs 
and trespasses only. Judicial officers and 
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« persons acting under their orders are not to 
be sued on account of their judgments or 
deorees. Clause 83 gives a jurisdiction in 
equity over those persons previously speci¬ 
fied for its ordinary civil jurisdiction. The 
Court’s criminal jurisdiction is conferred by 
ols. 84 and 85 ; the former made it a Court 
of Oyer and Terminer and gaol delivery for 
the town and factories subordinate thereto: 
the latter gave it jurisdiction to try British 
subjects for crimes committed anywhere in 
the province or in any native State in alliance 
with the Government of Madras. The eccle¬ 
siastical jurisdiction given by cl. 87 raised 
certain points of difficulty whioh need not 
here be referred to, but it applied to persons 
previously described as “British subjects” 
and extended over the whole of the province. 

Clause 47 covers the same ground as cl. 21 
of the Calcutta oharter of 1774 and deals 
with the Court of request, the Court of 
Quarter Sessions and the Justices and other 
magistrates of the town. These are made 
subject to the order and control of the 
Supreme Court as the inferior Courts and 
magistrates in England are subject to the 
order and control of the King’s Benoh: to 
which end the Supreme Court was thereby 
. c empowered to issue writs of mandamus, 
certiorari, procedendo or error. Reverting to 
the terms of cl. 8 above set forth, it must be 
admitted that the clause does on its face 
refer to the individual position of the Judges 
as iB shown by the words “severally and 
respectively” whioh occur near the beginn¬ 
ing. This feature of the clause had early 
given rise in Calcutta to the ruling that the 
Court as distinct from the individual Judge 
could notissue prerogative writs except when 
specially authorised by the charter so to do, 
as it was with reference to the Court of 
request (Calcutta charter clause 21, Madras 
.d charter cl. 47). See (1776) Morton 206, 11 (1781) 
Morton 210. 7 This opinion was based by Sir 
Elijah Impey on his own knowledge of the 
intentions of the draftsmen — a number of 
distinguished persons though not distin- 
guished for knowledge of recent events in 
Bengal. The Supreme Court at this period 
would appear to have held that a single 
Judge could issue the writ of habeas corpus 
but that the Court could not issue any pre- 
xogative writ save where specifically autho- 
rised by the charter; but it is not clear that 
prerogative writs other than habeas corpus 
(and perhaps ne exeat regno) could in their 
view be issued at all. Indeed it would appear 

that they could no t._ 

It. (1775) Morton 206, R. v. Warren Heatings. 

194a K19.2b & 28 a 


The general powers of the Court of King’s Bench 
are not given to this Court, but the powers of justices 
of the Court of King’s Bench at common law are 
given severally and respectively to the Judges of this 
Court; and as (according to Blackstone) the Judges 
of the King’s Bench used to issue writs of habeas 
corpus severally, we have agreed that we have seve¬ 
rally authority to issue the writ, but not jointly as 
a Court (per Chambers J.) in 1781 Morton 210 7 in 
December 1781, but before the new Act had been 
received in Calcutta in July 1872, (c/. Morton, 
page 125): 

cf. Stephen : Nuncomar and Impey (1885) 
v. 2, page 189. 

Upon the view taken on this point depends 
in some measure the answer to the question 
whether ols. 21, 22, 83 and 84 have any, and 
if so what, bearing upon clauses. Thus in 
Nataraja’s case 3 already cited, Sadasiva 
Ayyar J. held that the powers given by cl. 8 
were given to the Judges not merely in their 
individual capacity but as constituting the 
Supreme Court, and that els. 21, 22, 33 and 
84 did not limit the powers given by cl. 8, 
86 Mad. 72 8 at pp. 91, 93. On the first point 
their Lordships agree. It is an important 
feature of the clause that it speaks of the 
individual Judge, but this in their Lordships’ 
view it clearly does as part of the exposition 
of the nature and jurisdiction of the Court 
of which he is to be a member. The view so 
dubiously based upon the supposed inten¬ 
tions of a number of persons consulted upon 
the draft of the Calcutta charter of 1774 fails 
as a matter of interpretation of the charter 
of 1800. Without claiming to construe the 
former dooument as it stood before the Act 
of 1781 —a task long recognised to be difficult 
almost to the point of impossibility — their 
Lordships think that as it stands in the 
Madras charter ol. 8 is too narrowly and 
rigidly interpreted if it is taken to intend 
that certain writs could be issued by a single 
Judge which three Judges sitting together as 
a Court had no power to issue. This con¬ 
struction overlooks or misappreciates the 
function of cl. 8 in relation to the rest of the 
charter. 

The first thing effected by the clause is to 
make the JudgeB justices of the peace. It 
makes them such justices throughout the 
province — alike within and without the 
town of Madras. It does not say that they 
are to be justices within the town, but out¬ 
side it are to be justices sub modo. Yet it is 
clear enough that the Judges of the Supreme 
Court were not thereby made magistrates of 
the zillah intended to serve the company in 
the administration of the company’s ordi¬ 
nary criminal Courts of the mofussil by 
dealing with Indians throughout the pro- 
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a vince, and administering to them the Maho- 
medan criminal law as modified by the 
regulations. Outside the local limits of 
Madras to be a justice of the peace was to 
hold an office which had reference solely to 
an English jurisdiction and was by its nature 
restricted to British subjects. “Justice of the 
peace” like the word “felony” has an English 
content. Inside the town, the English law 
was the lex loci, and the jurisdiction of the 
Judge as a justice of the peace extended to 
all persons. The first Judges in Calcutta 
were much occupied in the discharge of their 
functions as justices of the peace (see Lord 
b Teignmouth’s Life of Sir William Jones, 
1804, page 243). Reference has already been 
made to the provisions of the Acts of 1793 
and 1813 showing the part played and to be 
played by justices of the peace in the mofus- 
sil; and in their Lordships’ view it is im¬ 
possible to disagree with the observation 
made in Morley’s Digest (vol. 1, introd., 
page cxv) : 

It may be here remarked that the jurisdiction of 
the Supreme Courts, both at Madras and Bombay, 
is generally restricted to British subjects, and this 
would seem to limit the power of the Judges to act 
in the Provinces as Conservators of the Peace. 

An interpretation of the later words of cl. 8 
c may be arrived at on the same lines. The 
Judges were to be “ King’s Bench Judges,” 
as they were to be justices of the peace, 
throughout the whole extent to which they 
might have occasion to act at all—this being 
the status and authority with which they 
were armed without as well as within the 
town. The concluding part of cl. 8 makes no 
reference to prerogative writs, but is a broad 
and summary reference to the whole of a 
King’s Bench Judge’s jurisdiction and autho¬ 
rity. It cannot be construed as restricted to 
such powers only as were peculiar to the 
King’s Bench and were not shared by the 
d other superior Courts of common law. Is it 
really the effect of these words to subject the 
Indian inhabitants throughout the province 
and all matters of dispute between them¬ 
selves to the same jurisdiction as the King’s 
Bench would apply to the inhabitant of an 
English county? Do the words put the Indian 
living at Ganjam equally under this jurisdic¬ 
tion with the Indian inhabitant of the presi¬ 
dency town, because they say that the 
Judges within and without the town are to 
have the jurisdiction and authority which a 
Justice of the King’s Bench has in England? 

' Their Lordships think that there can be but 
one answer to these questions. Jurisdiction 
— if not a word of many meanings — is a 
word which may be used with either a wider 


or a narrower connotation; and in this pas- & 
sage the ordinary English word “authority” 
accompanies and explains it. Nothing is said 
in cl. 8 about the persons over whom the 
authority is to be exercised. Much is said in 
els. 21 and 22, 83 and 34. If it was intended 
by cl. 8 to grant jurisdiction as in England 
over all inhabitants of the province, why is 
the jurisdiction defined, limited, and guarded 
by the elaborate provisions of the later 
clauses? What is the point in saying that 
Indians employed by the company should 
only come under the jurisdiction for wrongs 
and trespasses—if all Indians are put by cl. 8 
under all the jurisdiction that there is ? Why f 
is it said that to be a landholder or ijardar 
shall not subject an Indian to the jurisdic¬ 
tion if all Indians have been made subject 
to it? Why is it so elaborately provided in 
cl. 22 that Hindus shall have the benefit of 
the Hindu law and yet not a word is ex¬ 
pended in cl. 8 to safeguard any personal 
law ? These considerations lead necessarily, as: 
their Lordships think, to the conclusion that' 
cl. 8 gives and in general terms defines an 
authority which is to be exercised over those 
who by the later clauses are made subject to 
it. The character and quality of the jurisdic¬ 
tion is naturally approached from the stand- g 
point of the status and authority of the 
individual Judge. It is not possible to treat 
ol. 8 as giving a separate jurisdiction over all 
persons in the province independently of 
els. 21,22,83 and 84. On this point their Lord- 
ships cannot agree with Sadasiva Ayyar J. 
in 86 Mad. 72 3 As that learned Judge himself 
stated in one passage of his judgment, at 
page 94: 

the company’s subjects .... were not even consi¬ 
dered as British subjects owing direct allegiance to 
the Crown. British laws did not run in the com¬ 
pany’s mofussil territory. 

These are circumstances to be borne in k 
mind when construing cl. 8. It may perhaps 
occasion some surprise that after the expe¬ 
riences which led to the Act of 1781 the terms 
of cl. 4 of the Bengal charter should have 
been repeated in 1800; but it may be replied 
that the determination of Parliament in 1781 
had been unmistakable, and that the added 
words “ as far as circumstances will admit ” 
rendered it impossible to regard the refer¬ 
ence to the King’s Bench as founding a 
general jurisdiction outside the presidency 
town independent of and inconsistent with 
the other provisions of the charter. That any 
prerogative writ can be employed at all, 
apart at least, from cl. 47, involves an as¬ 
sumption as to the general authority and 
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, a capacity of the Court, and it is this which 
by reference to the King’s Bench is declared 
in clause 8. But their Lordships are not of 
opinion that the Supreme Court would have 
had any jurisdiction to correct or control a 
country Court of the company deciding a 
dispute between Indian inhabitants of Gan. 
jam about the rent payable for land in that 
district. As it was put in argument in the 
Bombay case of 1829 hereinafter mentioned: 

Though there are words in the charter giving to 
the Court the authority of the King’s Bench, it is 
the nature of the authority which is here described 
and not the extent of the jurisdiction : 1 Knapp. I 9 
at pages 38-39. 

b While their Lordships will not here un¬ 
dertake to give a concise description of the 
position of the Supreme Courts at the begin¬ 
ning of the 19th century they will quote a 
passage from a letter which the Judges of 
Bengal addressed to the authorities in Eng¬ 
land in September 1880 (Parliamentary 
Papers, 1831, vol. 6. Reports of Committees 
(3), page 129). 

It is obvious that the jurisdiction as it exists is 
essentially of a very peculiar character, and that 
many difficulties are inseparably connected with it. 
It is an exclusive personal jurisdiction as to a parti¬ 
cular class, thinly scattered over a wide extent of 
country amongst a dense population who are consi¬ 
dered to be themselves for the most part exempt 
C from the jurisdiction and to live under a very differ¬ 
ent system of law. In every part of these territories, 
nevertheless, the process of the Court must be en¬ 
forced, and even lands must occasionally be seized 
and divided or sold, although there is an absolute 
.prohibition against the jurisdiction being exercised 
in any matter of revenue, which revenue is in fact a 
share, and a very large one, in every parcel of land 
throughout the presidency. 

The construction which they have put 
upon the charter is, as their Lordships think, 
in line with the chief decisions as to the ex¬ 
tent of the powers of the Supreme Courts. 
The first case to be mentioned is that of 
Naga'pah Ghitty .v. Rachummah (Strange: 
d Notes of Cases vol. I, page 152) which came 
before the Supreme Court at Madras in 1802. 
The defendants were the widow and son of 
Peira Nagapah and had come to Madras in 
order to obtain the setting aside of letters of 
administration to the estate of Peira Naga¬ 
pah which had been obtained by the plain¬ 
tiff. Objection having been taken to the 
jurisdiction of the Court to entertain a suit 
against them for an account of the property 
of the deceased come to their hands, the 
Chief Justice, Sir Thomas Strange, said: 

It has been truly observed that it is impossible to 
argue in this Court from analogous cases of jurisdic¬ 
tion in the Courts at home, those Courts being by 
their constitution according to their respective modes 
and purposes of proceeding, the great depositaries of 
the universal justice of the realm, and, as suoh, in 


every instance in whioh it is attempted to withdraw e 
a case from their cognizance, bound to see distinctly 
and unequivocally that a jurisdiction adequate to 
the object in view exists elsewhere. If that be not 
stated, so as to appear to the Court, a plea to the 
jurisdiction fails, and the jurisdiction remains. But 
it is different here, because, though oo-ordinate in 
its nature with those Courts so far as its jurisdiction 
attaches, the jurisdiction of this Court is limited 
with regard to persons, not being British subjects. 
Generally speaking, it is restricted with regard to 
the natives (whether wisely or not is not for us to 
consider) to the inhabitants of Madras, and the plea 
therefore very properly confines itself to those facts 
upon which the Court is fairly called upon to say 
whether the defendants, being natives, can be consi¬ 
dered as inhabitants of Madras for the purpose of 
being subjeot to our jurisdiction upon the present bill. 
(Strange: Notes of Cases, Vol. I, page 155.) / 

Accordingly the plea to the jurisdiction was 
allowed. The suit was on the equity side of 
the Court, under cl. 31 of the Charter of 1800, 
which gave jurisdiction over the persons sub¬ 
ject to the Court’s ordinary civil jurisdic¬ 
tion. In (1824) Morton 220 , 12 a writ of habeas 
corpus had been directed to an Indian who 
claimed that he was not an inhabitant of 
Calcutta nor in any manner subject to the 
jurisdiction of the Court. Puller C. J. hold¬ 
ing that it must be assumed to be true that 
the applicant was resident at Andool in 
Bengal and not in Calcutta, proceeded to say 
with the concurrence of Macnaghten and 9 
Buffer JJ.: 

Then as to the question of law nothing could be 
found in the Acts which empowered the Court to 
assume any authority over a native, who was not in 
law an inhabitant of Calcutta or the factory of Fort 
William or their local limits .... The Charter did 
not, and could not, confer a more extensive jurisdic¬ 
tion than the Act of Parliament declares that the 
Court may possess. It appeared to him therefore that 
(assuming Goculnauth to be an inhabitant of Andool) 
he was not subject to the jurisdiction of the Court 
in any civil suit and that he must therefore be con¬ 
sidered as a person not amenable to its authority in 
any proceeding whatsoever. 

The case in (1836) Fulton’s Rep. 818 13 came 
before Ryan C. J., Grant and Malkin JJ., h 
on an application for a writ of certiorari to 
remove an order made by one Patton, a 
Magistrate of the 24-Pergunnahs, convicting 
the applicant. It would seem that the 
Magistrate had decided that certain persons 
were entitled to obtain water from a tank 
within his jurisdiction and that the appli¬ 
cant had prevented them from so doing. On 
the footing that this was a conviction made 
by a Magistrate of a British subject for con¬ 
tempt of his Court and not a case coming 
within the Act of 1813 (53 Geo. Ill, oh. 155), 
a statute to which their Lordships have 

12. (1824) Morton 220, R. v. Gooulnauth Mullick. 

13. (1836) Fulton’s Rep. 313, In the* matter of 

James Pattle. 
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c already made some reference, it was held, 
Grant J., dissenting, that the Court could 
not grant certiorari. The Chief Justice said : 

The Court has no jurisdiction to remove the con¬ 
victions of Magistrates of zillabs made on British 

subjects, but under the 53 Geo. Ill, Ch. 155. 

The Magistrate may have acted illegally and with¬ 
out authority— he may be responsible on the crimi¬ 
nal side of the Court—but we can do nothing in the 
present proceeding. A Court having no jurisdiction 
over a British subject, which may or may not be the 
case in this instance, has still a jurisdiction over all 
persons for contempt. 

In (1841) Fulton’s Rep. ill 14 before Ryan 
C. J., Grant and Seton J J., the question 
arose out of an agreement for the sale of an 
b indigo factory by the defendant to the plain¬ 
tiff. The plaintiff had apparently taken pos¬ 
session but had not paid the purchase money, 
setting up objections to the title. The par- 
ties had litigated in a competent mofussil 
Court which had passed a decree against him 
as purchaser for payment of the purchase 
money. This decree was naturally pleaded 
by the defendant in bar of the suit brought 
in the Supreme Court and the plea was up¬ 
held. Ryan C. J., observed : 

In the case of a foreign judgment or the judgment 
of an inferior Court, if the Court had jurisdiction 
and the parties were properly before it, this Court 
would be unwilling to interfere on the merits. But 
c this is not the case of a foreign judgment or the 
judgment of an inferior Court. It is a judgment of 
one of the tribunals of the country and as such is 
entitled to the same respect from this Court which 
the judgment of this Court would be entitled to, and 
would, no doubt, receive from the Courts of the 
mofussil. 

Grant J., on the contrary, thought that 

the decrees of these Courts must be looked upon in 
the Supreme Court as decrees of inferior Courts in 
England and of foreign Courts which are considered 
on a footing with those of inferior Courts by the 
Court of Westminster Hall. 

Seton J., 

agreed with the Chief Justice in thinking that the 
decrees of the mofussil Courts must be regarded as 
decrees of the Superior tribunals of the country and 
j as of paramount authority with the deoreee of the 
Supreme Court. 

At page 208 of Fulton’s volume, it is said 
that for the word "paramount” in the judg¬ 
ment of Seton J., the word "equal” should 
be read. 

(1829) 1 Knapp, l 9 is the well known case 
which arose upon the Bombay charter of 
1823 out of certain orders passed by the 
Supreme Court in 1828, directing two writs 
of habeas cor-pus ad subjiciendum to issue. 
One was to an Indian inhabitant of Poona 
for the production of the body of an Indian 
lad who was his ward. The other was to the 
head gaoler at Tannah outside the town and 
island of Bombay, directing him to produce 

14. (1841) Fulton’s Rep. Ill, Kerry v. Duff. 


the body of a certain Indian, then a prisoner e 
in his custody who was detained under an 
order of the zillah Court. The Government 
of Bombay had refused to allow the autho¬ 
rity of the Provincial Courts to be question¬ 
ed and had addressed a letter to the Judges 
of the Supreme Court asking them to abs¬ 
tain from any act which "must have the 
effect of producing collusion between our 
authority and yours” until directions could 
be obtained from higher authorities in Eng¬ 
land. A petition to His Majesty in Council 
having been made by Sir John Peter Grant 
on behalf of the Supreme Court, the various 
questions of jurisdiction were argued before / 
a Committee of the Privy Council on which 
sat the Lord Chancellor, the Lord President, 
Lord Ellenborough, Lord Tenterden, Sir 
John Nicholl, Sir John Becket, Mr. C. W. 
Wynn, the Lord Chief Baron, Lord Chief 
Justice Best, Sir Christopher Robinson, Mr. 
Courtenay and Mr. Hobhouse (Parliamen¬ 
tary Papers 1852/3, Vol. 31, page 630). The 
Committee reported to His Majesty that the 
writs of habeas corpus were improperly issu¬ 
ed in the two cases referred to : 

That the Supreme Court has no power or autho¬ 
rity to issue a writ of habeas corpus except when 
directed either to a person resident within those 
local limits wherein suoh Court has a general juris- v 
diction or to a person out of suoh local limits who is 
personally subject to the civil and criminal jurisdic¬ 
tion of the Supreme Court; that the Supreme Court 
has no power or authority to issue a writ of habeas 
corpus to the gaoler or officer of a native Court as 
such officer, the Supreme Court having no power to 
discharge persons imprisoned under the authority of 
a native Court. 

In 6 Beng. L. R. 392 16 no mofussil Court 
was concerned. Government had arrested in 
Calcutta under an old Regulation of 1818 an 
Indian inhabitant of the town whom they 
confined in a gaol outside the town’s limits. 
The gaoler, as often happens, was a medical 
man, a Dr. Fawcus, apparently a European fo 
British subject. Norman J., and the Appeal 
Court agreed in dismissing the application 
for habeas corpus on the merits. Norman J. 
expressed the view that the writ could have 
issued consistently with the ruling in (1829) 

1 Knapp. I. 9 The Appeal Court said nothing 
about jurisdiction. The opinion of Norman J. 
as to jurisdiction led to the old English 
writ being restricted to the Presidency town 
(Act 10 of 1872, S. 82), and in effect super¬ 
seded (Act 10 of 1875, S. 148). The objection 
taken before him was, and had to be, put 
as high as this — that the writ could not be 
issued into the mofussil even to a European 

15. (’70) 6 BeDg. L.R. 392, In the matter of Ameer 
Khan. 
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a British subject. He regarded this contention 
with surprise saying that the same reason¬ 
ing would apply to any prooess. But the 
question is not whether a prerogative writ 
can ever issue into the mofussil but to 
whom and in what cases it can issue if it 
be not directed in the exercise of the local 
jurisdiction over the Presidency town. 

Sadasiva Ayyar J., in 36 Mad. 72 3 would 
appear to have thought that Norman J. was 
of opinion that prerogative writs could be 
issued into the mofussil provided that they 
were not issued so as to affect Courts. If 
this was his view, he would seem to have 
b misread the case. One of the resolutions in 
(1829) 1 Knapp, l 9 had specifically laid down 
that the writ could only issue to one who 
was personally subject to the jurisdiction 
and the faot in 6 Beng. L. R. 392 16 that the 
gaoler was apparently a British subject lies 
at the root of Norman J.’s decision. Their 
Lordships find themselves in agreement with 
Sundara Ayyar J., in 86 Mad. 72 3 at p. 80 : 

The Supreme Court had no general power or con¬ 
trol over the Courts of the East India Company in 
the mofussil or over their officers acting judicially. 

I believe this proposition would be oorrect even in 
cases where the officers exercising jurisdiction might 
the British subjeots. 

c It is very important on 36 Mad. 72 to 
observe that it was not the view of Sadasiva 
Ayyar J., that the Supreme Court had juris- 
diction to issue certiorari to the company s 
Courts. The learned Judge thought that by 
special statutes and charters the East India 
Company had power to establish Courts and 
that either for this reason or because the mo¬ 
fussil Courts were practically foreign Courts, 
the general jurisdiction to issue preroga¬ 
tive writs given by the terms of cl. 8 of the 
oharter could not take effeot upon mofussil 
Courts. Their Lordships are not quite clear 
upon the point, but think that the learned 
d Judge considered that the jurisdiction might 
take effect to quash decisions passed by 
persons in the mofussil who did not consti¬ 
tute a Court. This was not the view main¬ 
tained for the appellants on this appeal, and 
in order to put a proper construction upon 
cl. 8 of the oharter their Lordships have 
dealt fully with the question of the position 
of mofussil Courts as regards the power 
given to the Supreme Court by cl. 8. But 
in their view it is impossible to maintain 
that under cl. 8 the Supreme Court derived 
a right to issue prerogative writs to a per¬ 
son outside the limits of the Presidency 
Town who was not personally subject to 
their civil and criminal jurisdiction. The 
Courts wefe no more foreign Courts than 


Indian subjeots of the Mogul Emperor were! c 
foreign subjects. If that Sovereign, or the 
company in exercise of the dewani right 
committed by him to them, chose to appoint 
an individual or an executive authority 
such as the Board of Revenue to give a deci- 
sion between Indians in Ganjam upon par-i 
ticular matters of individual right, the 
Supreme Court by the terms of cl. 8 of this 
charter could have no more right to inter¬ 
fere by certiorari with such a decision than 
in the case of the decision of one of the 
company’s Courts. No distinction can, for 
this purpose bo drawn, in their Lordships’ 
view, as regards the issue of prerogative / 
writs between a criminal, a civil, a revenue, 
or any other Court of the Company and an 
officer of the Company authorised to make 
a decision of a judicial character. 

The last case to which reference will here 
be made was decided in 1913, shortly after 
86 Mad. 72, 3 by the Calcutta High Court in 
41 cal. 173. 16 The question was whether the 
High Court had jurisdiction to punish the 
publisher of. a paper for contempt of the 
Court of a magistrate at Barisal. It was 
invited to do so on the principle in L. R. 
(1906) 1 K. B. 82, 17 which held that the Court 
of King’s Bench could punish for contempt g 
of an inferior Court being the custos wioruvi 
of all the subjeots of the realm,” as stated 
in Hawkins’ “Pleas of the Crown” (Bk. 2, 
c. 8). The Calcutta High Court disclaim¬ 
ed any such jurisdiction, holding that the 
Supreme Court never held throughout Bengal 
the position of aula regis or custos morum 
as the King’s Bench did throughout England. 
Having cited els. 4 and 21 of the Bengal 
charter of 1774 (corresponding els. 8 and 47 of 
the Madras charter of 1800 ) .Jenkins C. J. said: 

It is a sufficiently accurate statement for the pur¬ 
poses of this case to say, that as the result of this 
and subsequent legislation, the criminal jurisdiction ^ 
of the Supreme Court (apart from crimes maritime) 
was limited to the local limits except as to British 
subjects, and the Court had no general control or 
power over mofussil oriminal courts. The common 
law was similarly limited in its application to the 
Presidency towns and to British subjects outside the 
local limits. 

It is necessary now to consider the ques¬ 
tion whether jurisdiction to issue certiorari 
in suoh a case as the present accrued to the 
High Court or would have accrued to the 
Supreme Court by virtue of the fact that the 
location of the Board of Revenue is within- 
the Presidency Town. The Town of Madras 

16. (’13) 41 Cal. 173: 20 I.C. 81: 18 C.L.J. 462: 17 
C.W.N.1253, Legal Remembrancer v. Matilal Ghose. 

17. (1906) 1 K. B. 32 : 76 L. J. K. B. 104:93 L. T. 
772 : 64 W.R. 107 : 22 T. L. R. 97, R. v. Davies. 
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a has, since 1726, been considered to be gov¬ 
erned by the principles of English law though 
not all the provisions of that law have been 
received as applicable to the circumstances 
of the country; and the British statutes 
passed since 1726 have not been given effect 
unless specially extended to India. The Board 
of Revenue, as already noticed, was establi¬ 
shed in 1786 and at various times has dis¬ 
charged different functions some of them 
judicial in character. See Madras Regula¬ 
tion l of 1803 and Regulation 2 of 1806 . By 
Regulation 5 of 1804 it became a Court of 
Wards for the Presidency. Under Regula- 
■3 tion 7 of 1817 it had for many years control 
over religious and other endowments. Their 
Lordships will not assume that in 1800 it 
would have been regarded as a Court. For 
the purposes of the present case, it may here 
be said also that in giving directions under 
S. 172, Madras Estates Land Act, 1908, the 
Board of Revenue is to be considered not as 
a Court, or as the highest Court in a hier. 
archy of Revenue Courts, but as an official 
body especially entrusted with particular 
duties which include duties of a judicial 
character. 63 M. L. J. 450 2 and 66 Mad. 579, 6 
show that this view is in accordance with 
c the opinion of the High Court. The Board of 
Revenue has always had its offices in the 
Presidency Town, and in the present case 
the Collective Board, which made the order 
complained of, issued this order in the town. 
On the other hand, the parties are not sub¬ 
ject to the original jurisdiction of the High 
Court and the estate of Parlakimedi lies in 
the north of the province. On the present 
question their Lordships lay no stress upon 
any negative implication derivable from 
ol. 47 of the charter which authorised the 
Supreme Court to issue writs of mandamus, 
certiorari, etc. to the justices and other 
d magistrates of the town and to the two 
Courts therein mentioned, the Court of Re¬ 
quest and the Court of Quarter Sessions. The 
terms of this clause make it difficult to think 
that Courts other than those mentioned were 
intended to be regarded as inferior Courts 
for this purpose. The case in 46 I. A. 176, 19 
is an authority of this Board that the power 
to issue certiorari still remains in the High 
Courts of Calcutta, Madras and Bombay in 
the exercise of their local jurisdiction. On this 
point it confirmed the decision in 11 Cal.275, 19 

18. (’19) 6 A.I.R. 1919 P. C. 31 : 62 L C. 209 : 20 
Cr. L. J. 693 : 43 Mad. 146 : 46 I. A. 176 (P. C.), 
Annie Besant v.i Advocate-General of Madras. 

19. (’85) 11 Cal. 275, Nundo Lai Bose v. Calcutta 
Corporation. 


where certiorari was issued to bring up and e 
quash an assessment made by the Commis¬ 
sioners of the town of Calcutta upon a 
certain dwelling house, it being held that the 
error in the assessment was an error which 
went to jurisdiction. The question is whether 
the principle of that case can be applied in 
the present case to the settlement of rent for 
land in Gan jam merely upon the basis of 
the location of the Board of Revenue, as a 
body which is ordinarily resident or located 
within the town of Madras, or on the basis 
that the order complained of was made with¬ 
in the town. If so it would seem to follow) . 
that the jurisdiction of the High Court would 1 
be avoided by the removal of the Board of 
Revenue beyond the outskirts of the town, 
and that it would never attach but for the 
circumstance that an appeal is brought to, 
or proceedings in revision taken by, the Board 
of Revenue. Their Lordships think that the 
question of jurisdiction must be regarded 
as one of substance, and that it would not 
have been within the competence of the 
Supreme Court to claim jurisdiction over 
such a matter as the present by issuing cer¬ 
tiorari to the Board of Revenue on the 
strength of its location in the town. Such a ^ 
view would give jurisdiction to the Supreme 
Court, in the matter of the settlement of 
rents for ryoti holdings in Ganjam between 
parties not otherwise subject to its jurisdic¬ 
tion, which it would not have had over the 
Revenue Officer who dealt with the matter 
at first instance. 

It has next to be considered whether, if 
the charter of 1800 did not confer upon the 
Supreme Court the power in such a case as 
the present to issue a writ of certiorari, that 
Court obtained the power upon the passing 
of the Act of 1868 , 21 & 22 Vic., cap. 106 , 
which put an end to the government of the h 
East India Company and established direct 
allegiance to the Crown on the part of the 
Indian inhabitants of the province. This 
suggestion is to be found in the judgment of 
Sadasiva Ayyar J. in 36 Mad. 72 3 and it has 
been urged by Mr. Khambatta in his very 
full and able argument for the appellants. 
Long before 1858 it had become evident that 
the existence of the Mogul Empire and the 
position of the Company as entrusted with 
the dewani had a certain element of un¬ 
reality. The Preamble to the Charter Act of 
1813 which continued to the Company its 
territorial acquisitions and rights for a 
further period, expressly stated that this was 
expedient 
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without prejudice to the undoubted sovereignty of 
the Crown of the United Kingdom of Great Britain 
and Ireland in and over the same. 

By the Act of 1653 (16 & 17 vie., c. 95), the 
territories in possession of the Company were 
continued under its Government in trust for 
Her Majesty until Parliament should other, 
wise provide. As a matter of law their 
Lordships think it impossible to hold that 
the Supreme Court after 1858 became in- 
vested for the three further years of its 
existence with any larger jurisdiction over 
Courts or persons in the mofussil than it had 
previously enjoyed. They find nothing in the 
Act of 1858 to supersede the general soheme 
of the charter of 1800 , or to produce a con¬ 
flux or confusion of the separate juris¬ 
dictions previously obtaining throughout 
British India. They are not of opinion that 
it brought Indians generally within the 
meaning of those clauses of the charter of 
1800, whioh distinguished certain persons as 
British subjects in contrast with natives of 
India, or that it gave to the Supreme Court 
any extended jurisdiction. The change effect¬ 
ed by the Act of 1858 was certainly pro¬ 
found. It rendered obsolete the old distinc- 
tion between Company’s Courts and King’s 
c Courts and made it eminently desirable that 
by way of reform a greater unity should be 
established in respect of judicial administra¬ 
tion. These reforms, however, did not follow 
operatively of themselves by virtue of any¬ 
thing in the Act of 1858, but were introduced 
by the Indian High Courts Act of 1861. By 
the terms of that Act and the statutes which 
have continued it in effeot the High Court 
inherited the power of the Supreme Court; 
but if it be shown, as their Lordships think 
it is shown, that the Supreme Court had not 
the power now in question under the Charter 
of 1800 , there is nothing else in the Act of 
d 1861 to confer the power. 

A final suggestion was made by Sir Walter 
Monckton, the learned counsel instructed by 
the India Office. He pointed to the power of 
superintendence given hy S. 16, Indian High 
Courts Aot of 1861 and afterwards by S. 107, 
Government of India Act. He suggested that 
this would include a right of control similar 
to that exercised in England by writ of cer¬ 
tiorari. Although this right is only given 
over Courts subject to the High Court’s ap¬ 
pellate jurisdiction, he suggested that the 
High Court might have a similar right over 
individuals or official bodies exercising judi¬ 
cial functions in the mofussil. Their Lord- 
ships are not prepared to accept this argu- 
ment. The power given by S. 16 is given by 


way of succession to the Sudder Dewani 
Adalat, as is sufficiently shown by the refer¬ 
ence to the appellate jurisdiction. If the 
supreme Court is not shown to have pos¬ 
sessed jurisdiction to issue certiorari to the 
Board of Revenue in suoh a case as the pre¬ 
sent their Lordships are not prepared to 
read any similar power into the Indian High 
Courts Act, S. 9 whereof is plain enough. It 
is not, and cannot be, suggested that the 
Sudder Dewani Adalat at any time issued 
writs of certiorari to individuals or official 
bodies exeroising judicial functions. Unless 
taken away by special enactment, there is a 
prima facie right in any person aggrieved y 
by an order made in excess of jurisdiction to 
challenge it by a suit in the ordinary civil 
Court—subjeot, as regards specific relief, to 
the terms of the Specific Relief Act (l of 

1877 )_but if this right has been taken away 

by the Legislature in any case in which the 
Board of Revenue or any other body exer¬ 
cises judicial functions it may well be that 
the only method of challenging a judicial 
determination on the ground of jurisdiction 
is by appeal to His Majesty in Council. It is 
conceded that in the present case an appeal 
might have been brought to His Majesty in 
Council by leave from the order of the Board g, 
of Revenue. There is therefore neither logic 
nor necessity to justify any doctrine to the 
effect that the right of superintendence in¬ 
cludes a right to issue a writ of certiorari. 

In the result, their Lordships conclude 
that assuming that the Board of Revenue 
exceeded its power when it enhanced the 
appellants’ rents by 87$ per cent, the High 
Court had no jurisdiction to issue a writ of 
certiorari. 

Upon the merits also their Lordships 
think that this appeal fails, since it is 
not shown that the. Board of Revenue by 
enhancing the rents of the appellants by 
87$ per cent, have exceeded the powers en¬ 
trusted to them under S. 172, Madras Estates 
Land Act, 1908 . The argument that no en¬ 
hancement of rent is permitted by the Aot 
if it exceeds 12 $ per cent, or 2 annas in the 
rupee upon the rent previously payable 
depends in the first instance upon proviso (b) 
of cl. (i) of S. 80 above cited. Section 80 deals 
with an application made by the landowner 
to the Collector for enhancement of rent on 
one or more of four grounds therein men¬ 
tioned, of which the first is that during the 
currency of the existing rent there has been 
a rise in the average local prices of staple 
food crops. In the present case the question 
of enhancement arises not out of any such' 
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a application, but out of proceedings under 
chap. 11 of the Act; the Government having 
on 18th November 1927, directed the prepa¬ 
ration of a record of rights under s. 164 and 
the settlement of a fair and equitable rent 
under S. 163. The appellants’ argument that 
the proviso already cited from S. 80 of the 
Act applies to the present case is based upon 
sub-S. (2) of S. 168 : 

(2) In settling rents under this section the Collec¬ 
tor shall presume, unless the contrary is proved, 
that the existing rent or rate of rent is fair and 
equitable and shall have regard to the provisions of 
this Act for determining rates of rent payable by a 
ryot. 

(, The view taken by the majority of the 
Collective Board of Revenue in making the 
order dated 19th October 1936, which is now 
complained of, is that the requirement to 
“have regard to” the provisions in question 
has no more definite or technical meaning 
than that of ordinary usage, and only re- 
quires that these provisions must be taken 
into consideration. In their view the prime 
duty of the Revenue Officer under chap. 11 
is to fix a fair and equitable rent, and though 
he must be guided by the principles under¬ 
lying such provisions as are contained in 
chap. 3, he is not strictly bound by such 
c provisions. Having regard to the long time 
that had elapsed since the last tentative 
settlement of rent in 1867-68, to the prodi. 
gious rise in prices that had taken place 
since then, and to the general economio im¬ 
provement of this part of the country, the 
Collective Board considered that an enhance¬ 
ment of 37^ per cent, would not be oppres¬ 
sive and direoted the Revenue Officer to 
reduce to that figure the enhancement of 100 
per cent, which he had made. This view of 
the effect of the direction to "have regard 
to’’ the provisions of the Act for determining 
rates of rent payable by a ryot is supported 
d by the decision of the High Court in 49 Mad. 
499 1 at p. 506. It is also confirmed by certain 
observations of Reilly J. in 63 M. L. J. 450 a 
at p. 486, where the learned Judge said : 

Where the settling officer has to deal only with 
such questions as would arise in a suit for commuta¬ 
tion, for enhancement, or reduction of money rent, 
under S. 168 (2) he must be guided by the appro¬ 
priate principles as set out in the Aot, but there is 
no doubt that his settlement may embrace a muoh 
wider field of question and whenever he has not 
merely to adjust the lawful rent but to fix what is 
fair and equitable in variation from the lawful rent 
which can be exacted in a suit, his settlement is 
clearly something which no civil Court could do 
unless specially empowered. 

Their Lordship9 find themselves on this 
matter in agreement with the view taken by 
the majority of the Collective Board. It is 


not possible to peruse the proceedings of the 
Special Revenue Officer in this case without 
seeing that a number of matters besides the 
rise in prices of staple food crops were con¬ 
sidered by him, and had to be considered by 
him, if he was to carry out his duty under 
Chap. li. He observed in para. 30 of the 
final proceedings dated 10th December 1935 : 

I hold that the present settlement ia also a fresh 
and initial settlement wherein everything has to be 
re-classified afresh and new rates of rent have to be 
fixed. It is not therefore a case of enhancement but 
of fixing and introducing a new rate of rent based on 
the principles of equity and fairness as laid down in 
Chap. 11, Estates Land Act. 

The main distinction between such a 
proceeding as the present and steps taken 
under chap. 3 of the Act is that under chap. 3 
the existing rent is a statutory datum line. 
This is necessarily involved in the character 
of the right which is granted to the land¬ 
lord by the terms of cl. (l) of S. 30. But, 
under chap, li, the existing rent has only 
the benefit of a presumption and its fairness 
has to be probed. For this purpose many 
matters have to be considered and rules have 
been made under the Act requiring that 
attention should be paid to a number of 
matters such as the condition of the land, 
the nature of the soil, the prevailing rates C 
of rent in adjoining villages, and so. forth. 
Some reference to these will be found in the 
judgment of Ananta Krishna Ayyar J. in 63 
M. L. J. 450 2 at pp. 502-503. In these circum¬ 
stances their Lordships think it impossible 
to say that the duty to have regard inter 
alia to the prohibition contained in proviso 
(b) of cl. (l) of s. 80 is a duty to keep rigidly 
within the limit there imposed for cases to 
which the section of its own force applies. 
While there is force in the view that a nega¬ 
tive provision i9 not regarded unless it is 
obeyed, their Lordships do not think it pos¬ 
sible to construe the words of sub-s. (2) of & 
S. 168 in one manner as regards negative 
provisions and in another manner as regards 
positive provisions. The expression “have 
regard to” or expressions very close to this, 
are scattered throughout this Aot, but the 
exact force of each phrase must be considered 
in relation to its context and to its own sub¬ 
ject-matter. Any general interpretation of 
suoh a phrase is dangerous and unnecessary, 
but it is fairly clear as a matter of English 
that the view taken by the majority of the 
Collective Board is nearer to the ordinary 
meaning of the phrase “have regard to” when 
it appears in a statute than is that of the 
dissentient member. This may be illustrated 
by suoh English cases as (1890) 24 Q. B. D. 
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871 20 and (1909) 2 K. B. 704. 31 Their Lordships 
are not, however, in complete agreement with 
one observation of the learned Chief Justice 
in his judgment of 5th November 1937, deli- 
vered when making the order now under 
appeal. He said : 

The words "and shall have regard to" the provi¬ 
sions of this Act for determining rates of rent pay¬ 
able by a ryot in sub-s. (2) of S. 168 can only apply 
to the provisions of the Act whioh have general 
application. 

This would seem to involve that the Col¬ 
lective Board need not even have considered 
the limit of 12 $ per cent, referred to in pro¬ 
viso (b) of cl. (1) of S. 80. Their Lordships 
are not prepared to go so far. The contention 
that the Board of Revenue have exceeded 
their powers is, in their Lordships’ view, 
unfounded. They will humbly advise His 
Majesty that this appeal should be dismissed. 
The appellants must pay the oosts of the 

respondent zamindar. 

G<Nt Appeal dismissed. 

Solicitors for Appellants — Lambert & White. 

Solicitors for Respondents — Harold Shephard. 

Solicitor India Office , Amici Curia. 


20. (1890) 24 Q.B.D. 371 : 59 L. J. Q. B. 244 : 62 
L. T. 440 : 38 W. R. 311 : 54 J. P. 389, Reg. v. 

testry of St. Panoras. 

21. (1909) 2 K. B. 704 : 78 L. J. K. B. 1144 : 101 
L. T. 90: 53 S. J. 650: 25 T.L.R. 691, McDermott 
v. Owners of S. S. Tintoretto. 
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Lords Romer, Porter and Clauson, 
Sir George Rankin and Sir 
Madhavan Nair 

Patiala State Bank — Appellant 

v. 

Commissioner of Income-tax , Bombay 
Presidency, Sind and Baluchistan 

Respondent. 

Privy Council Appeal No. 44 of 1942. 

•Government Trading Taxation Act (1926), 

S. 2_Section 2 is not confined to trades or 

businesses carried on in British India—— Patiala 
State Bank held came within S. 2—Income, pro- 
fits or gains of business of Bank received in 
British India held taxable under Income-tax 
Act: 52 All. 419=(’30) 17 A. I. R. 1930 All. 389= 
127 I. 0. 579, OVERRULED. 

The assesses was the Patiala State Bank owned 
and controlled by the Maharajah of Patiala who 
constitutes the Government of that State. The head 
office and all the branches of the Bank were situated 
in the State and it did not carry on any part of its 
business in British India. The Income-tax Commis¬ 
sioner, upon the application of the bank made under 
S. 66 (2), Income-tax Act, referred to the High 
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Court for its decision seven questions of law of which g 
only the following are material: 

"(1) Whether the Government Trading Taxation 
Act (3 of 1926) is applicable to the Patiala State 
Bank rendering it liable to taxation under the Indian 
Income-tax Act, 1922? 

(3) Whether the property situate at Mussoorio 
taken over by the Patiala State Bank from its 
debtor, a subject of the Patiala State, in part satis¬ 
faction of a loan advanced to him, is property occu¬ 
pied in British India for the purposes of its trade or 
business in British India within the meaning of S. 2, 
Government Trading Taxation Act, and whether all 
income arising from such property is liable to assess¬ 
ment by virtue of the provisions of the said Act ? 

(4) Whether the sum of Rs. 66,720 received by the 
Patiala State Bank on the sale of its investments 
during the year 1934-35 being the excess realized by / 
it over the cost price of suoh investments, which has 
been included under the heading of profits in the 
relative profit and loss accounts and balance sheet is 
assessable to income-tax ? 

(5) Whether the income received by the Patiala 
State Bank from its investments in British India 
constitutes income arising in connection with a, trade 
or business carried on in British India within the 
meaning of S. 2, Government Trading Taxation Act, 
and is therefore liable to assessment to income-tax ?’’ 


The High Court holding that the Act was not 
confined to business carried on in British India 
answered question (1) in the affirmative. As regards 
question (3), it was held by the High Court that any 
income derived from the property therein mentioned 
was income arising in connection with the business 
of the Bank and would fall to be taxed. It was, how¬ 
ever, held by the Court that the property was not 
property occupied for the purposes of the business. 
Question (4) was also answered in the affirmative, as 
was question (5) so far as it asked whether the 
income therein mentioned was liable to assessment to 
inoome-tax. In the appeal to the Privy Council against 
the order of the High Court it was contended that 
S. 2 only applied to cases where the trade or business 
in question was carried on in British India : 


Held that the answers of the High Court to the 
questions referred to them were right as was the rea¬ 
soning upon whioh they were based. There were no 
words to be found in the Act of 1926 confining the 
operation of S. 2 to trades or businesses carried on in 
British India. Seotion 2 therefore applied to the busi¬ 
ness of the Bank although it was carried on exclusively 
in the State of Patiala. That being so, the assessment 
complained of was a valid assessment, inasmuch as 
all,the items afiected by it represented income, profits 
or gains of the said business received in British 
India, and were therefore suoh as would have been 
taxable under the Income-tax Act if received by a 
company "in the like case:" 52 All. 419 = (’30) 17 
A.I.R. 1980 All. 389=1271.0.579 ,OVERRULED. 
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Cyril King and J. S. Scrimgeour — 

for Appellant. 

J. Millard Tucker and W. Wallach — 

for Respondent. 

Lord Romer. —The Patiala State Bank 
(the appellant in this case) is owned and 
controlled by the Maharajah of Patiala who 
constitutes the Government of that State. 
The head office and all the branches of the 
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a bank are situated in the State and it does 
not carry on any part of its business in 
British India. But, in the year ending 3lst 
March 1935, the bank collected and received 
in British India through the hands of its 
agents sums representing the interest on 
certain Government of India securities that 
it had acquired in the course and for the 
purposes of its business. In the same year, it 
also received in British India, through its 
agents there, a substantial sum of money 
representing the profits accruing to it in res¬ 
pect of the sale at a profit of various invest, 
ments similarly acquired. It is not and it 
b cannot be disputed that all these sums of 
money represented profits or gains of the ap¬ 
pellant’s banking business for the year in 
question. In these circumstances, the Senior 
Income-tax Officer, Non-Resident Refund 
Circle, Bombay, in the month of August 
1937, caused an assessment to be made on 
the bank for the year 1935-36 in respect of 
the said sums (and of certain other small 
sums representing income of the bank receiv¬ 
ed in British India in the year ending 31st 
March 1935) after allowing various permis¬ 
sible deductions. In making this assessment 
the Income-tax officer purported to be acting 
c under the provisions of the Government 
Trading Taxation Act, 1926 (3 of 1926 ). The 
preamble to the Act is in the following words: 

Whereas it is expedient to determine the liability to 
taxation for the time being in force in British India 
of the Government of any part of His Majesty’s 
Dominions, exclusive of British India, in respect of 
any trade or business carried on by or on behalf of 
suoh Government; It is hereby enacted as follows : 

The material section of the Act is the 
second whioh runs as follows : 

2. (1) Where a trade or business of any kind is 
carried on by or on behalf of the Government of any 
part of His Majesty’s Dominions, exclusive of British 
India, that Government shall, in respect of the trade 
or business and of all operations connected therewith, 

® all property occupied in British India and all goods 
owned in British India for the purposes thereof, and 
all income arising in connection therewith, be liable: 

(a) to taxation under the Indian Income-tax Act, 
1922, in the same manner and to the same extent as 
in the like case a company would be liable : 

(b) to all other taxation for the time being in force 
in British India in the same manner as in the like 
case any other person would bo liable. 

(2) For the purposes of the levy and collection of 
Inoome-tax under the Indian Inoome-tax Act, 1922, 
in accordance with the provisions of sub-s. (1), any 
Government to which that sub-section applies shall 
be deemed to be a company within the meaning of 
that Act, and the provisions of that Act, shall apply 
accordingly. 

(3) In this section the expression ‘His Majesty’s 
Dominions’ inoludes any territory whioh is under 
His Majesty’s protection or in respeot of whioh a 
mandate is being exeroised by the Government of 
any part of His Majesty’s Dominions, 


The question to be decided upon this , 
appeal is whether the section applies to the 
appellant bank. It is conceded that the 
Patiala State is a State under His Majesty’s 
•protection and is therefore within His 
Majesty’s Dominions for the purposes of the 
section. But the appellant contends that the 
section only applies to cases where the trade 
or business in question is carried on in 
British India. If the section does apply to 
the bank, then by virtue of sub s, (l) (a) all 
income arising in connection with its trade 
or business is liable to taxation under the 
Indian Income-tax Act, 1922, in the same 
manner and to the same extent as in the like / 
case a company would be liable. It is there¬ 
fore desirable to state what are the relevant 
provisions of the Income-tax Act, 1922, appli¬ 
cable to a company "in the like case.” They 
are as follows: 

Section 2. —(4) 'business’ includes any trade, com¬ 
merce, or manufacture or any adventure or concern 
in the nature of trade, commerce or manufacture. 

Section 3 —Where any Act of the Indian Legis¬ 
lature enacts that income-tax shall be charged for 
any year at any rate or rates applicable to the total 
income of an assesses, tax at that rate or those rates 
shall be charged for that year in accordance with, 
and subject to the provisions of, this Act in respec^>f 
all income, profits and gains of the previous year of 
every individual, company, firm and Hindu undivid- g 
ed family. 

Section 4 —(1) Save as hereinafter provided, this 
Act shall apply to all income, profits or gains, as 
described or comprised in S. 6, from whatever souroe 
derived accruing, or arising or received in British 
India, or deemed under the provisions of this Act to 
accrue, or arise, or to be received in British India. 

Section 6. — Save as otherwise provided by this 
Act, the following heads of income, profits and gains, 
shall be chargeable to income-tax in the manner 
hereinafter appearing namely : 

• • • # t 

(iv) Business. 

Section 10. —(1) The tax shall be payable by an 
assessee under the head ‘Business’ in respect of the 
profits or gains of any business carried on by him. 

In the month of October 1937, the bank h 
appealed against the assessment that had 
been made upon it, and after some proceed¬ 
ings had taken place before the Assistant 
Commissioner and the Commissioner which 
need not be further mentioned the Commis¬ 
sioner, upon the application of the bank 
made under s.66 (2) of the last mentioned 
Act, referred to the High Court for its 
decision seven questions of law of which only 

the following are now material: 

(1) Whether the Government Trading Taxation 
Act (3 of 1926) is applicable to the Patiala State 
Bank rendering it liable to taxation under the Indian 
Income-tax Act, 1922 ? 

(3) Whether the property situate at Mussoorie 
taken over by the Patiala State Bank from its debtor, 
a subject of the Patiala State, in part satisfaction of 
a loan advanced to him, is property oocupied in 
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British India (or the purposes of its trade or business 

3 in British India within the meaning of S. 2, Govern- 
ment Trading Taxation Act, and whether all income 
arising from such property is liable to assessment by 
virtue of the provisions of the said Aot ? 

(4) Whether the sum of Rs. 66,720 received by the 
Patiala State Bank on the sale of its investments 
during the year 1934-35 being the excess realized by 
it over the oost price of suoh investments, which has 
been included under the heading of profits in the 
relative profit and loss accounts and balance sheet is 
assessable to income-tax? 

(5) Whether the income received by the Patiala 
State Bank from its investments in British India 
constitutes income arising in connexion with a trade 
or business carried on in British India within the 
meaning of S. 2, Government Trading Taxation Act, 
and is therefore liable to assessment to income-tax ? 

to “(7) Whether the assessment to income-tax and 
super-tax for the year 1935-86 on the Patiala State 
Bank is a legal and valid assessment?” 

Of these questions, No. (3) requires a word 
of explanation. The property in question pro¬ 
duced no income in the year ending on Slst 
March 1935, and was not, therefore, referred 
to in the assessment for the year 1935-36, that 
is alone the subject-matter of these proceed¬ 
ings. The question, however, would or might 
arise in subsequent years of assessment, and 
accordingly by a consent order passed by the 
High Court it was agreed that the present 
appeal should be argued and decided on the 
c footing that income from such house pro¬ 
perty is in fact included in the assessment, 
the subject of the present appeal. In the 
oircumstances and in order to save expense 
their Lordships are willing that the appeal 
should be dealt with on this footing. The 
Commissioner, as required by S. 66 (2), In¬ 
come-tax Act, stated his own opinion upon 
the questions set out above, and upon each of 
them his opinion was adverse to the conten¬ 
tions of the bank. In particular he rejected 
its contention that is implied,in questions (3) 
and ( 5 ) that the Government Trading Taxa¬ 
tion Act only applies to a Government car. 
d rying on a trade or business in British India. 

On 8th October 1940, the reference came 
before the High Court and was heard by Sir 
John Beaumont C. J., and Kania J. At the 
hearing before them a contention was put 
forward on behalf of the bank that does not 
appear to have been relied upon before the 
Commissioner. It was that the Aot of 1926 
was altogether invalid as having been ultra 
vires the Government of India. This con¬ 
tention, which was described by the Chief 
Justice as being the principal point argued 
before them and the only question of sub¬ 
stance in the case, failed, as might have been 
expected, to commend itself to the Court, and 
was very properly abandoned by Mr. King 
in his address to their Lordships on behalf 


of the bank. But it was strongly urged before 
their Lordships, as it was before the High 
Court, that the Act of 1926 only applies to a 
trade or business carried on in British India. 
The contention had been advanced success¬ 
fully before the High Court of Allahabad in 
52 ALL. 419. 1 It was however rejected by the 
High Court in the present case. “I can see,” 
said Beaumont C. J., 

no justification for the view . . . that the Act is con¬ 
fined to business carried on in British India. It seems 
to me that the title, the preamble and the operative 
part of S. 2 make it perfectly clear that it applies to 
every case in which the Dominion Government is 
carrying on a business, and when that happens, the 
Dominion Government is liable to Indian Income-tax 
as though it were a company. 

Kania J. expressed himself to the same 
effect. The High Court accordingly answered 
the first question in the affirmative. Having 
done so, they found no difficulty in answering 
questions (3), (4), (5) and (7). After referring 
to the provisions of the Income-tax Act of 
1922 the Chief Justice said this : 

The effect of the charging sections, Ss. 3 and 4, is 
to render the income, profits and gains of a company 
liable to British Indian income-tax if such income, 
profits and gains accrue or arise or are received in 
British India. So that Act 3 of 1926 cornea to this : 
that where a Dominion Government is carrying on 
a business anywhere, it is liable to British Indian 
income-tax in respect of the income, profits, and 
gains of that business whioh accrue or arise or are 
received in British India. 

As regards question (3) it was accordingly 
held by the Court that any income derived 
from the property therein mentioned was 
income arising in connexion with the busi¬ 
ness of the bank and would fall to be taxed. 
It was, however, held by the Court that the 
property was not property occupied for the 
purposes of the business. Question (4) was 
also answered in the affirmative, as was ques¬ 
tion (5) so far as it asked whether the income 
therein mentioned was liable to assessment 
to income-tax. It necessarily followed that 
question (7) was also answered in the affir¬ 
mative. In the result a formal order dated 
8 th ootober 1940, was drawn up embodying 
the answers given by the Court upon the 
reference. It is from that order that the 
bank, having obtained the necessary certi¬ 
ficate from the High Court under s. 66A (2), 
now appeals to His Majesty in Counoil. 

In their Lordships’ opinion the answers 
which the High Court gave to the questions 
referred to them are plainly right, as is the 
reasoning upon which these answers were 
based. There are no words to be found in the 
Act of 1926 confining the operation of 8 . 2 to 

1. (’80) 17 A.I.R. 1930 All. 889 : 127 I.O. 679 : 52 

All. 419: 1930 A. L. J. 579, In the matter of Ram 

Prasad. 
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trades or businesses carried on in British 
India. The words of the section are quite 
general in their terms, and their Lordships 
are quite unable to find any reason whatever 
for introducing into the section by implica¬ 
tion the qualification for which the appellant 
bank contends. The section therefore applies 
to the business of the bank although it is 
carried on exclusively in the State of Patiala. 
That being so, it follows that the assessment 
complained of is a valid assessment, inas¬ 
much as all the items affected by it represent 
income, profits or gains of the said business 
received in British India, and are, therefore, 
such as would have been taxable under the 
Act of 1922 if received by a company “in the 
like case.” For these reasons, their Lordships 
will humbly advise His Majesty that the ap¬ 
peal should be dismissed. The appellant must 
pay the'respondent’s costs of the appeal. 

G.N. Appeal dismissed. 


Solicitora for Appellant — E. F. Turner <£ Co. 
Solicitors for Respondent— Solicitor, IndiaOffice . 
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(From Patna : (’40) 27 A. I. R. 

1940 Pat. 310) 

24th June 1943 

Lords Macmillan, Porter and 
Clauson, Sir George Rankin 
and Sir Madhavan Nair 

Mt. Besar Kuer — Appellant 

v. 

Bishundeo Singh and others — . 

Respondents. 

Privy Council Appeal No. 22 of 1942; Patna Appeal 
No. 17 of 1941. 

d • Hindu Law of Inheritance (Amendment) 
Act (1929), S. 2—Word “sister” in S. 2 includes 
half-sister: 19 Pat. 382=(’40) 27 A.I.R. 1940 Pat. 
310=189 I. C. 883, REVERSED. 

The word “sister” in S. 2 includes a half-sister 
by the same father, though the mother be different; 
but cannot be extended beyond that to include one 
who has not the same father: (’43) 30 A.I.R. 1943 P. 0. 
10, Rel.on',19 Pat.382=(’40) 27 A.I.R. 1940 Pat.310 
=189 I. O. 883, REVERSED; (’33) 20 A.I R. 1933 
All. 491 (P.B.), held overruled by (’43) 30 A. I. R. 
1943 P. C. 10. [P 184/; ; P 185o,6] 

J. M. Pringle — for Appellant. 

C. Bagram — for Respondents. 

Sir Madhavan Nair.—This is an appeal 
in forma pauperis by special leave from a 
decree of the High Court of Judicature at 
Patna, dated 22 nd December 1939, which 


affirmed a decree of the District Judge at , 
Patna dated 14th April 1938, which affirmed 
a decree of the First Munsif at Patna, dated 
18th March 1937, and dismissed the plaintiffs’ 
suit. The first of the two plaintiffs who insti¬ 
tuted the suit having since died, plaintiff 2 
is now the sole appellant before the board ; 
the defendants are the respondents. The only 
question for decision in the appeal is one of 
law, viz., whether the word “sister’’ in S. 2, 
Hindu Law of Inheritance (Amendment) 
Act (2 of 1929) includes a half-sister by 
the same father. Section 2 of the Act is as 
follows : 

A son’s daughter, daughter’s daughter, sister, and > 
Bister’s son shall in the order so specified, be entitled 
to rank in the order of succession next after a 
father’s father and before a father’s brother : 

Provided that a sister’s son shall not include a son 
adopted after the sister’s death. 

The plaintiffs are governed by the law of 
the Mitakshara. The appeal arises out of a 
suit instituted by the plaintiffs, the daughters 
of one Jaglal Singh, deceased, for a declara¬ 
tion that a sale deed dated 20th May 1932, 
executed by their mother, defendant 5 in 
favour of defendants 1 to 4, is not binding 
on them, on the ground that it is not justified 
by legal necessity. Admittedly, Ramasray 
Singh, the deceased son of Jaglal Singh, was 3 
the last full owner of the suit property. On 
the finding arrived at by the trial Court, and 
accepted by the other Courts, that the plain¬ 
tiffs are only half-sisters of Ramasray Singh, 
the Courts in India held that they were not 
his heirs entitled to the property and dis¬ 
missed the suit. The decisions of the Courts 
were based on the ruling of the Full Bench 
of the Allahabad High Court in 55 ALL. 725, 1 
which held that “the word ‘sister’ in S. 2, 
Hindu Law of Inheritance (Amendment) 
Act, 1929, does not include a half-sister, 
either consanguine or uterine.’* It is con¬ 
ceded that if the word ‘sister’ in the Act does * 
include a half-sister by the same father, then 
the plaintiffs’ right to institute the suit can¬ 
not be resisted. 

The above decision of the Allahabad High 
Court and those based upon it, have been 
declared to be wrong recently by this board 
in 69 I. A. 145 2 —an appeal from the Allaha¬ 
bad High Court—in which it was held that 
the word “sister” in S. 2 of the Act includes 
a half-sister by the same father, though the 
mother be different; but cannot be extended 

1. (’33) 20 A. I. R. 1933 All. 491 : 145 I. C. 529 : 

55 All. 725 : 1933 A. L. J. 680 (F. B.), Ramadhar 
v. Mt. Sudesra. 

2. (’43) 30 A.I.R. 1943 P. C. 10 : 206 1.0. 396 : 69 
I. A. 145 (P.O.), Mt. Sahodra v. Ram Babu. 
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a Ibeyond that to include one who hag not the 
Uame father; and that “by parity of reason, 
ing,‘sister’s son’ in the section would in- 
elude the son of a half-sister.’’ No useful 
purpose would be served by repeating in this 
judgment the various reasons given by their 
Lordships in that decision in support of their 
conclusion. It is admitted that this case falls 
within the above decision. However, it may 
be mentioned that in considering the rele¬ 
vant cases which have a bearing on the 
point, the decision of the Patna High Court, 
reported in A.I.R.1940 pat. 810, 3 which is the 
present case before the Board, was referred 
b to by their Lordships. It follows from the 
decision in 69 I. A. 145 a that the appellant is 
entitled to institute the suit as the heir of 
Ramasray Singh and that this appeal should 

be allowed. 

The relief claimed by the appellant and 
her deceased sister was for a declaration that 
the sale deed is not binding on them ; but 
having regard to the findings it is admitted 
that defendant 5 is not an heir and has no 
right to deal with the property. Hence, the 
question of legal necessity found in favour 
of the plaintiffs by the Subordinate Judge 
but not considered by the other Judges, does 
c not now arise. The proper remedy against 
the contesting defendants the vendees 
would be a suit for a declaration of title and 
recovery of possession. But as the latter 
remedy has not been claimed in the plaint, 
it is agreed that the proper course in the 
circumstances is to set aside the decisions of 
the Courts below, and remit the case to the 
trial Court for disposal according to law 
after giving the parties liberty to amend the 
pleadings. Their Lordships will humbly ad¬ 
vise His Majesty that this appeal should be 
allowed, the decrees of the Courts in India 
set aside and the case remitted to the Court 
d of the First Munsif at Patna to give direc¬ 
tions for the amendment of the pleadings 
and to dispose of the case. Defendants 2 and 
6 will have liberty to file written statements, 
if they are so advised. The appellant will 
get costs up to date including the costs of 
this appeal. 

G N< Appeal allowed . 


e 
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(From Patna) 

8th July 1943 

Lords Macmillan, Porter and 
Clauson, Sir George Rankin and 
Sir Madhavan Nair 

Kedarnath Eimatsingka — Appellant 

v. 

Rani Prabhabati Saheba and others 

Respondents. 

Privy Council Appeal No. 28 of 1941, Patna 
Appeals Nos. 8 and 10 of 1939. 

(a) Tenure—Government Ghatwali tenure — 
Incidents of—Non-payment of rent—Effect of. y 
a r* ___nuotrooii tpnnrA ifi not liablG to bo 


Solicitors for Appellant — W.W. Box <& Co. 
Solicitors for Respondents — By. S. L. Polak & Co. 


3 . (’40) 27 A.I R. 1940 Pat. 310 : 189 I.O. 883 : 19 
Pat. 382 : 21 P. L. T. 660, Mt. Daulatkuar v. 
Bisbondeo Singh. 


A Government Ghatwali tenure is not liable to be 
sold in execution of a decree for rent, though deli¬ 
berate and persistent default on the part of tho 
Ghatwal to pay rent may constitute misconduct m 
relation to his office, for which he is liable to dis¬ 
missal by Government : (’35) 22 A.I.R. 1935 ^ Pat. 

306, Approved. L p 18bdJ 

(b) Receiver—Receiver of lease-hold—Sub¬ 
rents must be appropriated lirst towards head- 
rents—By consent order landlord held waived 
his claim to priority in respect of head rents— 
Receiver held entitled to priority in respect ot 
loans raised under orders of Court. 

A receiver over leasehold is bound in the first 
place, out of the sub-rents, to discharge the head- 
rent and out-goings payable to a lessor for which 
the person whose estate is being dealt with by the 9 
Court is liable to the lessor. But though the primary 
duty of a receiver over a leasehold is in the nrst 
place to discharge the head-rent out of the sub-rents 
the parties concerned may by consent o rd .er obtained 

from the Court modify the legal responsibility thus 
thrown on a receiver. L p 188a,oj 

The landlord obtained a decree for Rs. 1,20,000 
for arrears of rent against the holders of a Ghatwa 1 
tenure and put the same into execution. In the 
appeal against the decree, a-receiver was appointed 
by a consent order of the High Court, lho releva 
paras of tho consent order were as under : 

"Para. 2—The receiver undertakes to tbis Hon’ble 
Court to pay to the decree-holders a sum of J* u peea 
60,000 on or before 30th June 1933 and a further 
sum of Its. 40,000 on or before 30th June 1934, and 
the balance of decretal amounts in execution on or h 
before 30th June 1935 provided that the judgment- 
debtor shall be living at the dates mentioned and 
the receiver shall not have been discharged for any 
reasons whatsoever. 

Para 4 —For the purposes aforesaid the receiver 
is authorised to raise loans of Rs. 60,000 and Rupees 
40 000 and Rs. 40,000 as and when required at 
interest not exceeding 12 per cent., and attorney 
ohargea at 2 per cent., besides actual out of pocket 
expenses. If the judgment-debtor can arrange loans 
on better terms, the receiver will take loans so 
arranged. 

Para. 5.—The receiver do continue as suoh re¬ 
ceiver until the sums advanced by him or raised by 
him as loans a3 aforesaid or under any other order 
or orders of the Court are paid. 

Para. 11_The amounts advanced by the receiver 

or raised by him as loans will be a first charge on 
the estate and on the realisation:" 
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Held that para. 11 read in conjunction with 
para. 5, conferred on the receiver priority over 
landlord’s claim for head-rent not only with respect 
to the sum which he was authorised to raise under 
para. 4 to pay the decretal debt, but also with res¬ 
pect to sums advanced by him or raised by him as 
loan3 “under any other order or orders of Court.” 

[P 188c, /] 

Q p Q _ 

(’40) Chitaley, 0. 40 R. 1 N. 25. 

(’41) Mulla, Page 1147 Note “All such.... has.” 

G. S. Rewcastle and J. C. Durai —for Appellant. 

Sir Thomas Strangman and C. Bagram — 

for Respondents. 

Sir Madhayan Nair. — These are conso¬ 
lidated appeals from two separate but identi¬ 
cal orders of the High Court of Judicature 
at Patna dated 23rd January 1939 and 26fch 
January 1939, respectively, in Civil Revision 
no. 563 of 1938 and Miscellaneous Appeal 
No. 89 of 1932, which affirmed the order of 
the Subordinate Judge of Dumka dated 15th 
August 1938. The appellant before the board 
is the receiver appointed by a consent order 
of the High Court dated 23rd December 
1932, in consolidated Miscellaneous Appeals 
Nos. 89-93 of 1932, of a Ghatwali tenure 
known as the Hendwe Estate held by res¬ 
pondent 10 , the proprietress of the said estate 
under the Banaili Raj, represented by res¬ 
pondents 1 to 9. Shortly stated, the main 
question for determination is whether the 
appellant has a prior right to reimburse him¬ 
self from the collections of the estate in res- 
pect of certain loans advanced or raised by 
him to and for the estate at the express orders 
of the Subordinate Court and the High Court 
on various occasions, before paying certain 
decretal amounts and dues to the Banaili 
Raj. These amounts became due subsequent 
to the decrees which had been passed by the 
Subordinate Judge of Bhagalpur, which were 
then under appeal to the High Court in A. S. 
Nos. 19-23 of 1931. The Courts in India have 
answered the question against the appellant. 

The relationship betweeen the Banaili Raj 
and the Hendwe Estate is that of landlord 
and tenant with this difference, that the 
holders of the Hendwe Estate hold it on 
Government Ghatwali tenure, and as such, 
the estate is not liable to be sold in execution 
of a decree for rent, though deliberate and 
persistent default on the part of the Ghatwal 
to pay rent may constitute misconduct in 
relation to his office, for which he is liable 
to dismissal by Government : see 14 pat. 70 l 
at p. 206. Respondent 10 is the life-holder 
of the Hendwe Estate, holding it under the 

1. (*35) 22 A.I.R. 1935 Pat. 306: 157 I. C. 433: 14 

Pat. 70, Sonabati Kumari v. Raja Kirtyanand 

Singh. 


Banaili Raj at an annual rent of about e 
Rs. 12.000. As the rent was in arrear, the 
Banaili Raj instituted four suits against res¬ 
pondent 10 in the Court of the Subordinate 
Judge of Bhagalpur and also a suit for de¬ 
claration that the estate is liable to sale for 
default in payment of rent. On 19th Septem¬ 
ber 1930, the suits were decreed. The arrears 
of rent decreed amounted to about Rs. 1,16,000 
besides interest and costs. Respondent 10 
filed appeals Nos. 19 to 23 of 1981 in the High 
Court of Patna against the said decrees. 
Meanwhile, the Raj took out execution of 
the decrees, whereupon respondent 10 pre¬ 
ferred miscellaneous appeals Nos. 89 to 93 of / 
1932 in the High Court, which were all 
consolidated. On 23rd December 1932, a con¬ 
sent order was passed by the High Court on 
a compromise petition, to which the respon¬ 
dents were parties, whereby the appellant 
was appointed receiver of the Hendwe Estate 
with all the powers under O. 40, Rule 1 (d), 
Civil P. C. Paragraphs 2, 4, 6 and 11 of 
the order, which are important in connexion 
with this appeal, are as follows : 

Para. 2.— The receiver undertakes to this Hon’ble 
Court to pay to the decree-holders a sum of Rupees 
60,000 on or before 30th June 1933, and a further 
sum of Rs. 40,000 on or before 30th June 1934, and g 
the balance of decretal amounts in execution on or 
before 30th June 1935, provided that the judgment- 
debtor shall be living at the dates mentioned and 
the receiver shall not have been discharged for any 
reasons whatsoever. 

Para. 4.—For the purposes aforesaid the receiver 
is authorised to raise Joans of Rs. 50,000 and 
Rs. 40,000 and Rs. 40,000 as and when required at 
interest not exceeding 12 per cent, and attorney 
charges at 2 per cent, besides actual out of pocket 
expenses. If the judgment-debtor can arrange loans 
on better terms, the receiver will take loans so 
arranged. 

Para. 5—The receiver do continue as such re¬ 
ceiver until the sums advanced by him or raised by 
him as loans as aforesaid or under any other order 
or orders of the Court are paid. 

Para 11.— The amounts advanced by the receiver h 
or raised by him as loans will be a first charge on 
the estate and on the realisation. 

Pursuant to the above order, the appel¬ 
lant raised or advanced the sum of about 
Rs. 1,20,000 for payment to the decree-holders. 

In Accordance with various orders made by 
the Subordinate Judge of Dumka the appel¬ 
lant raised and advanced further loans of 
about Rs. 1,32,478. On 14th February 1934, the 
High Court made an order authorising the 
appellant “to raise such loans as may be re¬ 
quired for meeting the expense of the litiga¬ 
tion” by which was meant the appeals then 
pending in the High Court. The Court pro¬ 
vided that “the loans will be raised subject 
to the rights of the Banaili Raj ...” On 9th 
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April 1934, the High Court made a further 
order “by consent of parties and in the pre¬ 
sence of the receiver,” (appellant) by which 
he was authorised 

to raise loans for the purpose of meeting the expen¬ 
ses of the appeals and the personal expenses of the 
appellant and the payment of the insurance premia 
and charges incidental thereto. 

The order expressly stated that 

the sanction hereby given is without prejudice to the 
existing arrangement that the decretal dues of the 
plaintiff-respondents are to be paid in such instal¬ 
ments as have been provided for in the order ap¬ 
pointing the receiver and it is further subject to the 
condition that the plaintiffs other decree or decrees 
for rent and cess already obtained and the rent and 
cesses a 9 they accrue due shall have priority over 
b the charges hereby sanctioned. 

Pursuant to the last order of the High 
Court the appellant as receiver advanced 
further loans aggregating to about Rs. 06,832. 
This was the state of affairs when on 14th 
December 1934, respondent 10 filed a petition 
before the Subordinate Judge of Dumka for 
the removal of the appellant for mismanage¬ 
ment. On 12 th June 1936, the Subordinate 
Judge made a reference to the High Court 
recommending his removal. The above re¬ 
ference was discharged by the High Court 
with costs to the appellant. In the order dated 
26th August 1936, Madan J. (with whom 
c Mohammad Noor J. agreed) made the fol¬ 
lowing observations: 

It should be noted that it has already been order- 
ed that the receiver is first entitled to recoup him- 
self for the amounts paid by him in satisfaction of 
the previous decrees of the Banaili Raj. The subse¬ 
quent decrees and dues of the Baj are the next claim 
and then the receiver is entitled to recoup the 
balance of the debt. 

In October 1937, the appellant submitted 
to the Court of the Subordinate Judge of 
Dumka a budget of the expected income and 
expenses for the Fasli year 1345 (1937-38) in 
which he provided only Rs. 5000 for payment 
to the Banaili Raj. It was urged by the Raj 
d that up to the year 1845 F. a sum of rupees 
1 , 74 , 218 - 10 -lli had become due from the 
estate, that besides the instalments fixed by 
the Court in the order appointing the recei¬ 
ver, he had paid only Rs. 1500 in three instal¬ 
ments within a period of three years, that 
their dues should be paid in preference 
over all other dues, and that substantial 
payments should be provided in the budget 
for the deoree-holders. In reply, the appel¬ 
lant contended that in view of the order of 
the High Court by which he was appointed 
receiver and which determined the priority 
of payment 

no provision can be made in the budget for any pay¬ 
ment of the decree for rent and cess other than 
those covered by the said appeals, and also of the 


rent and cees as they accrue due out of the estate 
realisations because all the loans raised or advanced « 
by the receiver for the estate except those sanctioned 
by the Hon’ble High Court by the consent order 
made on 9th April 1934 are first charge on the 
etaste and on the realisations, and the receiver is 
entitled first to recoup them. 

It is not disputed that the appellant has 
raised considerable sums and paid the de¬ 
cretal amounts for rent which lie undertook 
to pay by the order of 23rd December 1932, 
and that he has lent to the estate large sums 
for conducting the appeals and for other ex¬ 
penses. The correctness of the three amounts 
mentioned above has not been questioned for 
the purposes of this appeal. Having regard 
to the specific terms of the order of the / 
High Court dated 9th December 1934 (supra), 
which stated inter alia that the charges 

thereby sanctioned shall be 
subject to the condition that the plaintiff s (Banaili 
Raj's) other decree or decrees for rent and cesses as 
they accrue shall have priority over the charges 
hereby sanctioned, 

the appellant does not claim priority with 
respeot to the sum of Rs. 66,832 raised by him 
under that order, nor do the respondents 
dispute that the appellant is entitled to 
claim priority with respect to the sum of 
Rs. 1,20,000 which he has paid under the 
order of the High Court dated 23rd Decern- 
her 1932 (supra) in view of para. 11 of the 
order. So, the question for decision in these 
appeals reduces itself to this, viz., is the 
appellant entitled to claim a prior right to 
recoup himself from the collections of the 
estate the sum of Rs. 1,82,478 advanced or 
raised by him before paying the subsequent 
decretal amounts and dues to the Banaili 
Raj? The Subordinate Judge held that he 
was not entitled to claim priority as in his 
view the priority fixed by the order of 28rd 
December 1932, should be limited to the ex¬ 
tent of the loan then sanctioned. He stated 

it could never have been under contemplation that h 
the deoree-holders were to postpone all their subse¬ 
quent does till the receiver reoouped himself for 
other loans raised subsequently. 

In support of his conclusion, he also relied 
on the opinion expressed by the High Court 
in its order refusing to discharge the receiver 
dated 26th August 1936 (supra). Accordingly, 
he directed that the appellant should set 
down equal amounts towards repayment of 
his first loan and the payment of the subse¬ 
quent decretal and non-decretal dues of the 
decree-holders in all subsequent budgets, and 
in the budget under disoussion the sum of 
rb. 5000 payable to the deoree-holders should 
be altered to Rs. 48547-6-1, the amount of the 
first new rent decree under execution. With 
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a these and certain other minor amendments, 
the budget was passed. These amendments 
were not discussed before the Board as what 
was questioned was only the fundamental 
principle respecting priority on which his 
budget was framed by the receiver. The 
order of the Subordinate Judge was confirm- 
ed by the High Court in a short order. The 
law 7 is well-settled that 

a receiver over leasehold is bound in the first place, 
out of the 6ub-rents, to discharge the head-rent and 
out-goings payable to a lessor for which the person 
whose estate is being dealt with by the Court is lia¬ 
ble to the lessor.The sub-rents should be, in 

the first place, appropriated to the payment of the 
'head-rent : see Kerr on Receivers, (1935), Edn. 10, 
k page 246. 

The primary duty of a receiver over a 
leasehold is, no doubt, to discharge the head- 
rent out of the sub-rents, but it is clear that 
the parties concerned may by consent order 
obtained from the Court modify the legal 
responsibility thus thrown on a receiver. This 
position is not disputed. In the present case 
it is contended by Mr. Rewcastle for the ap¬ 
pellant that the order of the High Court by 
which he was appointed receiver justifies his 
claim for priority in respect of the sum in 
question, and that the Subordinate Judge s 
construction of the order is erroneous. Their 
e Lordships have to consider whether this 
argument can be accepted. The priority 
claimed by the appellant is based on his 
reading of paras. 4, 6 and 11 of the consent 
order of 23rd December 1932. Paragraph 4 
authorises him to raise loans for paying off 
the decretal amounts referred to in para. 2 
of the order. Then comes para. 5 which con¬ 
tains a very important provision. It says 

that . ... 

the receiver do continue as such receiver until 
the sums advanced by him or raised by him as loans 
as aforesaid or under any other order or orders of 
Court are paid. 

d The paragraph refers to two classes of 
loans, viz., (l) sums advanced by the recei. 
ver or raised by him as loans, as aforesaid, 
i. e., as mentioned in els. 2 and 4 of the order 
which obviously refer to the sum of rupees 
1 , 20 , 000 , the decretal debt, and (2) sums ad¬ 
vanced by him or raised by him as loans 
under any other order or orders of Courts, 
i. e., order or orders of Courts other than the 
order which authorised him to raise the sum 
of Rs. 1,20,000. The reference in the second 
part of the paragraph is not to any specific 
loan as in the first part of it, but generally 
to the loans which the receiver may raise 
under any other order or orders of Courts. 
The paragraph also says that the receiver 
is to continue as receiver till the loans thus 


raised are paid. The next paragraph to be a 
considered i3 para. 11. This paragraph fixes 
priority and is the most important provision 
of the order which governs the decision in 
the present case. It says that 

the amounts advanced by the receiver or raised 
by him as loans will be a first charge on the estate 
and on the realisations. 


J 


The operation of- this paragraph is not 
restricted to any specific amount or loan, 
but it refers generally to all amounts ad- 
vanced or raised by the receiver as loans. It 
is argued by Mr. Rewcastle that read in 1 
conjunction with para. 5, this paragraph 
confers on the appellant priority over the 
Raj’s claim for head rent not only with res- 
pect to the sum which he is authorised to 
raise under para. 4 to pay the decretal debt, 
but also with respect to sums advanced by 
him or raised by him as loans “under any 
other order or orders of Court.” It is not 
disputed that the sum in question had been 
raised by orders of Courts. In their Lord- 
ships’ view, this argument is sound and must 
be accepted. Read in the manner in which 
their Lordships think, that paras. 5 and 11 
should be read, there cannot be any doubt 
that the appellant is entitled to claim priority 
with respect to the sum of Rs. 1,32,478—ad- 9 
mittedly raised by orders of Court. Their 
Lordships are unable to find any sufficient 
ground for restricting the operation of para. 

11 to the sum of Rs. 1 , 20 , 000 —as the Subordi¬ 
nate Judge has done—when the words of this 
paragraph are wide enough to cover the 
sums advanced by the receiver or raised by 
him as loans, referable to the latter part of 
para. 5. By the consent order to which res¬ 
pondents 1 to 9 were parties, they must be 
held to have waived with respect to the claim 
now made by the receiver the priority which 
their claim for head-rent would ordinarily 
have in law, over the collections and other h 
realizations from the Hendwe Estate. Though 
the subsequent order dated 9th April 1934, 


nannnh ho ralied on aa an aid in construing 


the prior order of 23rd December 1932, it 
may be noted, as shown by that order, that 
when the respondents desired that their dues 
should have priority over certain charges 
claimed by the receiver they took care to 
obtain a declaration of such priority from 
the Court. It is to be regretted that the 
“orders of Court” under which the amount 
in question were raised are not before the 
Board. Though the meaning of paras. 5 and 
ll of the order of 23rd December 1982, read 
together is clear enough, their Lordships 
think that those specific orders by virtue of 
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a which the amount in question was raised 
should have been made a part of the record 
as having a direct bearing on thei quwtion. 
However, their Lordships must decide the 
case on the materials placed before them. 

In support of their conclusion, the Courts 
in India have relied on the observation made 
by Madan J., in his order setting aside the 
order of the Subordinate Judge recommend, 
in* the dismissal of the appellant, concurred 
in°by Mohammed Noor J., that the receiver 
is entitled to recoup the balance of de t 
only after meeting the subsequent decrees 
and dues of the Raj which were stated to be 
b the next claim after the receiver had recouped 
himself for the amounts paid by bim in 
satisfaction of the previous decrees obtained 
by the Raj. This opinion miscalled a 
“direction” by the Subordinate Judge was 
but a mere observation made by the learned 
Judges of the High Court in passing, in a 
matter not directly connected with any 
question of priority of payment. The; point 
now under consideration did not arise for 
decision in that order, the sole question in 
which was whether the Subordinate Judge s 
recommendation of the dismissal of the 
appellant should or should not be accepted. 
* In the circumstances the observation referred 
to is not helpful in construing the order of 
23rd December 1932. 


J 


The parties will bear their own costs in the e 

Courts in India. ., 

r N Orders set aside. 

Solicitors for Appellant-//?/. S. 

Solicitors for Respondents —Douglas Grant d DoM. 
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(From Allahabad) 

24th June 1943 

Lords Macmillan, Porter and 
Clauson, Sir George Rankin and 
Sir Madhavan Nair 
Kunwar Rohani Ramandhwaj Prasad 
Singh — Appellant 

v. 1 

Thakur Ear Prasad Singh and others —• 

Respondents. 

Privy Council Appeal No. 49 of 1940, Allahabad 
Appeal No. 13 of 1937. 

(a) Civil P. C. (1908), S. 144 - Decree varied 

or reversed-Right to restitution arises au'o_ 

matically and is claimable before trial Court^ 
Trial Court and not appellate Cou 

aS Wb S en me a S d e eo?i°‘fvaried or reversed in oimum. 

tt^^btahees'amtornati^fykan^U^laimable under 
S 144 before the trial Court. It is the usual prim- 

S..K, , 

itself but by the trial Court. U 190 ^ J 


Their Lordships have not failed to notice 
that the grant of priority to the claims 
made by the receiver would mean a post. 

ponement to that extent °f the payment of 
the subsequent dues of the Raj. but the 
estate was heavily indebted when the receiver 
was appointed to administer lfc * he h ^ 3 be ®“ 
able to pay considerable amounts due to th 
Rai and what is more important, the sum 
in*question was admittedly raised by orders 
d of Courts made presumably with full know¬ 
ledge of all the relevant circumstances. J) or 
the above reasons, their Lordships will 
humbly advise His Majesty that the orders 
of the Courts in India should be set aside 
that it should be declared that the a PP®“ a ° 
as receiver is entitled to the priority 

with respect to the loans comprised i'“ n “ e 
sum of Rs. 1,89,478 mentioned in the ]udg- 
ment, as in respect to those oomprued in the 
sum of us. 1 , 20,000 covered by underta - 
ing contained in the consent order of 23rd 
December 1982; and that the case should be 
remitted to the Subordinate ****** 
fresh orders on the budget for the year 1345P. 
submitted to him by the receiver. The ap. 
pollant will get his costs before the Board. 


P40) Chita ley, S. 144 N. 19 Pts. 3. * i N ' 17 Pt ' 2< 
(»41) Mulla, Pag© 451 Pt. (u). 

* (b) Civil P. C. (1908), Ss. 144, 145 and 151 

_Security bond lor liability of P 1 "”"" 

holder ior mesne profits executed by . * 
Surety not bound to any individual — En 

men. of bond_S. HS does no. apply-Remedy 

SSESfessss™ 

restitution. 

•* A a minor, for possession of A s j t 

P’s suit against A, a mm f decreed. 

estate which was under' Court of Wwd bwm 

Pending the appeal by - A L the H.gtx ^ 

that P should be put m ^ on P h is 

perty m trial Court security in the sum of 

r?° 49 OoV Thereupon S executed a security bond 
for P in tbe sum of P Rs. 42,000 charging the safae 
nn certain properties and rendering himself per- 
qnnftUv liable in the event of the charge failing t 
a ,“ld the sum Oi Rs. 49.000 aod in rsspect oi any 
y riofimpnev This bond was not expressed to D© 
“ta5S?T£y iS-M individual nor was any 
rtppson other than S mentioned as a party thereto. 
On the execution of the bond, P was put inpossessio 
“ S execution oi the trial Court a decree- 
Subsequently, the High Court reversed tha^trial 
Court’s decree and dismissed P s suit, x 

Wardfl 3 was then put in P^eession oi the, estate A 

and a settlement was arrived at with J profits 

guardian under which the amount of m P 
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n while P had been in possession was fixed at Rupees 
24,722 and paid. Subsequently. A filed an applica¬ 
tion under Ss. 145 and 151 claiming mesne profits 
against P during his possession of the estate by 
enforcement of the security bond against S. P wa3 
only formally made a party and the main relief was 
sought against S. The application was dismissed 
both by the trial Court and the High Court on the 
ground that the claim did not come within S. 145 
and could be made only in a separate suit : 

Held that (1) the case did not come within S. 145 
as that section applied only to the personal liability 
of the surety ; [P 1917t] 

(2) but the claim was nevertheless one which 
could not be made by a suit but could only be made 
by application to the trial Court under S. 144 and 
under its inherent powers to enforce the security ; 

. [P 19170 

(3) as the security bond did not bind the surety to 
any individual it could only be enforced by the Court 
making an order in the suit upon an application to 
which the surety was a party, that the property 
charged be sold unless before a day named the surety 
found the money: ('19) 6 A.I.R. 1919 P .C. 55, Rel. 
on [P 1917i; P 192a] 

(4) though S was not a necessary party to the 

assessment of mesne profits and damages under 
S. 144 but he was a very proper party—all the more 
so as P and his guardian were impecunious persons 
from whom A did not attempt to extract anything. 
But this aspect of A’s claim was necessarily a 
matter for the trial Court and under S. 144 (2) could 
not be made by separate suit ; [P 192a,6] 

(5) Section 61, Court of Wards Act, had no bear¬ 
ing upon the question between A and the surety S ; 

« [P 192c] 

(6) there was no substance in the contention that 
because A would have to show that the settlement 
under which the sum of Rs. 24,722 was paid did not 
bind him he was obliged to proceed by suit; [P 1926] 

(7) a claim against S for damages for acts of 
mismanagement of the property committed by him 
during P's possession had no place in an application 
for restitution or for execution though an action for 
damages might lie in respect of that claim. [P 192d,e] 

C. P. C. — 

(’40) Chitaley, S. 144 Notes 14, 34, 18 and 20 ; 
S. 145 N. 2. 

(’41) Mulla, Page 457 Note “(4) Surety,” Page 
453 Note ‘‘Inherent power to grant restitution;” 
Page 454 Note “Place . . . reversed”. 

Sir Thomas Strangman and R. K. Handoo — 

for Appellant. 

Sir Alfred Wort —for Respondents. 

Sir George Rankin. — The appellant is 
the proprietor of an estate called the Beswan 
estate at Aligarh. In 1923 respondent 3 
Mahabir Singh, herein called “the plaintiff” 
brought a suit in forma pauperis claiming 
the estate and seeking to eject the appellant’s 
elder brother who was then in possession. 
The elder brother died while the suit was 
pending and the appellant who was a minor 
at the time was substituted in his stead as 
the defendant and the Court of Wards aoted 
on his behalf. The trial Court gave decree 
for the plaintiff on 2nd June 1925, but on 
12th February 1929, the High Court at Allaha¬ 
bad reversed this decision and dismissed the 


suit. Their decree was confirmed upon appeal e 
to His Majesty in Council. On 16th February 
1926, while the case was pending before it 
the High Court ordered that the plaintiff 
should be put in possession of the estate in 
execution of the trial Court’s decree on his 
depositing in the trial Court security in the 
sum of rs. 42,000. On 1st April 1926, one 
Jiwan Singh, father of respondent 1 , Har 
Prasad Singh, executed a security bond which 
is the foundation of the present proceedings. 
This bond was not expressed to be in favour 
of any specified individual nor was any per¬ 
son other than Jiwan Singh mentioned as 
a party thereto, but by it Jiwan Singh hypo. / 
thecated a number of items of zemindari 
property and the terms of the security were 
as follows : 


If the decree passed by the Court of first instance 
is amended or set aside by the appellate Court, the 
plaintiff-respondent shall re-convey the property, 
whereof he shall obtain possession under the seourity 
bond in the Bame condition as it is at present and 
shall pay, according to the orders of the appellate 
Court, such amount of mesne profits in respect of 
the property in dispute as may be found due by the 
plaintiff decree-holder when the possession of the 
property is delivered. If the plaintiff fails to oomply 
with the orders of the appellate Court, the amount 
may be recovered by auotion sale of the property 
hypothecated under this deed which is specified 
below. If the sale proceeds be inadequate, my person 
and other property shall remain liable to the extent 
of the amount of security and I, the executant, in 
person and my heirs and representatives shall 
remain liable for payment of the same. 



On these clauses it may be convenient to 
observe that the only personal liability assum¬ 
ed by Jiwan Singh arises in the event of the 
charge failing to yield a sum of Rs. 42,000 
and is in respect of any such deficiency. Also 
that while the mesne profits for which the 
security is given must be payable in respect 
of the appellate Court’s decree, their Lord- 
ships do not construe the bond as meaning 
that they must be assessed by the appellate 
Court itself — a procedure which would be 
contrary to the usual practice and to the 
course laid down by the Code. When a decree 
is varied or reversed in circumstances giving 
rise to a right by way of restitution, the 
right arises automatically and is claimable 
under s. 144 of the Code before the trial 
Court. In accordance with the usual practice 
the appellate Court’s decree made no men¬ 
tion of mes^ie profits by way of restitution 
though it is the origin and source of the 
right. 

The plaintiff was put in possession of the 
Beswan estate in July 1926, and after the 
trial Court’s decision, had been reversed pos¬ 
session was in 1929 returned to the Collector 
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• and to the Court of Wards for the appellant. 
Meantime Jiwan Singh had died in 1928. In 
April 1980, the Collector settled with respon¬ 
dent 2 Mt. Maharani Kuer, the plaintiff’s 
aunt, as the plaintiff’s guardian, the sum 
due for mesne profits while the plaintiff had 
been in possession. It was fixed at Rs. 24,722 
and paid without any order having to be 
obtained from the Court. A reoeipt therefor 
dated 23rd April 1930, was granted by the 
Collector and was registered in due course. 
In 1933, the Court of Wards released the 
estate to the appellant who had attained 
majority and obtained from him a safinama 
£ dated 10th Maroh 1933, discharging them 
from all obligations to or claims by him. In 
April 1983, the appellant filed in the trial 
Court-the Court of the Subordinate Judge 
at Aligarh—the application which is now 
before their Lordships. It is "in a tabular 
form” under O. 21, R. 11, with the addition of 
a statement of facts in 21 paragraphs. It is 
headed “Application under ss. 145, 151, Civil 
p. C.,” which are as follows: 


W 

145. Where any person has become liable as 

surety — . 

(a) for the performance of any deoree or any part 

thereof, or . 

• (b) for the restitution of any property taken in 

execution of a decree, or 

(c) for the payment of any money, or for the 
fulfilment of any condition imposed on any 
under an order of the Court in any suit or in any 
proceeding consequent thereon, 

the decree or order may be executed against him, to 
the extent to which he has rendered himself per¬ 
sonally liable in the manner herein provided for the 
execution of deorees and such person shall, for t 
purposes of appeal, be deemed a party within the 

meaning of S. 47 : t . , 

Provided that such notice as the Court in each 
case thinks sufficient has been given to the surety. 

151. Nothing in this Code shall be deemed to 
limit or otherwise affect the inherent power of the 
Court to make such orders as may be n*™ 33 **? toT 
U the ends of justice or to prevent abuse of the process 

of the Court. 

The application asked relief against respon¬ 
dent 1 Har Prasad Singh only, stating that 
the other two respondents, Mt. Maharani 
Kuer and Mahabir Singh had been formally 
impleaded. The main claim is made against 
respondent 1 as heir and sole legal represen. 
tative of his father Jiwan Singh. It is a 
claim, based upon the security bond of 1 st 
April 1926, for mesne profits and damages 
due from the plaintiff in respeot of the period 
of the plaintiff’s possession of the estate 
from 1926 - 1929 . This in the mouth of the 
successful defendant was a claim for restitu- 
tion as against the plaintiff and for enforce¬ 
ment as against the surety of the security 


given therefor. No mention was made in the _ 
application of the settlement of April 1930, 
or the sum of Rs. 24,722 paid thereunder. To 
this claim was, however, added another 
claim of a wholly different character arising 
out of an allegation that Jiwan Singh and 
Har Prasad Singh had themselves committ¬ 
ed acts of mismanagement of the property 
between 1926 and 1929. For this an action 
for damages might lie, but such a claim had 
no place in an application for restitution or 
for execution. It was wholly misconceived 
and was not persisted in before the Board as 
a claim which could be enforced in these 
proceedings. When this head of claim is f 
eliminated and the claim upon the security 
bond is considered by itself, the figure of 
RS. 72,240 at which the mesne profits and 
damages were at first put in the application 

_it was later increased to Rs. 1,23,448 can 

be seen at once to be excessive. No more than 
RS. 42,000 could be recovered upon the bond 
whether out of the property charged or other- 
w i se —apart altogether from the fact that a 
sum of Rs. 24,722 was paid in 1930. Respon¬ 
dent 1 having set up the settlement of 1930 
and various other matters by way of objec¬ 
tion to the application, it was stated in reply 
by the present appellant that the settlement g 
had been obtained from the Collector by 

^Shortly put, what has happened is that 
the learned Subordinate Judge on 28 th Febru- 
ary 1936, dismissed the application as 
potent, and has in this been upheld by the 
High Court whose deoree of 2nd Deoember 
1936, is now before their Lordships on ap¬ 
peal. The reasons given by both Courts are 
to the effect that the case made by the 
appellant is not within S. 145 of the Code 
and can only be made in a suit. Upon exa- 
mination of the matter it appears to their 
Lordships that the Courts in India were 
right in holding that the case is not within 
S 146 if only because the section applies only 
to the personal liability of the surety. But 
the appellant’s claim is nevertheless one 
which cannot be made by a suit but can 
only be made by application to the trial 
Court under S. 144 of the Code, and under 
its inherent powers to enforce the security. 
The decision of the Board in 461. A. 228 was 
not cited in either of the Courts in India. 
It was there held that an instrument which 
does not bind the surety to any individual 

oan only be enforced ____ 


1. (’19) 6 A. I. R. 1919 P. C. 55 : 55 I C. 550 . 42 
All. 158 : 46 I. A. 228 : 22 O. 0. 212 (P. O.), 
Raghubar Singh v. Jai Indra Bahadur Singh. 


A. I. R. 
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by the Court making an order in the suit upon an 
a .application to which the sureties are parties, that 
the property charged be sold unless before a day 
named the sureties find the money. 


b 


c 


The application now before the Board 
though it was headed by a reference to Ss. 145 
and 151 really invoked the powers of the 
learned Subordinate Judge to assess the sum 
due by way of restitution under S. 144 and 
to enforce the security by the method laid 
down in 4G I. A. 228. 1 It may be that respon¬ 
dent 1 was not a necessary party to the as¬ 
sessment of mesne profits and damages under 
S. 144 but he was a very proper party—all 
the more so as the plaintiff and his guardian 
were impecunious persons from whom the 
appellant did not attempt to extract any¬ 
thing. But this aspect of the appellant’s 
claim was necessarily a matter for the trial 
Court and under sub-s. (2) of S. 144 could not 
be made by separate suit, just as the appli¬ 
cation to enforce the security could not be 
made by another suit but had to be made in 
the plaintiff’s ejectment suit. It was sug¬ 
gested that the appellant would have to 
show that the settlement of 1930 did not bind 
him and therefore he was obliged to proceed 
by suit; but there is no substance in that 
contention. Again S. 61, Court of Wards Act, 
has no bearing upon the question between 
the appellant and respondent 1 as is very 
properly admitted by learned counsel for the 
respondents. There is no reason why the 
appellant’s case, brought before the only 
tribunal competent to deal with either part 
of it, should not be tried. 


For this purpose the case must go back to 
the Court of the Subordinate Judge in order 
that he may in the presence of respondent 1 
assess the amount of mesne profits and 
damages due from the plaintiff Mahabir 
Singh in respect of the period of his posses- 
d sion of the estate (1926-1929). For this pur¬ 
pose it will be necessary to decide whether 
the settlement made with the Collector in 
April 1930 is binding upon the appellant and 
in any event the sum paid thereunder, 
Bs. 24,722, will be taken into account. When 
it has been ascertained whether the plaintiff 
still owes any and what sum for mesne pro¬ 
fits and damages by way of restitution under 
8.144, the learned Subordinate Judge will be 
in a position to begin proceedings, if neces¬ 
sary, to enforce the charge created by the 
bond of 1st April 1926 in the manner des¬ 
cribed by the Board’s judgment in 46 I. A. 
228. 1 But these proceedings are to be confined 
strictly to the assessment of the sum for 
which the plaintiff is liable by way of resti¬ 


tution, and no claims against respondent 1 | e 
or the estate of Jiwan Singh for damages for 
wrongful acts done by them or either of 
them are to be entertained except in so far 
as they come within the scope of that in¬ 
quiry. The liability of respondent 1 is solely 
that created by the bond of 1st April 192G 
and can in no event exceed rs. 42,000. Even 
if the sum due from but not paid by the 
plaintiff amounts to or exceeds Rs. 42,000 it 
may be that respondent 1 can claim credit 
for the sum already paid, Rs. 24,722, by prov¬ 
ing that it was paid by him or by his father’s 
estate. The appellant will be held to the 
statement in his application which prevents / 
him from seeking to enforce his claim against 
the plaintiff Mahabir Singh or his aunt Mt. 
Maharani Euer, though these persons are 
necessary parties to the assessment of mesne 
profits and damages. The learned Subordi¬ 
nate Judge will have full power to require 
the appellant to amend his application so as 
to accord with what their Lordships have 
now indicated as the proper procedure. Their 
Lordships will humbly advise His Majesty 
that this appeal should be allowed, the de¬ 
crees of the Courts in India set aside and 
the case remitted to the Court of the Sub¬ 
ordinate Judge of Aligarh for disposal in ac- Q 
cordance with the judgment. Each party 
will pay its own costs of this appeal, and of 
the proceedings which have hitherto taken 
place in the Courts in India. If any costs 
have been already paid under orders of the 
Courts in India they are to be repaid. 

G.N. Appeal allowed. 

Solicitors for Appellant — Hy. S. L. Polak A Co. 

Solicitors for Respondents — Douglas Grant A 
Dold. 
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(From Patna) 

24th June 1943 

Lords Macmillan, Porter and 
Clauson, Sir George Rankin 
and Sir Madhavan Nair 
Thakur Shah — Appellant 

v. 

Emperor. 

Privy Council Appeal No. 15 of 1942: Patna 
Appeal No. 16 of 1941. 

(a) Criminal trial—Appeal-Privy Council — 
Question as to weight to be attributed to evi¬ 
dence and whether evidence should be accepted 
—Privy Council will not interfere in appeal. 

Matters of the weight to be attributed to the evi¬ 
dence given are not considerations snoh as would 
influence the Privy Council acting upon the prin¬ 
ciples which guide it in considering whether an 
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appeal in a oriminal matter should be allowed. So 
** also the question whether the accused's evidence and 
explanation should be accepted is one 6olely for the 
Courts in India and is not a matter with whioh the 
Privy Oounoil would interfere in appeal. [P 194e] 

• (b) Criminal P. C. (1898), S. 423 (1) (d) — 
Charge of abetting named persons—High Court 
under S. 423 (1) (d) can alter charge into one 
of abetting unknown persons—English law. 

Under English law it would be impossible to justify 
a variation of the charge of abetting named persons 
into one of abetting unknown persons. The history 
of the growth of oriminal law in England, its lines 
of development and the technicalities consequent 
thereon all militate against such a course. Indian 
law is subject to no suoh limitation but is governed 
solely by the Indian Criminal Code and the Code of 
$ Oriminal Procedure, always of course, subjeot to the 
limitation that no course should be taken by reason 
of whioh the accused may be prejudiced either be¬ 
cause he is not fully aware of the charge made or is 
not given a full opportunity of meeting it and put¬ 
ting forward any defence open to him on the charge 
finally preferred. Section 423 and in particular sub- 
s. (1) (d) of that section gives wide powers of amend¬ 
ment in a oriminal appeal. Under S. 423 (1) (d) the 
High Court has power to amend a oharge of abetting 
named persons so as to turn it into a oharge of abet¬ 
ment of person or persons unknown or to turn it into 
a oharge of abetting an abetment. An amendment in 
the persons alleged to have committed the offence is 
an amendment within S. 423 and not the ohargingof 
a fresh offence. [P 194/»; P 195a,6,c,d] 

Cr. P. C. — 

. (’41) Chitaley, S. 423, N. 39. 

i’ 0 (’41) Mitra, Page 1367, N. 1149. 

(c) Criminal P. C. (1898), S. 423 — Charge — 
Amendment of, under S. 423 — Power must be 
used with discretion so as not to prejudice 
accused. 

Under S. 423 the power to amend a charge must 
be used with discretion. If there is any chance of 
injustice being done or of the acoused having been 
prevented from giving or of his having failed to give 
evidence material to his defence by reason of the 
amendment of the charge, the Court should at least 
make him the offer of a new trial on the charge as 
amended : 8 Bom. 200, Ref . [P 195<7, h] 

But it is not always necessary to do so. More par¬ 
ticularly it is not necessary where it does not appear 
that any fresh case could be made or fresh evidence 
d given on behalf of the person convicted : (’26) 12 
A.I.R. 1925 P. 0. 180, Rel. on. [P 195b] 

Cr. P. C. — 

(•41) Chitaley, S. 423, N. 39. 

(’41) Mitra, Page 1357, N. 1149. 

(d) Criminal P. C. (1898), S. 237 — Charge of 
abetting named person—Whether accused can 
be convicted of abetting unknown persons 
(Quare), 

Whether under B. 237 an accused can be convicted 
of abetting unknown person or persons when the 
oharge against him was of abetting named person or 
persons. [P 196d,p] 

8. P. Khambaita — for Appellant. 

G. D. Roberta and W. W. E. Page — 

for the Crown. 

Lord Porter. — This is an appeal against 
& conviction for abetment of forgery under 
1943 K/25 & 26 


S. 466 combined with s. 109, Penal Code. The & 
appellant was charged with abetting one 
Jagannath Singh and one Matuk Chandra 
Das in forging a certain decree sheet and 
compromise petition, whioh are court records 
and was found guilty by the Sessions Judge 
of the Santal Parganas. This conviction was 
upheld by the High Court at Patna. The 
history of the case has been fully and accu¬ 
rately stated in the judgment of Chatterji J. 
in the High Court and need not be repeated 
at length here. It is only necessary to set 
out sufficient faots to make this judgment 
comprehensible. In 1934, the appellant, one 
Buchai, and his son Khudi were parties to a / 
suit for the partition of their joint family 
property, a suit which was eventually com¬ 
promised. In order to effect their purpose 
the parties on 13th December 1935, filed a 
compromise petition in accordance with which 
a decree of the Court was drawn up and 
signed on the 23rd of the same month. It is 
common ground that a certain plot of land 
situate in Jasidih Bazar and numbered 67 was 
not part of the joint family property but was 
purchased by Khudi during the pendency of 
the suit, and that a registered sale deed 
assigning the property to him was drawn up 
dated 22 nd January 1935. This plot therefore g 
was not included in the compromise petition 
or the decree : it was and remained in the 
possession of Khudi in the sense that he 
received rent from its tenants. 

By an interpolation in each document this 
piece of property has now been added to the 
share assigned to Thakur in both the petition 
and deoree. The proseoution case was and 
is that the appellant procured this insertion 
in these two places and abetted the forgery. 
By the charge they asserted and in evidence 
they sought to prove that the forgery was 
carried out as to the decree sheet by Jagannath 
abetted by Matuk and as to the petition by h 
Matuk abetted by Jagannath. The appellant 
was accused of abetting both these persons 
in the offence of forging the two documents. 
Direct evidence of the commission of the 
substantive offence by Jagannath and Matuk 
was given by one Chandrama Singh whose 
story was to some extent corroborated and 
was accepted by the Sessions Judge in spite 
of the view that the witness must be re¬ 
garded as an accomplice. The High Court 
also thought him to be in the position of an 
accomplice but contrary to the view of the 
trial Judge thought him to be insufficiently 
corroborated to justify a conviction for for¬ 
gery against either of the two persons accused 
of .that crimed Accordingly the High Court 
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' 0 acquitted Matuk and Jagannatb of the crime 
of forgery. Nevertheless they went on to 
consider whether the facts established would 
justify a conviction of each of the three ac¬ 
cused for abetment of forgery and held : (l) 
that those facts were not sufficient to prove 
beyond reasonable doubt that Matuk was 
guilty, but (2) were sufficient to incriminate 
the appellant and Jagannath, whose convic¬ 
tions of abetment were accordingly upheld. 
A further co-accused, one Jai Prasad Misra, 
who had been convicted by the Sessions 
Judge, was acquitted on all charges and 
their Lordships are not concerned with his 
b case. 

Jagannath has not appealed and in their 
Lordships’ view there was ample evidence to 
convict him of abetting a person or persons 
unknown in committing either of the forge¬ 
ries charged, provided it was permissible 
for the Court so to charge and convict him. 
Similarly their Lordships in agreement with 
the High Court of Patna consider that the 
evidence establishes the commission of the 
crime of forgery by some person or persons 
and its abetment by the appellant. They need 
only refer to the following facts proved in 
evidence. Two copies of the original decree 
e had been obtained before the alteration took 
place. If these copies had been compared 
with the altered version it would have been 
clear that a forgery had been committed. 
One had been issued to Khudi. This copy 
was obtained from Khudi by the appellant 
by means of a palpable trick. The second 
had been lodged by the appellant with the 
Post Office Savings Bank in order to establish 
his claim to some money which his father had 
deposited there. This document he was 
diligent and urgent to have returned to him 
and he finally obtained it back on 6th May 
1988 , with the result that the only two copies 
d extant of the decree in its original form had 
reached the hands of the appellant. Mean, 
while, having obtained a copy of the sale 
deed of plot 67 on 8lst March 1988, he on 11th 
April applied in the landlord’s office for 
mutation of his name for that of the original 
owner, using on this occasion a copy of the 
forged compromise petition. Having suc¬ 
ceeded in effecting this object, he attempted 
to take possession of the plot and on the 
same day tried to bribe the Bench Clerk of 
the Court at Deoghar where the decree was 
written to say that the whole of the decree 
including the words interpolated were in his 
handwriting. Finally it was clear that there 
was no one other than the appellant who 
could have had any motive for desiring the 


insertion of the extra piece of land amongst « 
those given to the appellant under the decree. 

But these are matters of the weight to be 
attributed to the evidence given and not 
considerations such as would influence their 
Lordships acting upon the principles which 
guide them in considering whether an appeal 
in a criminal matter should be allowed. So 
also the question whether the appellant’s 
evidence and explanation should be accepted 
is one solely for the Courts in India and is 
not a matter with which their Lordships 
would interfere. Moreover apart from mere 
denials of the evidence given on behalf of the 
prosecution the appellant’s only suggestion /; 
is that plot 67 was purchased with joint 
family funds, that he himself had a share in 
it and that because he got less basauri land, 
it was given to him by Buchai and Khudi, 
so that he had no motive to plot any forgery. 
Upon this question the finding of the High 
Court is clear and conclusive. “All these 
facts,” they say, 

taken together lead to the inevitable conolusion that 
whoever might have actually forged the documents, 
they must have done so at the instance of Thakur 
and in conspiracy with him. Clearly, therefore, he 
is guilty of abetment. 

If therefore the conviction of either Matuk g 
or Jagannath for forgery had been upheld, 
no possible ground for interference by their 
Lordships’ Board with the conviction could 
have been suggested nor could any valid 
objection have been taken if a charge of abet¬ 
ting a person or persons unknown had been 
added to that of abetting the named persons. 
Indeed, as their Lordships think, a charge 
of using as genuine a forged document under 
S. 471 or of having possession of a document 
described in 8. 466 knowing it to be forged 
and intending to use it as genuine could, in 
the ciroumstances proved, have also been 
sustained. The only questions, therefore, are ^ 
the technical ones, whether (a) the Court 
could alter the charge to abetment of forgery 
by a person or persons unknown or could 
convict of such an offence without amend¬ 
ing the charge; and (b) whether in the cir¬ 
cumstances such a change should have been 
made. 

Under English law, it would have been 
more difficult and it may be impossible to 
justify such a variation of the charge. The 
history of the growth of criminal law in this 
country, its lines of development and the 
technicalities consequent thereon, all mili¬ 
tate against such a course. Indian law is 
subject to no such limitation but is govern¬ 
ed solely by the Indian Criminal Code and 
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a the Code of Criminal Procedure, always of 
course, subjeot to the limitation that no 
course should be taken by reason of which 
the accused may be prejudiced either because 
jhe is not fully aware of the charge made or 
is not given a full opportunity of meeting it 
'and putting forward any defence open to 
Ihim on the charge finally preferred. 

As to the first question their Lordships 
are of opinion that the High Court had 
power to amend the charge so as to turn it 
into a charge of abetment of a person or per. 
sons unknown, or having justifiably found 
Jagannath guilty of abetment of forgery to 
b accept a charge against the appellant of 
abetting that abetment under Explanation 4 
of S. 108 , Penal Code. Section 423, Criminal 
P. C., and in particular sub-s. (l) (d) of that 
section gives wide powers of amendment in 
- a criminal appeal and in their Lordships’ 
view the amendment sanctioned by the High 
Court falls within the terms of that section. 
The High Court in India approached the 
matter from a somewhat different angle. 
“Abetment,” they said, 

as defined in the Indian Penal Code, relates not 
to an offender but to an offence. Here the prosecu¬ 
tion case is that the abetment was by conspiracy as 
defined in the clause ‘Secondly* of seotion 107 of the 
o Code. 

They went on to hold that the essential 
part of the charge was that Thakur abetted 
the commission of the offence and that it 
was immaterial that the offence was not 
committed by the persons named in the 
charge provided at any rate that the appel. 
lant engaged in a conspiracy with one of the 
named persons for the purpose of effecting 
the forgery. In their opinion the substance 
of the charge is the abetment of the parti¬ 
cular offence and the persons by whom it is 
committed is a secondary consideration. 
Their Lordships think this view right in so 
d far as it decides that an amendment in the 
persons alleged to have committed the offence 
is an amendment within S. 423, Criminal 
P. C., and not the charging of a fresh offence. 

But the High Court goes on to hold their 
aotion justified under 8. 237, Criminal P. C., 
and to support that view by citing the deci¬ 
sion of the Board in 52 I. A. 191. 1 That case 
undoubtedly recognizes a wide power in a 
Court trying a criminal case to convict of a 
crime not the subject of the charge provided 
(a) that the crime of which the accused are 
found guilty is established by the evidence 
and (b) that having regard to the informa, 
tion available to the prosecuting authorities 

1. (*25) 12 A. I. R. 1925 P. 0. 130 : 88 I. C. 3 : 6 
Lah. 226 : 52 I. A. 191 (P. C.), Begu v. Emperor. 


it was doubtful which of one or more offences Q 
would be established by the evidence at the 
trial. The charge in that case was against 
five persons for murder, and two of them 
were found guilty. The other three were 
found not guilty of murder, but without any 
further charge being made were convicted of 
causing the disappearance of evidence by 
removing the body of the murdered man. In 
India, in a case not dissimilar to this, it has 
been held that where a charge was prefer¬ 
red against a prisoner of (l) murder and 
(2) abetting a named person to commit mur- » 
der, not only might a conviction be upheld 
of abetting a person unknown under s. 227, ^ 
Criminal P. C., but that under ss. 236 and 
237 of that Code, the accused might be con¬ 
victed of the offence which he had actually 
committed, i. e., of abetting a person un¬ 
known. 

‘In the present case,* said Sargent C. J., ‘it was 
doubtful whether the evidence connecting the pri¬ 
soner with the offence would establish the offence of 
murder, abetment of murder, by the second prisoner 
or of murder committed by some one unknown. He 
might have been charged with committing all or 
any of these offences as indeed he was, of two of 
them and therefore even assuming there was no 
charge properly framed, the learned Judge might, 
under S. 237, have accepted the verdict returned 
by the jury and entered it on the record see 8 
Bom. 200.2 V 

Upon this latter point their Lordships do 
not think it necessary to come to a conclu¬ 
sion in the present case, since as already in¬ 
dicated, they think that an amendment of 
the charge could properly be made under 
S. 423, Criminal P. C., and they prefer to rest 
their decision upon the powers of amend¬ 
ment so given. 

There remains the question whether it wa3 
proper to make such an amendment having 
regard to the finding which the High Court 
reached. No doubt the power must be used 
with discretion. If there is any chance of in- h 
justice being done or of the accused having 
been prevented from giving or of his having 
failed to give evidence material to his de¬ 
fence by reason of the amendment of the 
charge, the Court should at least make him 
the offer which was made in8 Bom. 200, 2 i.e., 
offer a new trial on the charge as amended. 
But it is not always necessary to do so. See 
the decision already referred to in 52 1. A. 191. 1 
More particularly it is not necessary where 
it does not appear that any fresh case could 
be made or fresh evidence given on behalf 
of the person convicted. In the present case 
their Lordships cannot see that any further 

2. (’84) 8 Bom. 200, Queen-Empress v. Appa Su- 

bhana Mendre. 
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a evidence would have assisted the appellant 
or that without stultifying himself he could 
have set up any further defence. They agree 
with Chatterji J. when he said in the High 
Court: 

Upon these proved facts there can be no doubt 

that Thakur is guilty of abetment of forgery. 

It cannot be said that he had no notice of these 
proved facts or that he was misled by the form of 
the charge. 

Taking this view of the substance and 
technicalities of the case they will humbly 
, advise His Majesty that the appeal should 
be dismissed. 

b G.N. Appeal dismissed. 

Solicitors for Appellant — T. L. Wilson <£ Co. 

Solicitors for the Crown — 

Solicitor, India Office. 
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(From Bombay) 

26th July 1943 

Lords Romer, Porter and Clauson, 
Sir Geoge Rankin and 
Sir Madhavan Nair 


: Anant Bhikkappa Patil, minor, by next 

friend Gangabai kom Bhikkappa — 

Appellant 

v. 

Shankar Ramchandra Patil — 

Respondent. 

Privy Council Appeal No. 59 of 1940. 

(a) Hindu law — Adoption — Power to adopt 
whether is defeated by death of sole surviving 
coparcener or by partition between coparce¬ 
ners. 

The power of a Hindu widow to adopt does not 
come to an end on the death of the sole surviving 
coparcener. Neither does it depend upon the vesting 
d or divesting of the estate, nor can the right to adopt 
be defeated by partition between the coparceners : 
(’35) 22 A. I. R. 1936 P. 0. 95, Bel. on ; (’37) 24 
A. I. R. 1937 Bom. 279 (F. B.) ; (’42) 29 A. I. R. 
1942 Nag. 19 and (’43) 30 A. I. R. 1943 Mad. 43, 
Approved ; Rangnekar J.'s view in (’37) 24 A.I.R. 
1937 Bom. 279 (F. B.), Disapproved. [P 1987i ; 

P 199a] 

Hindu Law — 

(’40) Mulla, Pages 536 and 537. 

(’88) Mayne, Pages 234, 235 and 238. 

(b) Hindu law—Joint family—Death of sole 
surviving coparcerner whether necessarily puts 
an end to coparcenary. 

On the death of a sole surviving coparcener a Hindu 
joint family cannot be finally brought to an end while 
it is possible in nature or law to add a male member 
to it. The family cannot be at an end while there is 
still a potential mother if that mother in the way of 
nature or in the way of law brings in a new male 


member: (’42) 29 A. I. R. 1942 Nag. 19, Approved. A 

[P199j7] 

• * (c) Hindu law — Adoption — Effect of 
adoption on continuity of line and on property 
which belonged to joint family : I. L. R. (1937) 
Bom. 508 : (’37) 24 A. I. R. 1937 Bom. 279 : 170 
I. 0. 393 (F. B.), OVERRULED. 

The adopted son is the continuator of his adoptive 
father's line exactly as an aurasa son, and an adop¬ 
tion, so far as the continuity of the line is concerned 
has a retrospective effect : whenever the adoption 
may be made there is no hiatus in the continuity of 
the line. Where therefore after the death of a sole 
surviving coparcener, dying unmarried and issueless, 
his mother-widow adopts a son validly, suoh an 
adoption takes effect upon the property whioh had 
belonged to the joint family. That the property had 
vested in the meantime in the heir of the sole sur- / 
viving coparcener (in this instance it had vested in a J 
male collateral by virtue of the Bombay Hereditary 
Offices Act (Bombay Aot 3 of 1874) ) is not of itself 
a reason why it should not devest and pass to the 
adopted son. The sole surviving coparcener’s right 
to deal with the family property as his own would 
not be impaired by frhe mere possibility of an adop¬ 
tion. But in his life-time adoption by the widow of 
a collateral coparcener would have divested him of 
part of his interest and the same right to adopt sub¬ 
sisting after his death must have qualified the inter¬ 
est which would pass by inheritance from him : 

I. L. R. (1937) Bom. 508 : (’37) 24 A. I. R. 1937 
Bom. 279 : 170 I. C. 393 (F. B.), OVERRULED ; 
Case law discussed. [P 199d, e, h ] 

Hindu Law — 

(’40) Mulla, Page3 554 to 558. g 

(’38) Mayne, Pages 267 to 273. 

* * (d) Hindu law — Adoption — Effect of 
adoption on separate property which had al¬ 
ready passed to another by inheritance. 

An adopted son can olaim as preferential heir the 
estate of any person other than his adoptive father 
if suoh estate had vested before the adoption in 
some heir other than the adopting widow. [P 200h] 

Certain patilki watan lands in the Bombay Presi¬ 
dency belonging to N as his separate property devol¬ 
ved on his death by inheritance upon K as being 
the nearest heir under the provisions of the Bombay 
Act 3 of 1874. K died in 1917 unmarried and leav¬ 
ing behind him his mother-widow, O. Thereupon, 

S, a remote collateral, obtained under the provisions 
of the said Aot possession of these lands. In 1930 O 
adopted A, who sued S for possession : h 

Held that by adoption A was constituted as the 
next heir of K and therefore the effect of adoption 
was to take the watan lands out of the hands of S, 
who was more remote than A and pass them to A : 
(’33) 20 A.I.R. 1933 P. C. 155 and (’35) 22 A.I.R. 
1935 P.C. 95, Expl.\ 12 Cal. 18 (P.O.), Disting. 

CP 200/, g] 

Hindu Law — 

(’40) Mulla, Pages 554 to 558. 

(’38) Mayne, Pages 267 to 272. 

(e) Hindu law—Impartible estate—Incidents 
of. 

An impartible estate is not held in coparoenary 
though it may be joint family property. It may de¬ 
volve as joint family property or as separate property 
of the last male owner. In the former case, it goes by 
survivorship to that individual, among those male 
members who in fact and in law are undivided in 
respect of the estate, who is singled out by the spe- 
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oi&l custom, for example, lineal male primogeniture. 

° In the latter case, jointness and survivorship are not 
as suoh in point : the estate devolves by inheritance 
from the last male owner in the order prescribed by 
the speoial custom or according to the ordinary law 
of inheritance as modified by the custom. [P 201e] 

Hindu Law — 

(’40) Mulla, Page 617. 

(’38) Mayne, Page 854. 

J. M, Parikh and P. V. Subba Row — 

for Appellant. 

S. P. Khambatta — for Respondent. 

Sir George Rankin. — The appellant 
Anant brought the present suit in 1932 to 
recover certain watan properties from the 
. respondent Shankar to whom possession had 
been given in 1928 by order of a revenue 
Court. The properties in suit are the patilki 
right and the patilki watan lands of the vil¬ 
lage of Alnavar in the district of Dharwar in 
the Province of Bombay. These properties 
are governed by the Bombay Hereditary 
Office Act (Bombay Act 8 of 1874) as amen- 
ded by Bombay Act 6 of 1886 , which imposes 
upon them a special rule of succession where, 
by every female, other than the widow of 
the last male owner, is postponed to every 
male member of the watan family qualified 
to inherit. No other feature special to watan 
e property was relied on or discussed in the 
Courts in India or mentioned in the printed 
cases lodged by the parties upon this appeal; 
and their Lordships are not called upon or 
prepared to consider whether upon other 
grounds the law applicable to watandars or 
watan property varies from the ordinary 
Hindu law. The family are governed by the 
Mitakshara and the pedigree table hereunder 
given represents it sufficiently for the pur¬ 
poses of the case: 

DHULAPPA 

I _ 

I I 

, Punnappa Hanamantappa 

d d. 1901 

i 

Gundappa Narayan Ramchandra 

d. 1902 d. 1908 | 

Bhikappa _I_ 

d. 1905 | I I 

= Gangabai Shankar Hanmant Babu 

| defendant 

i i 

Keshav Anant 

d. 1917 adopted 1930 

plaintiff 

Dhulappa’s sons Punnappa and Hana- 
mantappa separated long ago, in 1857, and 
the Alnavar watan with its lands went to 
Punnappa. Narayan, one of his three sons, 
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separated from him in his lifetime taking as e 
his separate share two plots or parcels of 
land represented by Revenue Survey numbers 
X rr s and 1 t* which are included in the lands 
now claimed by the plaintiff. Thereafter 
Punnappa died in 1901 and his son Gundappa 
in 1902, so that in 1905 Bhikappa and his 
minor son Keshav were the only coparceners 
in the joint family. In 1905 Bhikappa died 
leaving his widow Gangabai and his son 
Keshav. In 1908 Narayan died leaving a 
widow but no issue; and the widow having 
in or about that year remarried, the two 
plots which were his separate property de¬ 
volved by inheritance upon Keshav as being / 
his nearest reversioner at the date of the re¬ 
marriage. Keshav lived till 1917 when he 
died unmarried. At that date his nearest 
heir was the defendant Shankar, a somewhat 
remote collateral, who obtained possession of 
the suit properties from the Collector in 1928 
despite Gangabai’s opposition. Thereupon, in 
1980 Gangabai adopted the plaintiff Anant as 
a son to her deceased husband Bhikappa and 
in 1982 as next friend of her adopted son 
brought the suit which is now before the 
Board. 

The learned trial Judge gave the plaintiff 
a decree dated 22nd November 1933, for pos- 9 
session with mesne profits from the date of 
suit: also a declaration that he is the law¬ 
fully adopted son of Bhikappa and that as 
such he is the heir of the last male owner 
Keshav. The High Court on 16 th December 
1937, set aside the order for possession and 
mesne profits and qualified the declaration 
by adding the words: “except as regards the 
watan property which has already vested in 
the defendant.” They made no specific refe¬ 
rence to the two plots which had belonged to 
Narayan and the order for possession and 
mesne profits was set aside without any ex- 
ception being made as to these plots. The 
ground of the High Court’s decision was 
that as the coparcenary which existed at the 
time of Bhikappa’s death (1905) had come to 
an end on the death of Keshav (1917) and the 
family property had then vested in his heir; 
the subsequent adoption (1930) by Bhikappa’s 
widow, though valid, would not revive the 
coparcenary or divest Keshav’s heir, the 
adopting widow not being herself Keshav's 
heir. 

In 14 Bom. 468, 1 it had been held that on 
the death of the sole surviving coparcener, 
an adoption to a predeceased coparcener 
was ineffective to take property which had 

1. (’90) 14 Bom. 463, Chandra v. Gojajabai. 
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a belonged to the joint family out of the hands 
of the former’s heir and vest it in the adopted 
son. The decision was understood by the 
board in 60 I. A. 25 2 3 at p. 40, to mean that the 
adoption was invalid. In 14 Bom. 463 1 Bhau 
and Nana were undivided brothers. Nana 
survived all the other male members of the 
family and on his death without issue his 
widow Gojarabai took the family property 
by inheritance from him. After that Bhau’s 
widow adopted the plaintiff who sued Gojara. 
bai to recover the property. The judgment 
of the Court (Sargent C. J. and Telang J.) was 
delivered by Telang J., a distinguished learned 
b Judge of special competence on questions of 
Hindu law. The ultimate ground of decision 
was that 

etrictly speaking according to the view taken by our 
Courts, there was at Nana’s death no undivided 
family remaining into whioh an adopted son could 
be admitted by virtue of his adoption, (p. 471.) 

This reasoning had been questioned by 
Seshagiri Ayyar J., in 88 Mad. 1105 s at p. 1118; 
also by Venkatasubba Rao J., in 55 Mad. 681 4 5 
at p. 690. After 60 I. A. 242 6 had cast further 
doubt upon it, a Full Bench of the High 
Court of Bombay had in I. L. R. (1987) Bom. 
608, 6 dealt with the matter, the judgment of 
, the Full Bench being that of Beaumont C. J. 

■ c with which Wadia J., agreed and from which 
Rangnekar J., dissented. In that case, as in 
14 Bom. 463, 1 the property at the date of the 
adoption to a predeceased coparcener had 
already vested in an heir of the last male 
holder nearer to him than a natural born 
son of the pre-deceased co-parcener would 
have been. The present case is different in 
that the plaintiff, if he is an heir of Keshav, is 
a nearer heir than the defendant. The learned 
Chief Justice dealt with both types of case 
and held that in neither case did the adop¬ 
tion have effect to vest the property in the 
^ adopted son. His view was that an adoption 
made after the termination of the coparce¬ 
nary does not vest in the adopted son the 
interest in joint family property which 
would have vested in a natural born son of 

2. (’33) 20 A. I. R. 1933 P. C. 1 : 141 I. C. 9 : 57 
Bom. 157 : 60 I. A. 25 (P. C.), Bhimabai v. Guru- 
natbgouda. 

3. (’15) 2 A. I. R. 1915 Mad. 274 : 24 I. C. 999 : 
38 Mad. 1105 : 27 M. L. J. 306, Madaua Mokana 
v. Purushotbama Ananga. 

4 . (’32) 19 A. I. R. 1932 Mad. 227 : 138 I. C. 170 : 
55 Mad. 581 : 62 M. L. J. 187, Panyam v. Rama- 
lakshmamma. 

5. (’33) 20 A. I. R. 1933 P. C. 155 : 143 I. O. 441 : 
60 I.A. 242 : 12 Pat. 642 (P. C.), Amarendra Man 
Singh v. Sanatan Singh. 

6. (’37) 24 A. I.;r. 1937 Bom. 279 : 170 I. C. 393 : 
I.L.R. (1937) Bom. 608:39 Bom. L.R. 382 (F.B.), 
Balu Sakharam v. Lahoo. 


(Sir George Rankin) 

the adoptive father; also that 60 I. A. 242 6 e 
had not disturbed the rule of law that an 
adoption by the widow of a divided Hindu 
does not divest any estate of inheritance 
unless the estate was then vested in the 
adopting widow as heir either to her husband 
or to a deceased son. Upon that view it is 
irrelevant that as an heir to Keshav a brother 
would be nearer than the defendant Shankar. 
The learned Judges who decided the present 
case in the High Court followed this Full 
Bench ruling as their duty was. But their 
Lordships must examine its correctness and 
for this purpose find it necessary to distin- 
guish and separately consider two lines of / 
reasoning. 

As the defendant Shankar claims by in¬ 
heritance from Keshav it might or might not 
be sufficient to determine whether by his 
adoption the plaintiff became Keshav’s pre¬ 
ferential heir. This is the ground on which 
the trial Judge proceeded, and to the two 
plots which had once been Narayan’s this is 
the only ground of claim which the plaintiff 
can formulate. But in view of the case law 
and the principles which govern the validity 
of an adoption and the rights of an adopted 
son in cases of succession by inheritance and 
by survivorship, it will be safer to avoid 9 
making assumptions or taking partial views 
and to examine the plaintiff’s case at its 
highest. That case may be put as follows : 
That the plaintiff by adoption was invested 
with the rights of a male member of the 
family in the family property as though he 
were a natural son of Bhikappa, and that 
his adoption, though made after the death 
of a sole surviving coparcener, took effeot 
as the happening of a contingency to which 
Keshav’s rights as sole owner had always 
been subject, in like manner as an adoption 
would have had effect if it had been made 
in Keshav’s lifetime by the widow of a pre- h 
deceased coparcener other than his father. 
This contention may be right or wrong, but 
it is not an argument that the plaintiff is 
Keshav’s heir. It is an argument which cuts 
into Keshav’s right, challenging its character 
as an absolute right and founding on quali¬ 
fications which impair its completeness. This 
argument will be considered first. 

Upon the initial question of the validity 
of the plaintiff’s adoption, their Lordships 
must reject the view that Gangabai’s power 
to adopt came to an end on her son Keshav’s 
death by reason that he was the sole surviv¬ 
ing coparcener in the joint family. This 
circumstance would seem, upon the principles 
declared in 60 I. A. 242, 6 to have no bearing 
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« [upon the continuance of Gangabai’g autho¬ 
rity. As stated by the board in 62 I. A. 161 7 
at p. 165, "the power of a widow to adopt 
[does not depend upon the question of vesting 
lor divesting of the estate.” Their Lordships 
■on this point agree with the majority of the 
Full Bench in I. L. R. (1987) Bom. 508 6 and 
find themselves unable to accept the conclu¬ 
sion of Rangnekar J. who supported 14 Bom. 
468. 1 The learned Judge seems also to have 
considered it to be settled law (p. 572) that 
the widow’s power to adopt can be defeated 
by a partition between coparceners, a view 
which has since been negatived by two High 
$ (Courts on very cogent reasoning, I. L. R. 
(1941) Nag. 707; 8 A. I. R. 1943 Mad. 43. 9 Of 
14 Bom. 468 1 it should be remembered that 
Telang J. had in 1890 to reconcile two lines 
of decisions — those which following 3 I. A. 
164 , 10 allowed an adoption to divest copar¬ 
ceners and those which, as in 10 Moo. I. A. 
279 11 * at p. 807, refused to regard as valid an 
adoption which would divest persons (other 
than the adopting widow) who had taken by 
inheritance. He had to find a dividing line 
and he drew the line at the death of the 
last surviving coparcener when the property 
passed by inheritance and not by survivor- 
* ship. But 60 I. A. 242 6 has profoundly modi¬ 
fied the effect of previous decisions in oases 
of inheritance and the line of distinction 
need no longer be drawn in the same way. 

If then the plaintiff’s adoption was valid, 
can it be held that it does not take effect 
upon the property which had belonged to the 
joint family because there was no coparce¬ 
nary in existence at the date of the adop¬ 
tion? On this point their Lordships, differ¬ 
ing from the majority decision in I. L. R. 
(1937) Bom. 608, 6 hold that the adoption being 
valid cannot be refused effect. That the pro¬ 
perty had vested in the meantime in the 
d heir of Keshav is not of itself a reason, on 
the principles laid down in 60 I.A. 242 6 why 
it should not devest and pass to the plaintiff. 
KeBhav’s right to deal with the family pro¬ 
perty as his own would not be impaired by 

7. (’85) 22 A. I. R. 1935 P. O. 95 : 155 I. 0. 493 : 
69 Bom. 860 : 62 I. A. 161 (P.C.), Vijaysingji 
Chhattraaingji v. Shivsangji. 

8. (’42) 29 A. I. R. 1942 Nag. 19 : 198 I. C. 581 : 
I.L.R. (1941) Nag 707, Bajirao v. Ramkriflhna. 

9. (’48) 30 A. I. R. 1943 Mad. 43 : 205 I. C. 1 : 
I. L. R. (1943) Mad. 309 : 1942-2 M. L. J. 678 
(F.B.), Sankaralingam Pillai v. Veluohami Pillai. 

,10. (’76) 1 Mad. 69 : 3 I. A. 154 : 25 W. R. 291 : 
3 Sar. 583 (P. O.), • Virada Pratapa Raghunadha 
Deo v. Brozo Kishoro. 

11. (1865) 10 M. I.A. 279 : 8 W.R. 15 : 1 Suther 

674 : 2 Sar. Ill (P. 0.), Bhoobun Moyee v. Ram 

Eishore. 


the mere possibility of an adoption : cf. 52 Q 
Mad. 398. 13 But in his lifetime adoption by 
the widow- of a collateral coparcener would 
have divested him of part of his interest and 
the same right to adopt subsisting after his 
death must, in their Lordships’ view, have 
qualified the interest which would pass by ; 
inheritance from him. As 11 Moo. I. A. 75 13 ' 
made clear, the fraotion which is at any 
time employed to describe the quantum of 
the interest of a male member of the family 
does not represent his rights while the 
family is joint, but the share which he would 
take if a partition were then to be made. 
His interest is never static but increases by f 
survivorship as others die and lessens as 
others enter the family by birth or adoption. 
What principle requires that the death of the 
last surviving coparcener should prevent 
any further fluctuation of the interest to 
which he was entitled notwithstanding that 
a new male member has since then entered 
the family by adoption? There is, of course, 
some convenience in bringing fluctuations to 
an end, bub other principle it is difficult to 
find. There is force in the comment of 
Seshagiri Ayyar J. on the Bombay decisions: 
"The learned Judges seem to regard the 
joint family as a quasi corporation which g 
loses this character by the death of the last 
male member.” 88 Mad. 1105 3 at p. 1118 . A 
broader, and as their Lordships think, a 
more adequate view, is that taken by the 
High Court at Nagpur : 

We regard it as clear that a Hindu family cannot 
be finally brought to an end while it is possible in 
nature or law to add a male member to it. The 
family cannot be at an end while there is still a 
potential mother if that mother in the way of nature 
or in the way of law brings in a new ma le member. 

And in 46 I. A. 97 11 at p. 107, it was said 
by Mr. Ameer Ali delivering the judgment 
of the board : 

Again it is to be remembered that the adopted son h 
is the continuator of his adoptive father’s line 
exactly as an aurasa son, and that an adoption, so 
far as the continuity of the line is concerned has a 
retrospective effect : whenever the adoption may be 
made there is no hiatus in the continuity of the line. 

In fact, as West and Buhler point out in their 
learned treatise on Hindu Law (3rd Edn., p. 996, 
Note (a)) the Hindu lawyers do not regard the male 
line to be extinct or a Hindu to have died without 
male issue until the death of the widow renders the 
continuation of the line by adoption impossible. 

12. (’29) 16 A.I.R. 1929 Mad. 296 : 118 I. C. 821: 

62 Mad. 398 : 56 M. L. J. 401, Veerenna v. 
S&y ft min ft • 

13. (’67) 11 M.I.A. 75 : 8 W. R. 1 : 1 Suther 657 : 

2 Sar. 218 (P.C.), Appovier v. Rama Subba Aiyan. 

14. (’18) 5 A. I. R. 1918 P. C. 192 : 50 I. C. 457 : 
43 Bom. 778 : 46 I.A. 97 (P.C.), Pratapsing Shiv- 
sing v. Agarsingji Raisingji. 
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a Taking first the simpler case where the 
adoption has been made by the widow of a 
pre-deceased collateral of the last surviving 
coparcener, their Lordships find it difficult 
upon the foregoing principles to discover in 
the death of the latter before the adoption 
any ground for denying that the interest of 
the adoptive father or any part of it passes 
to the adopted son. Telang J., in Chandra's 
case, vide 14 Bom. 463 1 at pp. 471-72, consider¬ 
ed that this result would lead to much in¬ 
convenience and embarrassment because 
more than one widow in the family might 
retain a right to adopt; and because an 
b adoption not made until after the death of 
the last male holder would defeat his chance 
to obtain by partition a separate allotment 
of property descendible to his own heirs. 
The learned Judge very fairly said that 
although the possibility of such difficulties arising 
is not to prevent the rule of law from being enforc¬ 
ed, it is entitled to weight in the consideration of 
the question whether the rule does really extend as 
far as has now been indicated. 

Their Lordships are not greatly impressed 
by the supposed grievance as regards parti¬ 
tion, but they are bound to contemplate the 
possibility of more than one adoption being 
made in a family after the death of a sole 
o surviving coparcener. They see no reason, 
however, to anticipate that suoh a case would 
ordinarily present any new or formidable 
difficulty. The second or third person to be 
adopted would, like the first, take his place 
in the family as son to his adoptive father, 
and the interest of the person or persons 
already entitled by adoption must fluctuate 
to make room for the new-comer. In the 
present case, the adopting widow was the 
mother of the last surviving coparcener. 
Her power to adopt could not have been 
exercised in his lifetime and if exeroised 
after his death cannot, as their Lordships 
d think, be given any less effect than would 
have attached to an adoption made after his 
death by the widow of a pre-deceased col¬ 
lateral. It must vest the family property in 
the adopted son on the same principle, dis¬ 
placing any title based merely on inherit¬ 
ance from the last surviving coparcener. On 
the latter’s death, it might well be, as already 
noticed, that his mother was not the only 
lady who as widow of a pre. deceased co¬ 
parcener still retained the right to adopt a 
son. If the rights of both were exercised and 
the other adopted son claimed to exclude the 
plaintiff from any share in the family pro¬ 
perty, the plaintiff would have no logical 
defence on the footing that he was merely 
Keshav’s heir. 


In Balu Sakharam's case 0 the question § 
whether the adoption does not divest pro¬ 
perty in favour of the adopted son was re¬ 
ferred to the Full Bench in a double form 
(question II (a) and (b) I. L. R. (1937) Bom. 
508 6 at pp. 543-44) according as the person in 
whom the property at the date of the adop¬ 
tion had already vested was an heir of the 
last male holder nearer or remoter than a 
natural son of the adoptive father would 
have been. In both forms the question was 
answered by the Full Bench in the negative 
because it was not considered that the adop¬ 
tion could be allowed to have any divesting 
effect after the coparcenary had come to an / 
end. But if, as their Lordships hold, it 
can have suoh effect it becomes necessary 
to observe that remoteness from the last 
male-holder has no relevance or effect as an 
answer to a claim by the adopted son to 
derive an interest in the family property 
from his adoptive father. If the adoption 
constitutes the person adopted the nearest 
heir of the last male-holder, that is, an alter¬ 
native or additional ground of claim and one 
which proceeds on a different basis. In their 
Lordships’ opinion, the plaintiff’s claim to 
the lands other than the two parcels which 
had belonged to Narayan is made out inde- 9 
pendently of his being shown to be the per¬ 
son who is nearest in the line of Keshav's 
heirs according to the special rule which 
governs watan property. But it is necessary 
to consider this last mentioned ground of 
claim in order to decide whether the plain¬ 
tiff’s adoption has divested the defendant of 
these two parcels of land—lands which were 
not in Keshav’s hands joint family property 
but his separate property and in which 
Bhikappa at no material time had any inter¬ 
est whatever. As 10 m.i.a. 279 11 was under¬ 
stood in Bengal (c/. 22 Cal. 565 16 at p. 671) it 
involved that no adopted son could claim h 
as preferential heir the estate of any person 
other than his adoptive father if such estate 
ha$ vested before the adoption in some heir 
other than the adopting widow. So too in 
Chandra's case, vide 14 Bom. 468 1 at p. 469 , 
Telang J. understood it to involve that 
adoption by a widow does not divest the 
estate of one on whom the inheritance has 
devolved from a lineal heir of the husband. 
Similar views could be cited from other Highl 
Courts. The question is whether after 60 I.A. 

242 6 these propositions still hold good. Their 
Lordships think that they do not. Neither 
th e present case n or 60 I. a. 242 6 brings into 

15. (*95) 22 Cal. 565, Faizudin AM Khan v. Tineo- 
wri Saha. 
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i question the rule of law considered in 12 I.A. 
137 10 at page 141 (c/. 2 Beng.L.R. 103 17 ) and 
stated by the Board to be that 

according to the law as laid down in the deoided 
oases, an adoption after the death of a collateral 
does not entitle the adopted son to come in as heir 
of the collateral. 

Their Lordships say nothing as to these 

decisions which appear to apply only to cases 

of inheritance and which do not seem to 

have proceeded on the footing that the 

adoptions in question were invalid. Bat in 

60 I. A. 242, 5 22 Gal. 665 16 was among those 

oited to the Board: 60 I.A. 242 6 at p. 243. Yet 

Bibhudindra, the last male owner of an 

& impartible estate, having died unmarried, 

his mother adopted Amarendra, and it was 

held by the Board that this adoption divested 

Banamalai, in whom at Bibhudindra’s death 

the estate had vested by virtue of the family 

custom. And, in the later case in 62 I.A. 161' 

at p. 166 the Board stated the effect of their 

previous decision by saying that 
the adoption in that case which was made by a 
widow after the death of her natural son without 
leaving a son or a widow, was found to be valid 
though the estate had vested in a collateral of the son. 

In 62 I.A. 161 7 itself the suit of the pater¬ 
nal uncle and nearest heir of the last male 
holder was held to be defeated by an adop- 
c tion made by the latter’s mother after his 
death; though in the High Court it had been 
held that the widow could not make an 
adoption which would have the effect of 
divesting the estate which had vested in the 
uncle. A certain difficulty in interpreting 
these decisions of the Board arises from the 
absence in either judgment of a statement 
that the impartible estate descended as joint 
family property or as separate property: and 
in I. L. R. (1937) Bom. 508 6 the learned Chief 
Justice seems to have thought that they 
were to be explained on the footing that a 
sort of coparcenary was subsisting. This, 
d however, is not the explanation of either 
decision. In neither case had the unsuccess¬ 
ful plaintiff claimed on the ground of joint, 
ness or survivorship and in neither had the 
question whether the impartible estate des¬ 
cended as joint or as separate property been 
so raised at the trial as to be satisfactorily 
cleared up in the Courts in India. But on 
the appeal to His Majesty in Council 60 I.A. 
242 b was clearly argued and deoided on the 
footing that the estate was separate pro¬ 
perty. This is expressly stated both at p. 243 
of 60 I. A. and at page 643 of 12 Pat. The 

16. (’86) 12 Gal. 18 : 12 I. A. 137 : 4 Sar. 651 

(P.O.), Bhubaneswari v. Nilcomul Lahiri. 

17. (’69) 2 Beng.L.R. 103 : 11 W.R.O.C. 11 (F.B.), 

Kalidas Das v. Krishnaohandra Das. 


language of the Board’s judgment in 62 I. a. e 
161 7 may be thought applicable to either of 
the two positions, but they clearly followed 
60 I.A. 242 6 and they say that in the presence 
of the adopted son “the plaintiff cannot 
inherit the estate” (page 166 ). 

Now an impartible estate is not held in 
coparcenary, 16 I.A. 51, 18 though it may be 
joint family property. It may devolve as 
joint family property or as separate property 
of the last male owner. In the former case, 
it goes by survivorship to that individual, 
among those male members who in fact and 
in law are undivided in respect of the estate, 
who is singled out by the special custom,] / 
e.g., lineal male primogeniture. In the latter 
case, jointness and survivorship are not as 
such in point: the estate devolves by inheri¬ 
tance from the last male owner in the order 
prescribed by the special custom or accord¬ 
ing to the ordinary law of inheritance as 
modified by the custom. The zemindari pro¬ 
perty claimed in 60 I. A. 242 5 was adjudged 
to belong to the adopted son on this last 
mentioned principle—that is, as heir of the 
last male owner. 

If the effeot of an adoption by the mother 
of the last male owner is to take his estate 
out of the hands of a collateral of his -who is 0 
more remote than a natural brother would 
have been and to constitute the adopted 
person the next heir of the last male owner, 
no distinction can, in this respect, be drawn 
between property which had come to the 
last male owner from his father and any 
other property which he may have acquired. 
Keshav’s separate watan property devolves 
not on his mother who would be his heir at 
the general law but on the nearest male in 
the line of heirs; and if the plaintiff’s adop¬ 
tion as son to Bhikappa puts him in that 
position, his right to succeed cannot be limit¬ 
ed to such watan property as Keshav derived ^ 
from Bhikappa. On this ground the appel¬ 
lant’s suit succeeds as regards the two par¬ 
cels of land which Keshav inherited from 
Narayan. Their Lordships will humbly ad¬ 
vise His Majesty that this appeal should be 
allowed, the decree of the High Court dated 
16th December 1937, set aside, and the decree 
of the Subordinate Judge of Dharwar dated 
22nd November 1933, restored. The respon¬ 
dent will pay the appellant’s costs of this 
appeal and of both the Courts in India. 

V.S.B. Appeal allowed. 

, Solicitors for Appellant — Harold Shephard. 

Solicitors for Respondent — T. L. Wilson & Co. 

18. (’88) 10 All. 272 : 15 I.A. 51:5 Sar. 139 (P.C.j, 

Sartaj Kuari v. Deoraj Kuari. 
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Lords Atkin, Thankerton and 
Torter, Sir George Rankin and 
Sir Madhavan Nair 

Debi Prasad Sharma and others 

Appellants 

v. 

Emperor. 

Privy Council Appeal No. 31 of 1942. 

b # Contempt—Contempt of Court—Scandaliz¬ 
ing Court—Test—Proceedings for—Scope of— 
Proceedings when should be instituted. 

The cases of contempt which consists of "scanda¬ 
lising the Court itself” are rare, and require to be 
treated with much discretion. The proceeding for this 
species of contempt should be instituted sparingly 
and always with reference to the administration of 
justice : 1899 A. C. 549, Rel. on. [P 204e,/] 

The test to be applied is whether the words com¬ 
plained of were in the circumstances calculated to 
obstruct or interfere with the course of justice and 
the due administration of the law : 1893 A. C. 138 
and (1765) 97 E. R. 94, Rel. on ; (1900) 2 Q. B. 36, 
Ref. [P 2O4/.0] 

No doubt it is galling for any judioial personage to 
S. be criticised publicly as having done something out¬ 
side his judicial proceedings which was ill-advised or 
indiscreet. But judicial personages can afford not 
to be too sensitive. If a Judge is defamed in suoh a 
way as not to affect the administration of justice he 
has the ordinary remedies for defamation if he 
should feel impelled to use them. [P 205a,6] 

In a newspaper report the Chief Justice of a High 
Court was untruly alleged to have committed an 
ill-advised act in writing to his Subordinate Judges 
asking them to collect subscriptions for the War 
fund. In the proceedings for contempt of Court : 

Held that the proceedings were misconceived. The 
report did not involve any criticism of the Chief 
Justice in his administrative capacity and did not 
amount to contempt known as scandalizing the 
^ Court. [P 2047i ; P 2056,c] 

D. N. Pritt and R. K. Handoo — for Appellants. 

Sir Walter Monckton, W. W. K. Page and B. 
Mackenna — for the Crown. 

Lord Atkin.—This is an appeal from a 
judgment of the High Court of Judicature 
at Allahabad by which the appellants were 
severally found guilty of contempt of Court 
and sentenced to fine or imprisonment and 
in the case of appellant 3 to imprisonment 
only. The first two appellants are respec¬ 
tively the printer and publisher and the 
editor of the Hindustan Times a daily news¬ 
paper published in Delhi and having a large 
circulation in the United Provinces. Appel¬ 
lant 3 is the local correspondent of the 
newspaper at Meerut and at the material date 


had been so employed for the past 7 years, t 
In July 1941, the Sessions Judge at Meerut 
Mr. Hari Shankar Vidyarthi had been en¬ 
gaged in the trial of 20 persons charged with 
murder, rioting, etc., which ended on 3lst 
July 1941, when the Judge convicted four of 
the accused and sentenced them to trans¬ 
portation for life. The remaining sixteen 
were acquitted. On 1 st August appellant 3 
Mr. Singhal sent the following news item to 
the newspaper : 

(F.O.C.) 

Meerut, 1st August. 

With the judicial officers also now co-operating 
actively in the war efforts, the "efforts” are bound f 
to receive a heavy push forward. The judicial officers * 
all over the Province have been, I reliably learn, 
asked by the New Chief Justice of the Allahabad 
High Court, who, it is understood, has been re¬ 
quested by His Excellency the Governor, for co¬ 
operation in war efforts, to raise subscriptions for the 
war funds. 

The judicial officers raising money make it quite 
clear to the persons, whom they ask to contribute, 
that the donations were voluntary and they were not 
exercising any compulsion in asking for funds. They 
could donate as much or as little as they pleased. 

On 3rd August the newspaper published 
the news items with headings as follows: 

JUDICIAL OFFICERS FOR WAR WORK. 

RAISING SUBSCRIPTIONS. 9 

NEW CHIEF JUSTICE’S CIRCULAR. 

(From our Correspondent.) 

Meerut, 1st August, 

With the judicial officers also now co-operating 
actively in the war efforts, the "efforts” are bound 
to receive a heavy push forward. The judicial 
officers all over the Province have been, I reliably 
learn, asked by the New Chief Justice of the Allaha¬ 
bad High Court, who, it is understood, has been 
requested by His Excellency the Governor for co¬ 
operation in war efforts, to raise subscriptions for the 
war funds. 

The judicial officers raising monej make it quite 
clear to the persons whom they ask to contribute 
that the donations were voluntary and they were 
not exercising any compulsion in asking for funds. ^ 
They could donate as much or as little as they 
pleased. _ 

There followed a short report of the judg¬ 
ment in the murder case headed "Murder 
Case Judgment.” In the issue of the Hin¬ 
dustan Times of 6th August there appeared 
the following paragraph which appears to be 
an editorial comment: 

If it is true that the new Chief Justice of the 
Allahabad High Court, Sir Iqbal Ahmad, in his 
administrative capacity, has issued a circular to the 
judicial officers under his jurisdiction, enjoining on 
them to raise contributions to the war funds, then it 
must be said that he had done a thing whioh would 
lower the prestige of the Courts in the eyes of the 
people. The presiding officer of a Court, while asking 
for funds, may say that the contribution is volun¬ 
tary, but he cannot remove the idea from the mind 



4943 Debt Prasad v. Emperor ( Lord Atkin) Privy Council 208 


of ft person, particularly a litigant, that the request 
** is being made by one whom it may not be safe to 
displease. To be absolutely voluntary, war contribu¬ 
tions ought to be raised only by non-official com¬ 
mittees or individuals. It was bad enough that the 
services of the members of the executive were utilized 
for the purpose, but to make judicial officers do this 
work is something far worse. 

On 8th August Sir Iqbal Ahmad C. J. 
and Collister J. ordered that notice should 
be given to the first two appellants to appear 
in Court on 9th September 1941, to show 
cause why they should not be punished for 
contempt of Court for publishing the above 
comment in the Hindustan Times. Notice of 
the proceedings was also ordered to be given 
* to the Government Advocate. The notice 
was duly given entitled “In the matter of 
Miscellaneous case No. 8/41 (Contempt of 
Court) in re King-Emperor, applicant; Devi 
Prasad Sharma and another opposite par¬ 
ties.” When the parties appeared Mr. Gandhi 
filed an affidavit in which he said that since 
the notice was issued he had made personal 
inquiries at Meerut and had ascertained cer¬ 
tain facts which he set out, but desired to 
assure the Court that it was no part of his 
intention to cast any reflection upon the 
conduct of the Chief Justice or to bring the 
, Court into disrepute or contempt, and that 
C he would be sorry indeed if his conduct in 
publishing the comments, which he did pub- 
lish as editor relying on the accuracy of his 
informant, were interpreted as implying any 
malicious intention on his part or intended 
to bring the Court or any member of it into 
disrepute. Their Lordships, for reasons which 
will appear, do not find it necessary to 
enumerate the facts alleged in Mr. Gandhi’s 
affidavit. In substance they were that Mr. 
Singhal had been present in the Court of 
Mr. Vidyarthi on Slst July when he gave 
judgment in the murder case, and that after 
, sentencing the four acoused to transporta¬ 
tion for life the Judge made the following 
statement in open Court: 

Since the Chief Justice, who has been requested 
by Hia Excellency the Governor to help in the war 
efforts, has asked us to raise subscriptions for the 
war fund, it is incumbent on us to raise subscrip¬ 
tions and you should help me in this work. 

Thereupon lawyers and litigants present 
in Court held consultations; Rs. 200 were 
collected in Court and placed on the table 
of the Judge: and according to Mr. Singhal 
one of the counsel who appeared for some of 
the accused told the Court that he had 
collected Rs. 150 from his clients as requested 
by the Judge and that he would present 
that money the next morning. The Judge 
then declared the rest of the accused dis¬ 


charged. This statement was said to have % 
been corroborated by various people in 
Meerut, some present at the trial and some 
not. At the hearing on 9th September no fur¬ 
ther evidence was tendered. Sir Tej Bahadur 
Sapru counsel for the printer and the editor 
repeated that it was no part of the intention 
of either to cast any reflection upon the 
Court. The Chief Justice stated that the 
information contained in the comment was 
based upon untrue facts, and that no circular 
was issued by him, and he would like fur¬ 
ther discussion to proceed on that basis. This 
statement was accepted by counsel, and the 
case has proceeded on the footing that no / 
circular and no request was issued by the 
Chief Justice to Judicial Officers of the sub- 
ordinate Courts to the effeot stated. 

At the end of the hearing on 9th Septem¬ 
ber the Chief Justice addressing counsel said: 

We are going to reserve judgment. Having given due 
weight to what you have said, we have arrived at 
the conclusion that your clients are guilty of con¬ 
tempt of Court, and in the absence of an apology for 
whioh we give time until the day after to-morrow, 
it shall be our duty to pass sentence according to law. 

There then followed a series of transactions 
on which the appellants in support of their 
case proposed strongly to rely, but which g 
their Lordships find it unnecessary to dis¬ 
cuss in view of their opinion upon the ques¬ 
tion whether the appellants were guilty of 
any contempt of Court upon which they ought 
to have been convicted. The Chief Justice 
before the day reserved for judgment arrived 
had with Collister J. interviewed Mr. 
Vidyarthi and gave notice to the appellants 
on llth September that as he had asserted 
that most of the allegations in Mr. Gandhi’s 
affidavit were untrue, the Court proposed to 
examine him and another witness in Court 
on 15th September, and that the appellants 
would be given the opportunity of calling H 
further evidence. The two witnesses were .exa¬ 
mined, the case was further adjourned to 25th 
September, the Chief Justice stating that in a 
way Mr. Vidyarthi was also on trial, and 
would be allowed to produce witnesses. At the 
resumed hearing the Chief Justice said that 
if Mr. Vidyarthi did not utter the words al¬ 
leged then Mr. Singhal would primarily be 
guilty of contempt of Court having sent the 
information and that it was desirable that 
the proceedings Bhould continue together. 
Accordingly it was agreed by Mr. Singhal and 
all the parties that Mr. Singhal should accept 
a notice then issued that he should 
show cause why he should not be dealt with for con¬ 
tempt of this Court with respeot to the news publish- 
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a ed in the Hindustan Times of Sunday, 3rd August, 
on information supplied by him. 

The case proceeded on this footing on 26th 
and 27th September and 27th and 28th October 
when Mr. Vidyarthi appeared by counsel who 
cross-examined the witnesses called by the 
appellants. It should be stated that no objec¬ 
tion was taken by the appellants’ counsel to 
any of the procedure adopted by the Court. 
On 14th November the Chief Justice delivered 
the considered judgment of the Court. He 
reviewed the evidence and came to the con¬ 
clusion that Mr. Vidyarthi had not made the 
statement imputed to him ; and that Mr. 
b Singhal had founded his report upon “no¬ 
thing more substantial than a suggestion or 
an easy inference from the facts.” The Chief 
Justice then stated that in the opinion of the 
Court the charge of contempt was established 
against all three respondents. He proceeded 
to state what impression in the opinion of 
the Court an ordinary intelligent reader 
would receive from reading the editorial com¬ 
ment of 6th August: 

The comment contains a clear insinuation that the 
Chief Justice had issued a circular to all judicial 
officers to raise contributions from litigants and 
others to the War Fund, that pressure was thereby 
being exerted by an authority whioh ‘it would not 
C be safe to displease’ and that the prestige of the 
Courts would thus be impaired. The implication is 
that the Chief Justice had done something which 
was unworthy of a person holding that high office 
and that as the head and representative of this High 
Court he had committed the gross impropriety of 
forcing judicial officers subordinate to this Court to 
ask for war contributions from litigants, who, not¬ 
withstanding that the giving of donations was osten¬ 
sibly voluntary, were not in a position to refuse. 

As to Mr. Singhal the Court found that he 
sent information which was probably founded 
either on his own inference from what took 
place or on a suggestion from other persons, 
and he had endeavoured to defend his action 
by giving evidence which they were unable 
to accept as true. As to the printer and Mr. 
Gandhi they had no reason to suspect the 
accuracy of their correspondents’ reports, and 
were acquitted of malice. Nevertheless they 
erred grievously in publishing the news item 
and the editorial comment without attempt¬ 
ing to verify its truth. Mr. Singhal was 
committed to prison for two months. The 
printer was fined Rs. 500 or in default a 
month’s imprisonment, Mr. Gandhi was fined 
Rs. 1000 or in default a month’s imprison¬ 
ment. The Court eventually refused a stay 
pending appeal, and Mr. Singhal and Mr. 
Gandhi have both served their terms of 
imprisonment. At the hearing of the appeal 
their Lordships intimated that they desired 
to deal first with the primary question 


whether in the circumstances the words com- o 
plained of were capable of being contempt of 
Court, and counsel for both sides argued his 
point. On the conclusion of this argument 
their Lordships intimated that their decision 
was in favour of the appellants. The other 
points therefore raised by the appellants were 
not further discussed by counsel for the ap¬ 
pellants or at all by counsel for the respondent, 
and their Lordships must not be taken as ex¬ 
pressing any opinion one way or the other 
upon them. In their Lordships’ opinion the 
conviction for contempt of Court cannot 
stand. The cases of contempt which consists 
of “scandalizing the Court itself” are fortu- / 
nately rare, and require to be treated with 
much discretion. In 1899 this Board pronoun, 
ced proceedings for this species of contempt 
to be obsolete in this country, though sur¬ 
viving in other parts of the Empire: but they 
added it is a weapon to be used sparingly and 
always with reference to the administration 
of justice, 1899 A. C. 549. 1 (In 1893 A. C. 138 3 the • 
test applied by the very strong Board which 
heard the reference was whether the words 
complained of were in the circumstances cal¬ 
culated to obstruct or interfere with the 
course of justice and the due administration 
of the law Jin (1900) 2 Q. B. 86 3 it was shown 9 
that the offence of scandalizing the Court 
itself was not obsolete in this country. A very 
scandalous attack had been made upon a 
Judge for his judicial utterances while sitting 
in a criminal case on circuit: and it was with 
the foregoing opinions on record that Lord 
Russell of Killowen L. C. J. adopting the 
expression of Wilmot C. J. in his opinion 
in 1765 Wilm. 243 : 97 Eng. Rep. 94 4 which is 
the source of much of the present law on the 
subject, spoke of the article complained of 
as * calculated to lower the authority of the 
Judge.” When the comment in question in 
the present case is examined it is found that h 
there is no criticism of any judicial act of the 
Chief Justice, or any imputation on him for 
anything done or omitted to be-done by him 
in the administration of justice. It can 
hardly be said that there is any criticism of 
him in his administrative capacity, for as 
far as their Lordships have been informed 
the administrative control of the subordinate 

1. (1899) 1899 A. C. 549 : 68 L. J. P. C. 137 : 81 
L. T. 158:48 W. R. 173: 15 T. L. R. 487, McLeod 
v. St. Aubyn. 

2. (1893) 1893 A. C. 138, In the matter of a Special 
Reference from the Bahama Islands. 

3. (1900) 2 Q. B. 36 : 69 L. J. Q. B. 502 : 82 L. T. 

534: 48 W. R. 474: 64 J. P. 484: 16 T. L. R. 305, 

Reg. v. Gray. 

4. (1765) Wilms. 243 : 97 E. R. 94, Rex v. Almon. 
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Courts of the Provinoe whatever it is, is exer- 
oised not by the Chief Justice, but by the 
Court over which he presides. The appellants 
are not charged with saying anything in con- 
tempt of the subordinate Courts or the ad. 
ministration of justice by them. In truth the 
Chief Justice is alleged untruly as is now 
admitted to have committed an ill-advised 
act in writing to his subordinate Judges ask¬ 
ing (as the news item says), enjoining (as the 
comment says) them to collect for the War 
Fund. If the facts were as alleged they ad. 
mitted of criticism. No doubt it is galling for 
any judioial personage to be criticised publi¬ 
cly as having done something outside his 
judioial proceedings which was ill-advised or 
indiscreet. But judioial personages can afford 
not to be too sensitive. A simple denial in 
public of the alleged request would at once 
have allayed the trouble. ^If a Judge is de¬ 
famed in such a way as not to affeot the 
administration of justice he has the ordinary 
remedies for defamation if he should feel 
impelled to use them}Their Lordships can¬ 
not accept the view taken by the Court as 
stated above of the meaning of the comment: 
the words do not support the innuendo. In 
the opinion of their Lordships, the proceed¬ 
ings in contempt were misconceived, and the 
appellants were not guilty of the contempt 
alleged. At the end of the hearing their Lord¬ 
ships intimated they would advise His Ma¬ 
jesty that the appeal should be allowed and 
the fine and the costs ordered to be refunded, 
and that they would give their reasons for 
their report later as they have now done. 

G.n. Appeal allowed. 

Solicitors for Appellants —Douglas Grant A Dold. 
Solicitors for the Crown— Solicitor, India Office. 
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[From Allahabad .* ( 39) 26 A. I. R. 
1939 All. 97 (F.B.)] 

20th July 1943 

Lords Atkin, Thankerton and 
Porter, Sir George Rankin 
and Sir Madhavan Nair 

Bobu Jyoti Bhushan and others — 

Appellants 


v. 

Babu Shiva Prasad Qupta and another 

— Respondents. 

Privy Counoil Appeal No. 35 of 1942, Allahabad 
Appeal No. 3 of 1939. 


• (a) U. P. Encumbered Estates Act (25 of 
1934), S. 2 (a) — Partition decree — Amount 
directed to be paid by one party to another to 
equalize shares is debt within S. 2 (a) : I. L. R. 
(1939) All. 131=(*39) 26 A.I.R. 1939 All. 97 = 179 
I. C. 856 (F.B.), REVERSED. 

An obligation imposed or assumed at the time of 
partition to pay money by way of “owelty”—that is, 
in order to equalize the division of the property or 
to make it correspond with the parties’ shares in the 
joint property is a debt in the ordinary meaning of 
the word and in the meaning indicated by S. 2 (a). 
The Aot contains no exception in respect of such 
an obligation, and must be applied to such a case : 
I.L.R. (1939) All. 181=(’39) 26 A.I.R. 1939 All. 97 
=179 I.C. 856 (F.B.), REVERSED. [P 206/] 

(b) U. P. Encumbered Estates Act (25 of 
1934), S. 2 — Opening words “unless there is j 
anything repugnant in the subject or context” 
of S. 2-Effect of : I. L. R. (1939) All. 131=(’39) 

26 A. I. R. 1939 All. 97 = 179 I. C. 856 (F.B.), 
REVERSED. 


The opening words of S. 2 “unless there is any¬ 
thing repugnant in the subject or context” which 
govern all the clauses in S. 2, are not intended to 
entrust the Courts with a discretion, and do not 
justify them in cutting down the ordinary meaning 
of the word “debt" or the phrase “any peoumary 
liability except a liability for unliquidated damages” 
on the ground that they do not think that a parti¬ 
cular case should oome under the Aot. This is a 
question and a debatable question of polioy and not 
a question of something in the subject or context 
being repugnant to what is expressly stated to be 
the meaning of the word : I.L.R. (1939) All. 131 — 
(’39) 26 A. I. R. 1939 All. 97=179 I. C. 856 (F.B.), 
REVERSED. t p 207c,d] 


Sir Thomas Strongman , A. C. P. Pullan, C. S. 

Rewcastle and R. K. Handoo — 

for Appellants. 

Sir Herbert Cunliffe and W. Wattach — 

for Respondent 1. 


Sir George Rankin.—This appeal arises 
out of execution proceedings taken to enforce 
a partition decree dated 25th February 1926. 
The decree which was based on an award 
dated 30th November 1925, directed the mem- 
bers of one branch of a Hindu family to pay 
to the respondent Shiva Prasad, who repre- 
sented another branch, the sum of RB. 13,68,858 
for the purpose of equalising the values of 
the allotted shares. The question is whether 
the sum still due and unpaid in respect of 
this obligation is a "debt” within the mean- 
ing of the U. P. Encumbered Estates Act, 
1934 (United Provinces Acts, 25 of 1934 and 
4 of 1935)« herein referred to as the Act,” 
or whether, as held by the High Court, the 
Act has no application thereto. Section 2 of 
the Act is a definition section in the sense 
indicated by its opening words and the first 
of a number of words and phrases therein 
defined or explained is the word "debt:” 

2. In this Act unless there is anything repugnant 
in the subjeot or context : (a) ‘debt’ includes any 
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Q pecuniary liability except a liability for unliquidated 
a damages. . . . 

The branch whose members became by 
the partition decree judgment-debtors for the 
money now sought to be recovered is repre¬ 
sented by the appellants Jyoti Bhusan and 
Gokul Chand together with their sons and 
grandsons. These two families are, however, 
divided since 1934. On 3rd February 1934, the 
respondent Shiva Prasad applied to the Civil 
Judge of Allahabad for execution of the parti¬ 
tion decree against the appellants and ob- 
tained an order for the attachment and sale 
of a house at Allahabad, and for the issue of 
b transfer certificates to other Courts in the 
province — at Benares, Jaunpur and Gonda 
and also to a Court at Calcutta. On 5th Octo¬ 
ber 1936, Gokul Chand and his descendants 
applied to the Collector of Benares under 
S. 4 of the Act requesting that the provisions 
thereof be applied to him and the Collector 
duly forwarded the application to the Special 
Judge pursuant to S. 6. On 9th October ap¬ 
plication was made by the same parties to 
the Civil Judge of Allahabad for a stay of 
the execution proceedings and recall of the 
transfer certificates; and on 10th October an 
order was made by the Civil Judge to that 
c effect. On 21st October, the appellant Jyoti 
Bhusan also applied to the Collector of 
Benares for the benefit of the Act and the 
Collector forwarded his application also to 
the Special Judge as required by S. 6. 

In that state of the proceedings, the res¬ 
pondent Shiva Prasad on 19th February 1937, 
applied to the High Court of Allahabad to 
set aside or vary the order of the Civil Judge 
dated 10th October 1936, staying the execu¬ 
tion proceedings and recalling the transfer 
certificates. For some reason this application 
was made in revision under s. 115 of the Code 
but it was treated as an appeal and was re¬ 
's ferred to a Full Bench. On 12 th October 1988, 
Bennett, Ismail and Varma JJ. allowed the 
appeal and directed that execution should 
proceed. In their joint judgment they say: 

We do not think that the Act was intended at all 
to apply to the subject of partition among the mem¬ 
bers of a joint family and accordingly in our opinion 
the subject is one which is repugnant to the defini- 
tion of the word 'debt’ in S. 2, cl. (a) of the Act. 

Hence in their view “the present Act does 
not apply the word ‘debt’ to the present 
case.” The learned Judges point out that 
under the Act the sum decreed in the present 
case would come in the last of the six classes 
mentioned by S. 16 being merely an unsecured 
debt; so that if the property be not sufficient 
to discharge all the other classes of debt, the 


result of applying the Act would be as they * 
put it, “to deprive the appellant of part of 
his share in the joint family property.” They 
do not think that this can ever have been 
the intention of the Legislature ; 

We do not see why the Encumbered Estates Act 
should be introduced in order to give one member of 
the family more than his share and to give another 
member of the family less than his share. 

The interpretation of the Act upon the 
point now raised cannot depend upon any 
facts special to the present case but their 
Lordships will make some reference to its 
special features in due course. The first ques- 
tion is whether it can be held that the Act 
has no application to an obligation imposed ' 
or assumed at the time of partition to pay 
money by way of “owelty”—that is, in order 
to equalise the division of the property or to 
make it correspond with the parties’ shares 
in the joint property. Their Lordships are 
unable to accept the conclusion of the Full 
Bench upon this point, and think that such 
an obligation is a debt in the ordinary mean, 
ing of the word and in the meaning indicated 
by S. 2. The Act contains no exception in 
respect of such an obligation, and must in 
their Lordships’ view be applied to the 
present case. ^ 

The benefit which the Act confers upon a 
landlord who is subject to private debts and 
has requested that its provisions be applied 
to him includes a stay of legal proceedings 
against him and the avoidance of execution 
processes; the ascertainment by the special 
Judge of his debts which are then ranked in 
a particular manner for priority; and the 
realisation of his property and payment of 
his debts by a process of execution carried 
out by the Collector. This process is designed 
to preserve to the debtor landlord so far as 
possible his proprietary interests in land by 
meeting his debts in the first instance and so 
far as possible out of other property or by 
granting mortgages. Where these methods 
do not suffice provision is made for further 
measures. These have been altered and added 
to since 1936 when the present case arose and 
they need not be here detailed. It is enough 
to say that the Act involves a species of 
administration of the debtor’s property more 
favourable to the debtor than the ordinary 
law of insolvency provides and that while 
debts due on account of goods supplied and 
services rendered rank before other unsecur¬ 
ed debts, the ordinary unsecured creditor 
comes last. 

If the Act is to be regarded as a new 
provision it seriously interferes with the 
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a ordinary rights of persons who have given 
oredit to the landlord. The particular reason 
for whioh the credit was given may make 
the hardship greater or less, but it is at least 
dear that the Aot makes no discrimination 
between debts according as they were in¬ 
curred before or after it was passed. Again, 
it is always possible to put the case of a 
landlord obtaining credit on one day and 
claiming the benefit of the Act on the next. 
Even so, it may doubtless be considered 
that it would be wise to exempt from the 
operation of the Act a number of matters. 
Indeed the High Court make mention, inter 
b alia of maintenance, trust money, trade 
debts, rent of houses or shops and some, 
what incautiously say : 

There are no doubt many other amendments 
which might be made and in our opinion the pre¬ 
sent case is one whioh should not come under this 
sub-section. Instead of specifying all the matters 
whioh should be excepted from the operation of this 
definition the Legislature has made provision for the 
discretion of Courts in these words ‘unless there is 
anything repugnant in the subjeot or context. 

Their Lordships express no opinion upon 
the policy of the Aot or the desirability of 
the suggested exceptions but they cannot 
omit to observe that difficulties might arise 
e if processes of execution for certain kinds of 
debt were to go on at the same time as the 
processes of realisation contemplated by the 
Aot. On this point analogies taken from in¬ 
solvency law and the exception made by the 
Act for a liability for unliquidated damages 
may prove to be deceptive. But with all 
respect to the learned Judges of the High 
Court, the words which they stress and 
whioh govern all the clauses in S. 2, are not 
intended to entrust the Courts with a dis¬ 
cretion, and do not justify them in cutting 
down the ordinary meaning of the word 
“debt” or the phrase “any pecuniary liabi- 
d lity except a liability for unliquidated 
damages” on the ground that they do not 
think that a particular case should come 
under the Act. This is a question and a 
debatable question of polioy and not a ques¬ 
tion of something in the subject or context 
being repugnant to what is expressly stated 
'to be the meaning of the word. 

In the United Provinces, arbitrators, com¬ 
missioners of partition, and Courts, before 
making an unequal partition and providing 
for payment of money to equalise the shares, 
would do well to consider the provisions of 
the Act: and in all provinces attention must 
be given in such cases to the risk that the 
payment ordered may not be made. For lack 
of proper care upon this point a scheme of 
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partition may work injustice, being etiective c 
in part and in part failing of effect. The 
time of partition is the time to provide 
against this. Where land is unequally divid¬ 
ed, it may be possible to give a charge upon 
the portion allotted in severalty to one 
sharer for the money which he is directed 
to pay to a C03harer: or the money may be 
made payable at the time of partition: or the 
transaction may be put in the form of a 
future sale or of an option to buy some 
part of the land. There are doubtless other 
methods whioh may be taken in a proper 
oase to exclude the element of credit. But if 
credit be given and no security of any kind f 
provided for there is always a risk that the 
property allotted in severalty may be dealt 
with or taken in execution and the cosharer 
left unpaid. The ordinary law of insolvency 
may have that result—an unfortunate result 
no doubt and one which defeats the expecta¬ 
tions with whioh the partition was made. 
But if the debtor is a landlord and is in- 
volved in debt so that administration— 
partial or total—of his property has become 
necessary, it is far from plain that an un¬ 
secured creditor should have preferential 
treatment on that account or should be al¬ 
lowed to ignore the liquidation and attack g 
the debtor’s property on his own behalf. An 
Aot which is expressed to say the contrary 
cannot be interpreted as though the con¬ 
trary were “repugnant to the subject or 
context.” 

The assets partitioned in the present case 
included besides zemindari and house pro¬ 
perty and Government securities the assets 
of a firm with an extensive money lending 
business. It may well have been undesirable 
to have a complete division of the business 
assets and very necessary to provide against 
the sudden withdrawal of a large amount of 
capital. The partition award of 1925 con- h 
tained elaborate provisions postponing in 
certain events the liability which it imposed 
upon that branch of the family which the 
appellants now represent. It would seem 
that in 1934 the sum outstanding amounted 
to more than nine lacs and in 1936 to more 
than ll lacs. This debt though large and 
though postponed was unsecured and the 
assets which were allotted to the appellants’ 
branch became the property of that branch 
in severalty and indeed its business assets. 
Such a provision entailed manifest risk of 
non-payment though it may well have been 
fair enough in all the circumstances and the 
best arrangement that could be devised. 
The respondent Shiva Prasad may be in no 
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a way to blame for the delay. But in a com- 
petition between creditors of the appellants 
in 1986, the claim that such a debt cannot 
be treated like any other unsecured debt 
seems to have little force. 

It has been drawn to their Lordships’ at¬ 
tention that though the appellant Jyoti 
Bhusan was a party to the appeal brought 
in the High Court, he never obtained a 
separate order from the Civil Judge staying 
execution proceedings against his branch, 
but no point was made of this in the High 
Court and there is no substance in the objec¬ 
tion. Their Lordships agree that the transfer 
b certificate sent to the Court at Calcutta 
was rightly recalled by the Civil Judge of 
Allahabad as well as those sent to Courts 
within the province. Their Lordships will 
. humbly advise His Majesty that these con¬ 
solidated appeals should be allowed, the 
decree of the High Court dated 12 th October 
1938, set aside, and the order of the Civil 
Judge of Allahabad dated loth October 1986, 
restored. The respondent Shiva Prasad will 
pay the appellants’ costs in the High Court 
and one set of costs in respect of this appeal. 
There will be a set-off of such costs against 
the sums owing under the partition decree. 

C 7 

G.N. Appeals allowed. 

Solicitors for Appellants — Douglas Grant & 
Dold and A. L. Bryden <& Co. 

Solicitors for Respondent 1 — 

Hy. S. L. PolaJc & Co. 
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(From Lahore: (’39) 26 A. I. R. 1939 

Lah. 439) 

28th July 1943 

d Lords Atkin, Thankerton, Porter 
and Clauson and Sir George Rankin 

Sheikh Rahmat Ilahi — Appellant 

v. 

Mohammad Hayat Khan and others 

— Respondents. 

Privy Council Appeal No. 4 of 1941. 

(a) Civil P. C. (1908), S. 100 _ Contrary to 
Jaw—Failure to appreciate and determine ques¬ 
tion of fact to be tried is error of law. 

There is no difference in principle between a 
failure to appreciate and determine the real question 
of fact to be tried and a failure to appreciate and 
determine a question of fact which vitally affects 
the issue stated in the case. In either case the failure 
is a failure in the duty imposed by law upon the 
Court and the question whether there has been such 


a failure must be a question of law: (’19) 6 A. I. B. 
1919 P. C. 29, Bel. on. [P 2116,c] ‘ 

C. P. C. — 

(’43) Chitaley, Ss. 100 and 101, N. 12 Pt. 6. 

(’41) Mulla, Page 373. 

(b) Practice—Second appeal — Duty of High 
Court. 


It is the duty of the High Court, when entertain¬ 
ing a second appeal, to clearly specify the grounds 
upon which they hold the second appeal to be com¬ 
petent. [P 211c) 

W. A. Barton and Frank Gahan —for Appellant. 

S. Vesey Fitz Gerald — for Respondents. 


Lord Clauson. — This is an appeal from 
a judgment of the High Court of Lahore, 
sitting as a Court of second appeal, dated J 
26th April 1939, allowing an appeal from a 
judgment of 4th August 1936 of a District 
Judge, which affirmed the decision of a Sub¬ 
ordinate Judge of 2nd August 1936 dismissing 
a suit of Mt. Umrao Begum (whom it will 
be convenient to call the plaintiff) who 
died on 25th June 1938 pending the appeal 
to the High Court, against Sheikh Rahmat 
Ilahi (whom it will be convenient to call the 
defendant). Two questions arise for their 
Lordships’ determination, first, whether it 
was competent to the High Court to enter¬ 
tain the appeal from the District Judge, and, 
second, whether, assuming the appeal to be ^ 
competent, the High Court were right in 
reversing the deoision of the District Judge 
and holding, as they did, that the plaintiff 
was entitled to the relief claimed by her in 
the suit. 


In a previous suit the defendant had ob¬ 
tained on 80th March 1933 a decree for 
Rs. 80,000 and interest against the plaintiff 
for money alleged to be due on a nfoney 
bond. On 28th August 1983 the present suit 
was begun by the plaintiff against the de¬ 
fendant with a view to setting aside the de¬ 
cree for Rs. 80,000. The case alleged by the ji 
plaintiff in her petition of plaint as finally 
amended and dated 20th December 1933 may 
be summarised as follows. It was said that 
one Chaudhri Mohammed Din with the 
help of one Mahbub Ilahi had fraudulently 
secured the plaintiff’s signature on the bond 
above referred to while she lay ill, thus fixing 
on her a liability to the defendant, although 
she had never seen him nor raised any loan 
from him: that three months later the same 
two persons without the plaintiff’s know¬ 
ledge purchased a stamp paper in the name 
of the plaintiff, and a fictitious dispute hav¬ 
ing been set up, an agreement referring the 
same to arbitration was written on the paper 
and a bogus arbitrator was appointed: that 
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a suit was instituted by the defendant for a 
decree enforcing the arbitrator’s award: that 
on 80th M&roh 1933 a deoree against her for 
Rs. 30,000 was passed, having been obtained 
by a fraudulent representation that she ac¬ 
cepted the award and its terms: that the 
award and the decree were null and void. 

In the Court of the Subordinate Judge the 
issue was formulated as follows: “Was the 
decree in dispute obtained by fraud and col¬ 
lusion or undue influence and is therefore 
void or illegal?” The plaintiff gave evidence 
that she had ample means left to her by her 
father. She did not know the defendant, and 
had never even seen his face. She had not 
taken any loan from him or executed any 
document respecting loan in his favour. She 
had never nominated the alleged arbitrator. 
She had engaged one Iqbal Singh as her 
counsel in the previous suit. When Iqbal 
Singh went away to Lahore Umar Din told 
her that he (Umar Din) had engaged Mr. 
Sindhi as her counsel. She did not see Mr. 
Sindhi. She did not get any paper sent to 
him asking him to admit on her behalf the 
claim of Rs. 80,000. Umar Din did court work 
for her: he had been employed for her by 
Mohammed Din. The latter did work for her 
5 in connexion with her cases. She used to put 
her signature on the papers at the instance 
of Mohammed Din. She could not exactly 
say whether he used to secure her signature 
on written papers or on blank papers. She 
does not know Urdu. She can only put her 
signature in Urdu. Mohammed Din simply 
asked her to put her signature. She used to 
put her signature at his instance. He used 
to secure her signatures in connexion with 
all the court matters. She used to put her 
signatures at his instance. Dr. Sri Ram gave 
evidence that the plaintiff suffered from renal 
d colic in 1982. 

Mr. Sindhi, pleader, gave evidence that in 
Maroh 1983 Umar Din and Mohammed Din 
verbally retained him as counsel for the 
plaintiff and produced a form of power of 
attorney with the plaintiff's signature on it 
but otherwise blank. He took his fee and 
filled in the form. Subsequently, Umar Din 
and Mohammed Din brought him an “ap¬ 
plication” signed by the plaintiff, whioh was 
in substance a submission to a decree in the 
terms of the award. He attended in Court 
and presented this document and submitted 
on her behalf to the deoree for Rs. 80,000 ac¬ 
cordingly. The plaintiff never came before 
him during the pendenoy of the suit nor did 
he ever consult her regarding the case. 

1948 K/27 


Abdul Hamid Akhtar, who had acted as e 
the arbitrator and given the award, the sub¬ 
ject-matter of the decree whioh the plaintiff 
sought to set aside, gave evidence that no 
witness had come before him in the arbitra¬ 
tion and that there was no occasion on which 
both parties were present before him in the 
arbitration. The defendant’s representative 
,produced before him a bond in which the 
plaintiff had admitted Rs. 30,000 to be due to 
the defendant from her. No other dooumen- 
tary evidence was produced before him. He 
stated that as the plaintiff admitted the 
amount of the bond it was unnecessary to 
make an inquiry as to what the considera- j 
tion for the bond was: and also that he did 
not inquire from the defendant’s representa¬ 
tive what necessity the plaintiff had to bor¬ 
row such a large amount: and he made no 
inquiry regarding the fact from her. 

The defendant gave evidence and in chief 
disclaimed any fraud in obtaining the decree. 
He said that at the suggestion of one Mo¬ 
hammed Hassan he had advanced money to 
the plaintiff, the sum in the first instance 
being Rs. 6000. He took promissory notes 
and returned these to her when he secured 
from her the Rs. 80,000 bond. He gave her 
approximately Rs. 30,000 in a period of a 9 
year or a year and a half. The loan to the 
plaintiff was advanced out of the amount of 
his personal account. He had not kept a note 
of the personal account. He had not been 
introduced to the plaintiff by Mohammed 
Din. The Subordinate Judge held that though 
the circumstances which led up to the giv¬ 
ing of the award were not free from suspi¬ 
cion the evidence was not quite conclusive 
on the point and that at any rate the kind 
of fraud which would justify the setting 
aside of the decree on the score of fraud had 
not been proved. He made no finding as to 
whether the plaintiff was or was not a debtor n 
to the defendant when she exeouted the 
bond, notwithstanding that she had sworn 
that she had never had any loan from the 
defendant and had not executed any docu¬ 
ment respecting the loan in his favour, evi¬ 
dence whioh (as appears above) was direotly 
contradicted by the defendant. 

The plaintiff carried the case on appeal to 
the Court of the District Judge, who took 
the evidence of two additional witnesses 
Umar Din and Mohammed Din. Umar Din 
deposed that at the plaintiff's request he 
brought Mr. Sindhi to her and that she told 
Mr. Sindhi that she owed money to the de¬ 
fendant and that she did not want to fight 
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a the suit for enforcement of the award, that 
she signed a written statement and asked 
Mr. Sindhi to present that statement in 
Court so that a decree might be passed 
against her. Umar Din admitted that he was 
illiterate and that for him all papers were 
the same. Mohammed Din disclaimed all 
knowledge of the statement of the plaintiff 
submitting to a decree on the award. 

The District Judge in his judgment after 
stating the plaintiff’s allegations, including 
her allegation that she had never received 
anything from the defendant, said that what 
he had to find was whether the written 
b statement in which the plaintiff confessed 
judgment was in fact her written statement. 
In view of the fact that the plaintiff had 
stated that she did not know that the state¬ 
ment was by way of confession of judgment 
he was (he said) led to the suspicion that 
the plaintiff signed the statement without 
knowing what it was, and so he made fur¬ 
ther enquiry (i. e. by calling Umar Din and 
Mohammed Din). He referred to the dis¬ 
crepancy between Umar Din’s account of the 
genesis of the statement and the account 
given by Mr. Sindhi. He regarded it as very 
significant that although the plaintiff had 
c started challenging the award (i. e. by in¬ 
structing Iqbal Singh to put in a statement 
of objections to the award) she had suddenly 
collapsed and took no steps to question the 
decree until the following August when the 
decree was put in execution by attachment 
of her property. He considered the inference 
irresistible that she had decided not to pro¬ 
secute her objections to the award. He sum. 
med up his views by stating that as her 
silence from 30th March to August 1933, stood 
unexplained he could not come to any find¬ 
ing other than the one arrived at by the 
Subordinate Judge, that she had failed to 
d prove the fraud alleged by her. He accord¬ 
ingly held that the appeal failed. 

From this decision of the District Judge 
the plaintiff brought an appeal to the High 
Court at Lahore. The matter came before 
Tek Chand J. and, holding that the appeal 
raised an important question of law, whe¬ 
ther the facts and circumstances as disclosed 
on the record and found by the Court below 
do or do not in law amount to fraud, he 
referred the matter to a Division Bench. 
Pending the hearing of the appeal in the 
High Court the plaintiff died, and as a pre¬ 
liminary to the hearing of the appeal various 
questions were argued as to the proper 
parties to be brought before the Court as her 
representatives. Counsel for the defendant, 


on the present appeal before their Lordships 
stated that they did not desire to raise any 
point on that matter and their Lordships 
accordingly do not find it necessary to deal 
with those questions, and they will accord¬ 
ingly assume that the proper parties repre¬ 
senting the plaintiff were before the High 
Court and are now before their Lordships. 

It does not appear from the materials 
before this Board whether any and what 
objections were made at the hearing of the 
appeal before the High Court to the com¬ 
petency of this second appeal and in the 
judgment of the High Court the question of 
competency is not discussed, and the grounds j 
on which the appeal was treated as com¬ 
petent are not stated. Possibly the learned 
Judges treated the question of competency 
as sufficiently dealt with by Tek Chand J. 
and accordingly assumed sub silentio that 
the question before them was one of law as 
formulated by Tek Chand J. On the present 
appeal, a vigorous and lengthy argument was 
addressed to their Lordships in order to 
persuade them that the controversy on the 
second appeal could turn only on the weight 
of evidence, and it is of course well settled 
that if that was in fact the only basis for 
the second appeal that appeal was not com- <3 
petent : see 17 I. A. 122 1 and 57 I. A. 86. a 
Their Lordships are however not prepared 
to accept the view of the present case so 
presented to them. It is true that the ques¬ 
tion whether the decree in the former suit 
ought to be set aside necessarily involved 
the consideration of the circumstances relat¬ 
ing to the arbitration and of the various 
steps taken in the course of the suit, and 
may also have involved the consideration of 
the plaintiff’s inaction for a period of some 
four months after the decree had been passed, 
and a decision upon those matters (if they 
were the only relevant matters) might well h 
amount to the decision of a question of fact 
upon which a second appeal would not be 
competent. It appears however to their 
Lordships that a correct determination in 
law of the issue as raised in the action 
necessarily involved the consideration of the 
question of fact, on which there was a grave 
conflict of evidence, as to whether there ever 
had been any debt due from th^ plaintiff. 
The determination of this question was in 
their Lordships’ judgment vital to the deter- 

1. (’91) 18 Cal. 23: 17 I. A. 122 : 6 Sar. 660 (P.C.), 

Mt. Darga Ghoudhrain v. Jawahir Singh Cboudhri. 

2. (’30) 17 A. I. R. 1930 P. C. 91 : 122 I. C. 316 : 

11 Lah. 199 : 57 I. A. 86 (P.C.), Wali Mohammad 
v. Mohammad Baksh.i 
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o mination of the question whether the pro¬ 
ceedings to enforce the alleged debt were 
fraudulent. If in fact the plaintiff’s allega¬ 
tion that there had never been any debt were 
found to be correct, the proceedings for en¬ 
forcing the bond by an arbitration followed 
by a suit for a decree might well assume a 
very serious complexion. The failure of the 
Courts below to investigate and come to a 
finding upon this baaio question of fact con¬ 
stituted, in their Lordships’ view, a serious 
error in law against which the plaintiff was 
entitled to relief upon a second appeal. The 
material words of S. 100, Civil P. C., are as 
b follows : 

An appeal shall lie to the High Court from every 
decree passed in appeal by any Court subordinate to 
a High Court on any of the following grounds, 
namely : the deoision being contrary to law. 
and in their Lordships’ view those words 
directly cover the present case. Their Lord- 
ships had occasion to point out in 46 I. A. 
140 3 that where > the Courts below had mis¬ 
conceived the real question of fact they had 
to try there was an error of law on which a 
second appeal lay : and their Lordships can 
see no difference in principle between a 
failure to appreciate and determine the real 
question of fact to be tried and a failure to 
c appreciate and determine a question of fact 
which vitally affects the issue stated in the 
case. In either case the failure is a failure 
in the duty imposed by law upon the Court 
and the question whether there has been 
such a failure must in their Lordships’ 
opinion be a question of law. Their Lord- 
ships would add that if, as was the duty of 
the High Court, that Court had clearly spe- 
cified the grounds upon which they held the 
second appeal to be competent, not only 
would their Lordships’ task have been faci¬ 
litated, but the expense and delay occasioned 
by the appeal to His Majesty in Council 
d might very possibly have been saved. 

Their Lordships are accordingly of opi¬ 
nion that the appeal to the High Court was 
competent. Under S. 108 , Civil P. C., the 
High Court were free to determine the issues 
of fact upon which the lower Courts had 
failed to make a finding ; and accordingly it 
only remains for their Lordships to consider 
whether the defendant has shown any-ground 
on which their Lordships ought to interfere 
with the High Court’s findings of fact. These 
findings were reached after a careful consi¬ 
deration and detailed analysis of the evidence 
and are clearly and forcibly sta ted. They 

3. (’19) 6 A. I. B. 1919 P. 0. 29 : 51 I. C. 177 : 47 
Cal. 107 : 46 1. A. 140 (P. C.), Damusa v. Abdul 
Samad. 


may conveniently be summarized as follows. e 
The High Court held that the loan of Rs. 
80,000 had not been made, that the dispute 
which was the basis of the arbitration was 
a mere pretence and that the plaintiff had 
been overreached by people in whom she 
reposed confidence and trust when she was 
made to sign a document which purported 
to refer non-existing disputes to arbitration. 
They held that the plaintiff was deliberately 
and fraudulently kept in the dark regarding 
the course of the proceedings before the 
arbitrator and that those proceedings were a 
fraudulent contrivance designed to secure a 
false decree against her, the fraud thus f 
relating to proceedings which eventually 
culminated in a decree. They held that the 
admission by counsel engaged on her behalf 
by means of which he agreed to a decree for 
Rs. 30,000 against a client whom he had not 
personally consulted on the subject was a 
continuation of the same fraud. On these 
findings they held that the plaintiff was 
entitled to have the decree in the earlier 
suit set aside. 

Counsel for the defendant in the present 
appeal have taken their Lordships carefully 
through the whole of the evidence and 
through the detailed findings in the judg- g 
ment of the High Court and the reasons on 
which they are based : and they have sub¬ 
jected their findings and reasons to minute 
criticism. Counsel however have, in their 
Lordships’ judgment, completely failed to 
displace those findings or the reasons for 
them which are in their Lordships’ judg¬ 
ment sufficiently and fully given in the 
judgment of the High Court and do not need 
repetition. Their Lordships accordingly see 
no reason for disturbing the judgment of the 
High Court and they will humbly advise 
His Majesty that the appeal should be dis¬ 
missed with costs. 

v.b.b. Appeal dismissed. 

Solicitors for Appellant — Peake & Co. 

Solicitors for Respondents —Douglas Or ant d Dold. 
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0 ( a ) Criminal trial — Stolen property found 

with accused — Recent theft — Accused giving 
explanation — Whether it is reasonably true is 
for jury. 

Upon the prosecution establishing that the accused 
were in possession of goods recently stolen they may 
in the absence of any explanation by the accused of 
the way in which the goods came into their posses¬ 
sion which might reasonably be true find them 
guilty, but if an explanation were given which the 
jury think might reasonably be true, and which is 
consistent with innocence although they were not 
convinced of its truth, the prisoners are entitled to 
be acquitted inasmuch as the prosecution would have 
failed to discharge the duty cast upon it of satisfy¬ 
ing the jury beyond reasonable doubt of the guilt of 
the accused. The jury might think that the expla- 
6 nation given was one which could not reasonably be 
true, attributing a reticence or an incuriosity or a 
guilelessness to the accused beyond anything that 
could fairly be supposed: (1914) 84 L. J. K. B. 396, 
Rel. on. [P 214/,< 7 ; P 2156] 

(b) Criminal trial—Jury trial—Misdirection— 

G, J and N charged with receiving stolen pro¬ 
perty— J and N in touch with actual thieves_ 

G in touch with J only — G’s case must be 
considered separately from that of J and N. 

Three persons G, J and N were accused only of 
receiving; J and N were both shown to have been 
in touch with the actual thieves whereas G on the 
evidence had been in touch with no one except J: 

Held that G’s case required separate consideration 
and if it could be shown that it was not laid before 
c the jury as a case separate from that of N or J, G 
had indeed serious grounds of complaint. [Misdirec¬ 
tion was held not shown.] [P 216/] 

Cr. P. C. — 

(•41) Chitaley, S. 297, N. 7 Pts. 1 and 2. 

(’41) Mitra, Page 1013. 

(c) Privy Council—Criminal appeals—When 
interferes, stated. 

The Privy Council do not sit as a Court of Crimi¬ 
nal Appeal; for them to interfere with a criminal 
sentence there mu9t be something so irregular or so 
outrageous as to shock the very basis of justice: (’32) 
19 A.I.R. 1932 P. C. 234 and (’41) 28 A. I. R. 1941 
P. 0. 132, Rel. on. [P 2160 ] 

(d) Criminal trial — Jury trial — Misdirction 
d must deprive accused of fair trial. 

Misdirection as suoh, even irregularity as such, 
will not suffice. There must be something which, in 
the particular oase, deprives the accused of the sub¬ 
stance of fair trial and the protection of the law : 
(’14) 1 A. I. R. 1914 P. C. 155, Rel. on. [P 215d] 

Cr. P. C. — 

(’41) Chitaley, S. 297, N. 17. 

(’41) Mitra, Page 1040. 

Horace Douglas and S. N. Bernstein — 

for Appellant. 

Solicitor-General and Kenelm Preedy — 

for The King. 

Sir George Rankin. — The appellant, 
Otto George Gfeller, is a Swiss national. At 
Lagos, in July 1941 he was tried by the Sup. 
reme Court of Nigeria on a charge framed 


under S.427, Criminal Code of Nigeria, that 
he did on 20th February 1941 receive 156 
bottles of Gordon’s gin, knowing the same to 
have been stolen. He was convicted and sen¬ 
tenced to three years’ imprisonment with 
hard labour. On appeal to the West African 
Court of Appeal his conviction was upheld 
but his sentence was reduced to 18 months’ 
imprisonment with hard labour. From this 
decision, dated 6th November 1941 he appeals 
to His Majesty in Council by special leave. 
Their Lordships are informed that he has 
undergone the imprisonment to which he 
was sentenced. His learned counsel, Mr. 
Douglas, focussed a most careful and accu- / 
rate review of the evidence by submitting, 
first, that there was no such evidence as could 
properly be left to the jury, and secondly, 
that the appellant’s individual case had not 
been properly laid before the jury by the 
learned Judge in his summing up, with the 
result that the appellant did not have “ the 
substance of fair trial.” He maintained that 
his criticisms if made good would satisfy the 
conditions which in (1887) 12 A. C. 459 1 and 
other cases have been laid down as control¬ 
ling the administration of the prerogative 
in criminal appeals. The trial was held before 
His Honour Judge Baker and a jury of 9 
twelve, of whom six were natives and six 
non.natives. 

The appellant was the sixth out of seven 
accused. Against the first four, the prosecu¬ 
tion case was that they participated in the 
theft of 18 cases of Gordon’s gin from a cer¬ 
tain customs warehouse on or about 17 th 
February 1941. In fact the full number of 
cases stolen seems to have been 21 . Each case 
contained 12 bottles. A charge of receiving 
was also framed against these four, but the 
primary charge on the evidence was one of 
breaking and entering a warehouse and 9 teal- . 
ing therein contrary to ss. 390 ( 4 ) (c) and h 
413 (l), Criminal Code. One of these four was 
a superintendent in charge of the sheds from 
which the goods were taken: he wa3 accused 2 
and was acquitted. The main thief, accord¬ 
ing to the prosecution case, was a lawyer’s 
clerk, called Adebowale (accused l), accused 
3 and 4, Vasco Dagama and Rufai Apena, 
being persons of the labouring class who were 
engaged in the removal of the goods. Those 
three persons were not only convicted by the 
jury of the charge of theft and warehouse 
breaking but also on the charge of receiving: 
and unfortunately, the trial Judge sentenced 

1. (1887) 12 A.C. 459 : 56 L. T. 615: 86 W. R. 81: 

16 Cox. C. C. 241, In re Dillet. 
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> them upon both charges, imposing upon all 
three a sentenoe of four years’ imprisonment 
with hard labour on the main charge and 
three years on the charge of receiving, these 
sentences to run concurrently. The West 
Afrioan Court of Appeal, holding that the 
charges were alternative charges, set aside 
the convictions on the main charge and 
maintained the convictions for receiving and 
the sentences of three years’ imprisonment 
with hard labour. Their Lordships have con. 
sidered whether this somewhat unfortunate 
complication affects in any way the validity 
of the conviotion of the appellant. They are 

b of opinion that it does not. 

Of the three accused who were charged 
only as receivers, one was a Syrian named 
Jaffar (accused 5), who was charged with 
receiving 14 cases (168 bottles) and another 
was Nemi Hassan Saidi (accused 7) who, like 
the appellant (accused 6), was oharged with 
receiving 166 bottles. Nemi was a person who 
had arranged with Adebowale for Jaffar to 
sell the gin. The reason given by him for so 
doing was that Adebowale owed him some 
£112 and that he in turn owed £100 to his 
cousin Ali Saidi. Nemi was charged with 
receiving on the footing that he had aided 
c in disposing” of the gin within the meaning 
of the last words of S. 427, Criminal Code. 
The appellant had bought the goods from 
Jaffar, against whom there is no allegation 
that he had been in trouble before, though 
it is no part of the appellant’s case that 
Jaffar was, in fact, acting innocently in the 
transaction now in question. The appellant 
does not now seek to dispute either that he 
received 166 bottles of the gin on 20th Febru¬ 
ary, or that these were part of the goods 
stolen by accused 1, 3 and 4 on 17th Febru¬ 
ary. His case is simply that he did not know 
that the gin which he received had been 
d stolen. He says that the Crown called no 
evidence to prove his knowledge, and claims 
further that he has given an explanation 
consistent with innocence which may rea¬ 
sonably be true and that it is not for him 
to prove his innocence. It is conceded by the 
Crown’s case on this appeal that 

the evidence did not in any way implicate the appel¬ 
lant with the theft of the 21 cases or with the receiv¬ 
ing by Jaffar of the 168 bottles nor did it show any 
association between the appellant and the convicted 
persons other than Jaffar. 

In these circumstances, their Lordships 
think proper to confine their references to the 
evidence to those matters in which the ap¬ 
pellant took part or which were plainly 
within hiB knowledge. His wife had an in- 
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terest in and was manageress of the Grand 0 
Hotel. He assisted her in the buying of goods 
and spirits which for some time before Feb¬ 
ruary 1941 had been difficult to procure, 
since the war had caused a shortage in sup¬ 
plies. His case was in outline as follows: 
Some six months or more before the trans¬ 
action now impugned Jaffar had been intro¬ 
duced to him as a person who could get 
supplies of alcohol and provisions; and he 
gave Jaffar many orders which were fulfilled 
from time to time. He believed that Jaffar 
was getting supplies from various shops and 
stores. Jaffar, when he had got the quantity 
required, brought the goods to the hotel. On / 
19th February, Jaffar had come to him at the 
hotel and said that he could obtain a large 
quantity of gin and asked 15 shillings a bottle; 
he had agreed to take it, or about 150 bottles 
of it, for 14 shillings a bottle, plus 6 pence 
per bottle as Jaffar’s commission. 156 bottles 
of gin were brought to the hotel on the 20 th 
in a taxi-cab by Jaffar at a time when the 
appellant was absent. They were not in cases, 
but loose; they were carried into the hotel 
by using a petrol box; they were put into a 
room or store called the “fancy shop" and a 
receipt for 156 bottles was given by the 
hotel’s clerk. Later in the day, the appellant 9 
gave Jaffar two cheques on his own account 
at Barclays Bank — one an “order” cheque 
for £109 4 s. Od. made out at Jaffar’s request 
in the name of Ali Saidi as payee; the other 
in the form “pay bearer three pounds eighteen 
shillings” being for Jaffar’s commission. The 
appellant’s case is that he did not know 
Nemi Saidi, that Ali Saidi’s name was given 
to him by Jaffar at the time of making out 
the cheque. He told the trial Court in his 
statement from the dock that he did not re¬ 
member asking Jaffar where he had obtain¬ 
ed the gin. Jaffar, who gave evidence on his 
own behalf, deposed that he did not tell the h 
appellant from whom he got the gin. It is 
not quite clear on Jaffar’s deposition whether 
he mentioned the name of Nemi to the ap¬ 
pellant : but Jaffar’s story is that he did not 
at the first interview with the appellant on 
19th February accept the figure of 14 shillings 
plus six pence commission, but said that he 
would have to get the seller to agree to it; 
and that if the seller agreed, he, Jaffar, would 
bring the gin. Delivery of the gin from the 
taxi-cab was made openly in the day-time 
and there is no suggestion that the “fancy 
shop” was a place of concealment. Other 
details of the transaction might be mention¬ 
ed, e. g., the counterfoil of the cheque to Ali 
Saidi had been torn out of the cheque book; 
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a Jaffar had soon afterwards sold to a prose¬ 
cution witness Sarrough a dozen bottles of 
the same gin saying that he had sold plenty 
gin to the Grand Hotel for 14s. 6d., that he 
wanted to use the money and that this was 
why he was selling at 14 shillings. These and 
other details when examined do not however 
appear significant to their Lordships, who 
regard them as immaterial since they have 
little or no effect either to strengthen or to 
negative any adverse inference as to the 
appellant’s state of mind. His statement from 
the dock was consistent in all material res- 
pects with what he had told the police when 
b first challenged on 1st March but he did not 
elect to give evidence. 

In considering the appellant’s conduct 
from the standpoint of an issue as to guilty 
knowledge two important factors are: first, 
the price which an honest seller possessed of 
some 150 bottles of Gordon’s gin would ex¬ 
pect to obtain for it at the time in Lagos; 
second, the previous purchases made by the 
appellant from or through Jaffar—whether 
in point of quantity and character these were 
comparable to the sale now in question. The 
price at which Gordon’s gin when available 
could have been bought by retail in the local 
c shops in February 1941, was proved in their 
Lordships view to be 16s. per bottle and for 
an hotel-keeper, the chance to buy 156 bottles 
at 14 shillings, plus six pence commission to 
Jaffar, was an exceptional opportunity, but 
the price was not so very low as to suggest 
of itself that the goods were stolen goods. The 
appellant’s previous transactions with Jaffar 
included no purchases of gin and no purcha¬ 
ses at all similar in quantity to that now 
impugned. The point is not that the hotel 
would have no need for so much gin : on the 
contrary, it might be very prudent to lay 
in all the gin it could get. The question is 
d rather whether it was in keeping with what 
the appellant knew of Jaffar that he should 
have so much gin on offer at a price defi. 
nitely low. The appellant’s description in 
Court of the beginning of the present trans¬ 
action was that “Jaffar came to the hotel 
and said he could obtain a large quantity of 
gin and he asked 15 shillings a bottle.” 
Jaffar’s evidence included two statements as 
follows: 

‘I have been supplying Gfeller with whisky and 
provisions. I used to go to Grand Hotel and ask 
them what they wanted, then I went round the 
town and bought them.’ ‘Originally I bought in 
bottles one or two at a time and sold to Gfeller, I 
got liquor oheaper from the firms.’ 

The question whether there was such evi- 
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dence of the offence charged as made it pro- e 
per to leave the case against the appellant to 
the jury may be asked either on the basis of 
the prosecution evidence alone, or on that 
evidence coupled with the appellant’s state, 
ment from the dock, or upon the whole of 
the evidence as it stood at the end of the 
trial. As the appellant’s account of his pre¬ 
vious transactions with Jaffar and of this 
transaction as given to the police had been 
laid before the Court by the prosecution evi¬ 
dence such distinctions are of no materiality 
from the standpoint of the Board. For the 
purposes of such a question the appellant 
cannot rely on the evidence of Jaffar: indeed / 
he could hardly expect the jury to put much 
faith in Jaffar as a witness: On the other 
hand, there is no question here of a case 
against the appellant being made out by 
Jaffar’s evidence: indeed Jaffar’s evidence 
for what it was worth supported the appel¬ 
lant’s defence. The learned Judge dealt with 
the charges of receiving on the basis of the 
law laid down in the well known case in 
(1914) 84 L. J. K. B. 396 : 11 Crim. App. Rep. l. 2 
His note states that he read the judgment in 

that case to the jury and told them 
that upon the prosecution establishing that the 
acoused were in possession of goods recently stolen 
they may in the absence of any explanation by the 9 
accused of the way in which the goods came into 
their possession which might reasonably be true find 
them guilty, but that if an explanation were given 
which the jury think might reasonably be true, and 
which is consistent with innocence although they 
were not convinced of its truth the prisoners were 
entitled to be acquitted inasmuch as the prosecution 
would have failed to discharge the duty cast upon it 
of satisfying the jury beyond reasonable doubt of the 
guilt of the accused. 

Their Lordships agree that this correctly 
states the law applicable to the appellant. 
What then was his position ? On 20th Febru¬ 
ary 1941, though gin was in short supply he 
was in possession of 156 loose bottles part of 
some 21 cases stolen from the Customs shed ^ 
on the 17th, the bottles having been deliver¬ 
ed to the hotel from a taxi-cab by a person 
from whom he had previously obtained al¬ 
cohol and provisions—not so far as appears 
in any similar quantity but collected in small 
quantities from various shops and stores. He 
had paid 14 shillings per bottle as price and 
six penee per bottle as commission. When 
challenged he had professed to have made no 
inquiry as to the source of the supply or the 
immediate supplier. 

In this summary every single fact might 

turn out to be free from suspicion, but if 

2. (1914) 84 L. J. K. B. 396 : 112 L. T. 480 : 79 
J. P. 184 : 59 S. J. 288 : 31 T. L. B. 88 : 11 Cri. 
App. Bep. 1, Bex v. Abramovitoh. 
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a it can be regarded as a broad statement of 
the main facta the appellant had something 
to explain. The question must then be whe- 
ther the explanation given was such that the 
learned Judge ought to have directed him¬ 
self or the jury to the effect that while they 
might or might not think it proved, they 
were obliged to hold that it might reason¬ 
ably be true and in this limited sense to ac¬ 
cept it ? Their Lordships are unable so to 
hold. They think that it was open to the 
jury to reject as untrue the story that the 
appellant asked Jaffar nothing and was told 
nothing about the person from whom Jaffar 
b got so substantial a quantity of gin. The ap¬ 
pellant did not have to prove his story but 
if his story broke down the jury might con¬ 
vict. In other words, the jury might think 
that the explanation given was one which 
could not reasonably be true, attributing a 
reticence or an incuriosity or a guilelessness 
to the appellant beyond anything that could 
fairly be supposed. The verdict must in view 
of the summing up be taken in this sense. 
Whether it was right, may depend in some 
measure on the habits of the people and the 
conditions of life in Lagos at the time; or on 
the mentality of the appellant—whether he 
c was shrewd or dull, quick or slow witted, 
sharp or unsuspecting. These matters are 
typical of the considerations, which a jury 
may be taken to appreciate, but the exis¬ 
tence of a case to go to the jury did not 
depend upon them. So too the appellant s 
omission to go into the witness-box did not 
make the case against him: whether he elec¬ 
ted or refused to give evidence he took a 
certain risk. The second submission made for 
the appellant invites their Lordships to in¬ 
terfere on the ground of defects in the sum¬ 
ming up. These, it is said, can be brought 
within the requirement stated by Lord Sum- 
d ner delivering the Board’s judgment in 1914 

A. o. 599 3 at page 615 : 

Misdirection os such, even irregularity as such, 
will not suffice .... There must be something 
which, in the particular case, deprives the accused 
of the substance of fair trial and the protection of 
tll6 1&W • • • • # ( 

The summing up is open to no complaint 
as regards the definition of the offences 
charged and the notes of the evidence are 
particularly good and clear. The learned 
Judge set forth correctly as has been shown, 
the rule of law which the case in (1914) 84 
L. J. K. B. 996 2 has settled. Unfortunately 


the Judge’s own note is the only record of e 
the summing up there being no provision for 
a shorthand note of the proceedings in the 
trial Court. The note concludes : 


3. (’14) 1 A. I. R. 1914 P. 0. 155: 23 I. C. 678: 15 
Cr. L. J. 326: 1914 A. 0. 599: 83 L. J. P. C. 185: 
111 L. T. 20: 24 Cox. C. C. 174 : 30 T. L. R. 883, 
Ibrahim v. The Kmg. 


Then summarise the evidence reading the record 
of the principal witnesses’ evidence and again warn 
them that the accused must bo given the benefit of 
any reasonable doubt they might have. 

On this it is complained that there is 
nothing to show that in the summing up 
attention was paid to the separate individual 
case of each of the three persons accused 
only of receiving ; that Jaffar and Nemi were 
both shown to have been in touch with the 
actual thieves whereas the appellant on the J 
evidence had been in touch with no one 
except Jaffar; and that the jury should have 
been cautioned lest the appellant should 
suffer from being tried jointly with the 
others. That the appellant’s case required| 
separate consideration is indeed obvious, and 
if it can really be shown that it was not 
laid before the jury as a case separate from 
that of Nemi or Jaffar the appellant has 
indeed serious grounds of complaint. But 
their Lordships see no ground for imputing 
this to the learned Judge, who naturally 
enough, having no shorthand writer, made a 
note of his directions in point of law and 3 
left it to be taken that his disquisition upon 
the facts carried out the principles which ho 
had laid down. They cannot think that any 
probability attaches to the suggestion that a 
juryman could have supposed, after listening 
to the evidence, that the appellant was shown 
to have been in touch with any of the thieves 
or that guilty knowledge was imputed to him 
on that basis. When the Judge’s note says 
"then summarise the evidence reading the 
record of the principal witnesses’ evidence, 
this need hardly be taken to mean that 
extracts from the evidence were read with- 
out any attempt to show their bearing. 1 
Substantially, the sole issue as regards the 
appellant was the issue as to knowledge, and 
the jury had been told that the onus of 
proving this always remains upon the prose¬ 
cution and that if they thought that his 
explanation of his possession of the goods 
might reasonably be true they should acquit. 
They had heard the explanation both as 
given to the police, as stated by himself from 
the dock and as supported in substance by 
Jaffar’s evidence. Mr. Wells Palmer the ap¬ 
pellant’s counsel had made a separate address 
* to the jury on his behalf. The original and 
amended grounds of appeal filed for the ap¬ 
pellant in the West African Court of Appeal 
do not in their Lordships’ view reflect any 
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o grievance that the appellant’s individual case 
on the facts had not been put before the jury 
nor do they find from the judgment in appeal 
that this particular complaint was made at 
the time. They do find that for the appel- 
lant, for Jaffar and for Nemi it was argued 
that there was no evidence at all of guilty 
knowledge and that the Court of Appeal 
disposed of this point as against all three by 
a few summary sentences without disori. 
minating between the three. This however 
throws no light on the Judge’s charge to the 
jury and in their Lordships’ view there is on 
the materials before the Board no sufficient 
b basis for the suggestion that his dear and 
correct directions as to the law were in 
danger of being misapplied to the facts 
alleged against the appellant so as to deprive 
the appellant of the substance of fair trial. 


Their Lordships have repeated ad nauseam t 
the statement that 

they do not sit as a Court of Criminal Appeal. For 
them to interfere with a criminal sentence there 
must be something so irregular or so outrageous as 
to shock the very basis of justice: per Lord Dunedin 
in 59 I. A. 233'* at p. 235. 

Cf. 68 I. A. 126 5 at p. 129. Their Lordships 

will humbly advise His Majesty that this 

appeal should be dismissed. 

R.K. Appeal dismissed. 

Solicitors for Appellant — Oldfields. 

Solicitors for The King — Burchells. 

4. (’32) 19 A.I.R. 1932 P. 0. 234 : 140 I. 0. 290 : 

34 Cr. L. J. 18: 13 Lah. 479 : 69 I. A. 233 (P.O.), 
Mohindar Singh v. Emperor. / 

5. (’41) 28 A.I.R. 1941 P. C. 132 : 196 I. C. 692 : 

43 Cr. L. J. 1 : I.L.R. (1942) Lah. 36 : I.L.R. 
(1941) Ear. P.C. 172 : 68 I. A. 126 (P.O.), Muham- 
mad Nawaz v. Emperor. 
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Gwyer C. J., S. Varadachariar and 
Zafrulla Khan JJ. 

Keshav Talpade — Appellant 

v. 

Emperor . 

Case No. 5 of 1943. 

• (a) Defence of India Act (1939) — Act is 
intra vires the Central Legislature. 

Entry No. 1 of List I gives the Central Legisla¬ 
ture power to legislate with respeot to preventive 
detention in British India for reasons of State con¬ 
nected with defence and certain other specified mat¬ 
ters. The Defence of India Act is therefore within 
the competence of the Central Legislature : (41) 28 
A. I. R. 1941 All. 321; 1923 A. 0. 695 and 21 Com¬ 
monwealth L. R. 433, Rel. on. L* */1 

(b) Practice — Duty of Court — Emergency 
legislation—Duty of Court explained. 

Although Courts of law ought to abstain from 
harsh and ungenerous oritioism of acts done in good 
faith by those who bear the burden and responsibi¬ 
lity of Government, especially in times of danger 
and crisis, they are not on that account relieved 
from the duty of seeing that the executive govern¬ 
ment does not seek to exeroise powers in excess of 
those whioh the Legislature has thought fit to con¬ 
fer upon it, however drastio and far-reaching those 
powers may be and, however great the emergency 
whioh they are designed to meet : 1942 A. C. 206, 
Bet. on. tP 6/. it! 

* (c) Defence of India Act (1939), S. 2 (2) (x) 

and R.26_R. 26 held went beyond rule-making 

power and hence is invalid. 

It may be that the Government has only made 
detention orders in the oase of persons who are rea¬ 
sonably suspected in the manner required by para, 
(x), but that is immaterial; the question is not what 
the Government have in fact done under the rule, 
but what the rule authorizes them to do; and it is 
impossible so to interpret the rule as to restrict its 
operation to the suspeoted persons of para. (x). Rule 
26 in its present form goes beyond the rule-making 
powers whioh the Legislature has thought fit to 
confer upon the Central Government and is for that 
reason invalid : 1917 A. 0. 260, Ref* [P 8b, c] 

1943 F.0./1 


(d) Defence of India Act (1939), S. 16 (1) — 
Rule invalid — Order under is nullity and Sec. 
16 (1) does not apply. 

Where the order is made under or by virtue of a 
rule which is invalid and therefore of no force or 
effect, the order is a nullity and S. 16 (1) has no 
application. 

O. N. Joshi (B . G. Thakar , with him) instructed 
by R. G. Naik, Agent — for Appellant. 

N. P. Engineer , Advocate-General , Bombay 
(M. Af. Desai with him) instructed by B. 
Banerjee, Agent — for Respondent. 

Sir Brojendra Mitter, Advocate-General of 
India (H.R. Kazimi, with him) instructed by 
K. Y. Bhandarkar, Agent — for the Gover¬ 
nor-General in Counoil. 

Gwyer C. J.— In this case the appellant 
appeals against the refusal of a Division 
Bench of the High Court of Bombay to grant 
an order under S.491, Criminal P. C., in the 
nature of a writ of habeas corpus in order to 
secure the release of the appellant from de¬ 
tention under an order purporting to be 
made under R. 26 of the Defence of India 
Rules. The appellant was arrested on 24th 
August last under R. 129, and an order for 
his detention under R. 26 was made by the 
Provincial Government on 27th August. The 
ground on which the appellant asked for an 
order under S.491 was that the Defence of 
India Act, 1939, and as a necessary corollary 
the rules made thereunder are ultra vires, 
since the Act purports to relate to the de¬ 
fence of India, and no power is conferred on 
the Central Legislature or upon any other 
Legislature in India to legislate on that sub¬ 
ject. This is a startling contention and, if it 
is sound, would have even more startling 
consequences. It is therefore necessary to 
examine closely the facts of the case and the 
relevant statutory provisions which have 
been brought to our notice. The appellant 
states that he was arrested by a police officer 
on 24th August 1942 and detained in custody 
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a that on 4th September, he was removed to 
the Thana Jail; and that he learned later 
that an order had been made by the Bom. 
bay Government dated 27th August, which 
- is in the following terms: 

Whereas the Government of Bombay has received 
a report from the Commissioner of Police, Bombay, 
that the person known as Keshav Talpade has been 
arrested and committed to jail custody under sub¬ 
rules (1) and (2) respectively, of R. 129 of the De¬ 
fence of India Rules. 

And whereas the Government of Bombay is satis¬ 
fied that with a view to preventing the said Keshav 
Talpade from acting in a manner prejudicial to the 
defence of British India, the public safety, the main¬ 
tenance of public order and the efficient' prosecution 
b of the war, it is necessary to make the following 
order; 

Now, therefore, in exercise of the powers conferred 
by sub-r. (4) of R. 129 read with R. 26 of the said 
rules, the Government of Bombay is pleased to direct: 
(a) that the said Keshav Talpade be detained until 
further orders; (b) that he shall be detained in the 
Thana District Prison until any other place for his 
detention is determined by a competent authority 
under sub-r. (5) of the said R. 26; and (c) that he 
shall for the purposes of the Security Prisoners De¬ 
tention Conditions Order, 1941, be classified as a 
Class II security prisoner. 

The appellant further states that he is 
now detained in the Yeravada Central Jail, 
Poona. He denies that he has acted in any 
c manner prejudicial to the defence of British 
India, the public safety, the maintenance of 
public order and the efficient prosecution of 
war; on the contrary he says that he believes 
in giving unqualified aid to the efficient pro¬ 
secution of war. It is not disputed that he is 
in fact detained under the order to which we 
have referred. The two rules, 20 and 129, are 
in the following terms : 

26. (1) The Central Government or the Provincial 
Government, if it is satisfied with respect to any 
particular person that with a view to preventing him 
from acting in any manner prejudicial to the defence 
of British India, the public safety, the maintenance 
of public order, His Majesty’s relations with foreign 
powers or Indian States, the maintenance of peaceful 
a conditions in tribal areas or the efficient prosecution 
of the war it is necessary so to do, may make an 
order; (a) directing such person to remove himself 
from British India in such manner, by such time 
and by 6uch route as may be specified in the order, 
and prohibiting his return to British India; (b) direct¬ 
ing that he be detained; (c) directing that, except in 
so far as he may be permitted by the provisions of 
the order, or by such authority or person as may 
be specified therein, he shall not be in any such 
area or place in British India as may be specified 
in the order; (d) requiring him to reside or remain 
in such place or within suoh area in British India 
as may be specified in the order and if he is not 
already there to proceed to that place or area within 
such time as may be specified in the order; (e) re¬ 
quiring him to notify his movements or to report 
himself or both to notify his movements and report 
himself in such manner at such times and to such 
authority or person as may be specified in the order; 

(f) imposing upon him such restrictions as may be 


specified in the order in respect of his employment 
or business, in respect of his association or communi¬ 
cation with other persons, and in respect of his acti¬ 
vities in relation to the dissemination of news or 
propagation of opinions; (g) prohibiting or restricting 
the possession or use by him of any such article or 
articles as may be specified in the order; (h) other¬ 
wise regulating his conduct in any such particular as 
may be specified in the order: 

Provided that no order shall be made under cl. (a) 
of this sub-rule in respect of any British Indian sub¬ 
ject of His Majesty. 

Provided further that no order shall be made by 
the Provincial Government under cl. (c) of this sub¬ 
rule directing that any person ordinarily resident in 
the province shall not be in the province. 

* • - * • 

(3) An order made under sub-rule (1) may require 
the person in respect of whom it is made to enter / 
into a bond, with or without sureties, for the due per¬ 
formance of, or as an alternative to the enforcement 
of, such restrictions or conditions made in the order 
as may be specified in the order. 

(4) If any person is in any area or place in contra¬ 
vention of an order made under the provisions of this 
rule, or fails to leave any area or place in accordance 
with the requirements of such an order, then, with¬ 
out prejudice to the provisions of sub-r. (6), he may 
be removed from such area or place by any police 
officer or by any person acting on behalf of Govern¬ 
ment. 

(5) So long as there is in force in respect of any 
person such an order as aforesaid directing that he 
be detained, he shall be liable to be detained in such 
place, and under such conditions as to mainten¬ 
ance, discipline and the punishment of offences and q 
breaches of discipline, as the Central Government or 9 
the Provincial Government, at the case may be, may 
from time to time determine. 

(5A) Where the power to determine the place of 
detention is exercisable by the Provincial Govern¬ 
ment, the power of the Provincial Government shall 
include power to determine a place of detention out¬ 
side the Province : 

Provided that : (a) no such place shall be deter¬ 
mined save with the previous consent of the Provin¬ 
cial Government of the Province in which the place 
i3 situate, or, where the place is situate in a Chief 
Commissioner’s Province, of the Central Govern¬ 
ment; (b) the power to determine the conditions of 
detention shall be exercised by the Provincial Gov¬ 
ernment of the Province in which the place is situate, 
or, where the place is situate in a Chief Commis¬ 
sioner’s Province, by the Central Government. h 

(5B) If the Central Government or the Provincial 
Government, as the case may be, has reason to 
believe that a person in respect of whom that Gov¬ 
ernment has made an order under cl. (b) of sub-r. (1) 
directing that he be detained has absconded or is 
concealing himself so that such order cannot be exe¬ 
cuted, the Government may : (a) make a report in 
writing of the fact to a Presidency Magistrate or a 
Magistrate of the First Class having jurisdiction in 
the place where the said person ordinarily resides; 
and thereupon the provisions of Ss. 87, 88 and 89, 
Criminal P. C., 1898, shall apply in respect of the 
said person and his property as if the order directing 
that he be detained were a warrant issued by the 
Magistrate ; (b) by notified order direct the said per¬ 
son to appear before such officer, at sqph place and 
within suoh period as may be specified in the order; 
and if the said person fails to comply with such 
direction he shall, unless he proves that it was not 
possible for him to comply therewith and that he 
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had within the period specified in the order informed 
a the officer of the reason which rendered compliance 
therewith impossible and of hia whereabouts, be 
punishable with imprisonment for a term whioh 
may extend to seven years or with fine or with both. 

(5C) The Central Government or the Provincial 
Government may, by general or special order made 
with the consent of the Crown Representative, provide 
for the removal of any person detained by it under 
sub-r. (1) to, aud for the detention of such person 
in, anv area administered bj’ the Crown Representa- 
tive. 

(6) If any person contravenes any order made 
under this rule, he shall be punishable with impri¬ 
sonment for a term which may extend to five years 
or with fine or with both, and if such person has 
entered into a bond in pursuance of the provisions 
of sub-r. (3), his bond shall be forfeited, and any 
& person bound thereby shall pay the penalty thereof, 
or show cause to the satisfaction of the convicting 
Court why such penalty should not be paid. 

129. (1) Any police officer or any other officer of 
Government empowered in this behalf by general or 
special order of the Central Government, or of the 
Provincial Government may arrest without warrant 
any person whom he reasonably suspects of having 
acted, of acting, or of being about to act,—(a) with 
intent to assist any State at war with His Majesty, 
or in a manner prejudicial to the public safety or to 
the efficient prosecution of war ; (b) in any area in 
which the Provincial Government has, by notifica¬ 
tion, declared that this clause shall become operative 
in a manner calculated to promote, or to assist the 
promotion of, rebellion against the authority of 
Government ; (c) in any prohibited place, protected 
c place or protected area, or any other place or area as 
respects which an order has been made under R. 9 
in a manner prejudicial — (i) to the safety of any 
such place or area or of any industry, machinery or 
building in any such place or area; (ii) to the output 
or effective control of any such industry or machi¬ 
nery. 

(2) Any officer who makes an arrest in pursuance 
of sub-r. (1) shall forthwith report the fact of such 
arrest to the Provincial Government, and, pending 
the receipt of the orders of the Provincial Govern¬ 
ment, may, subject to the provisions of sub-r. (3), by 
order in writing, commit any person so arrested to 
such custody as the Provincial Government may by 
general or special order specify : 

Provided—(i) that no person 6hall be detained in 
custody under this sub-rule for a period exceeding 
d fifteen days without the order of the Provincial Gov¬ 
ernment; and (ii) that no person shall be detained in 
custody under this sub-rule for a period exceeding 

two months. , ... 

(3) If any person arrested under cl. (c) of sub-r. UJ 

is prepared to furnish security, the officer who has 
arrested him may, instead of committing him to 
custody, release him on his executing a bond with or 
without sureties that he will not, pending the receipt 
of the orders of the Provincial Government, enter, 
reside or remain in the areas in respect of whioh he 
became liable to arrest. 

(4) On receipt of any report made under th6 pro¬ 
visions of sub-rule (2), the Provincial Government 
may, in addition to making such order, subject to 
proviso 2 to sub-r. (2), as may appear to be necessary 
for the temporary custody of any person arrested 
under this rule, make, in exercise of any power con¬ 
ferred upon it by any law for the time being in force, 
such final order as to his detention, release, residence 
or any other matter concerning him a3 may appear 


to the said Government in the circumstances of the e 
case to be reasonable or necessary. 

(5) Subject to the condition that nothing in this 
sub-rule shall be deemed to extend tho limits of 
detention prescribed in provisos 1 and 2 to sub-r.,(2), 
the Provincial Government may direot that any 
person arrested under cl. (a) or cl. (b) of sub-r. (1) 
shall be removed to any other province of which the 
Provincial Government (hereinafter described as the 
second Government) has given its consent in this 
behalf, and thereupon such person shall be removed 
and the second Government shall take in respect of 
such person such action as may be lawful in like 
manner as if such person had been arrested within 
its province. 

(6) When security has been taken in pursuance of 
the provisions of au’b-r. (3), the bond shall bo deemed 
to be a bond taken under the Code of Criminal Pro¬ 
cedure, 1898, by the Chief Presidency Magistrate or / 
District Magistrate having jurisdiction in the area 
in respect of which the said security has been taken 
and the provisions of S. 514 of the said Code shall 
apply accordingly. 

Both rules were made by the Central 
Government under powers conferred by the 
Defence of India Act, 1939. Section 2 (l) of 
that Act provides that 

the Central Government may, by notification in the 
official Gazette, make 6uch rules as appear to it to 
be necessary or expedient for securing the defence of 
British India, the publio safety, the maintenance of 
public order or the efficient prosecution of war, or 
for maintaining supplies and services essential to the 
life of the community. 

Sub-section (2) is as follows : 9 

Without prejudice to the generality of the powers 
conferred by sub-s. (1), the rules may provide for, or 
may empower any authority to make orders provid¬ 
ing for, all or any of the following matters ; 
and then follow 35 paragraphs each of which 
sets out a matter or matters for which rules 
under the Act may be made. Apart from the 
general words in sub-s. (l), para. ( 10 ) of sub- 
s. (2) appears to be the only provision in the 
Act dealing with the apprehension and de¬ 
tention of suspects. Paragraph (10) is in tho 

following terms : . , 

the apprehension and detention in custody of any 
person reasonably suspected of being of hostile 
origin or of having acted, acting or being about to h 
act, in a manner prejudicial to the public safety or 
interest or to the defence of British India the prohi¬ 
bition of such person from entering or residing or 
remaining in any area and the compelling of such 
person to reside and remain in any area, or to do or 
abstain from doing, anything. 

Counsel for the appellant contended that 
the Central Legislature had no power to en¬ 
act the Defence of India Act, 1939, at all, 
because the "defence of India” is not to bo 
found among any of the entries in Lists I, 

II or ill in sch. 7, Constitution Act. This is 
no doubt true, and it is plain from various 
provisions of the Act that the executive 
authority of the Governor-General with res¬ 
pect to defence extends beyond matters with 
respect to which the Central Legislature has 
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a power to make law's: see for example Ss. 7, 8 
11 and 12 (or during the transitional period, 
before Part II comes into force, ss. 312 and 
913.) We need not enlarge on the general 
scheme of the Act, which is now well-known; 
it is sufficient to say that List I sets out a 
number of matters in respect of which the 
Central Legislature has an exclusive right of 
legislation, List II a list of matters in respect 
of which the Provincial Legislatures have a 
similar exclusive right, and List ill a list of 
matters in respect of which the Central and 
Provincial Legislatures have a concurrent 
power of legislation. There are one or two 
b entries which are indirectly connected with 
defence such as entries no. 1 and 2 in List I 
and entry No. 34 in List ill; but many other 
entries in one or other of the three lists 
would clearly enable legislation of different 
kinds to be enacted which would in fact be 
effective for^the purposes of defence. Then 
S. 102 of the Act provides that, if the Gover¬ 
nor-General has declared by proclamation 
that a grave emergency exists whereby the 
security of India is threatened, whether by 
war or internal disturbance, the Central 
Legislature is to have power to make laws 
for a province or any part thereof with res- 
c pect to any of the matters in the Provincial 
Legislative List. Such a proclamation has 
been issued, and accordingly the Central 
Legislature has at the present time power to 
make laws with respect to any matter in any 
of the three lists. 

It is plain, we think, that entries in the 
Legislative Lists can be found which would 
justify legislation on most matters covered 
by the general words in s. 2 (l), Defence of 
India Act, as well as by the more precise 
provisions set out in sub-s. (2) with its thirty 
five paragraphs. The draftsman of S. 2 (l) 
appears to have adopted the language of 
d the Emergency Powers (Defence) Act, 1939, 
which has been passed by Parliament, not 
altogether happily, seeing that with the 
possible exception of “the maintenance of 
public order,” none of the purposes which he 
has set out are to be found under the same 
description among the matters comprised in 
the Legislative Lists. Counsel for the appel- 
lant however contended that legislation pur¬ 
porting to be with respect to “the defence of 
India as such was ultra vires the Central 
Legislature altogether. So far as we under¬ 
stood him, he was prepared to admit that 
many of the provisions in the Act of 1939 
could be justified by one or more entries in 
the Legislative Lists, if they stood by them- 
Belves; but that if they purported to be 


provisions "with respect to the defence of e 
India,” then they were bad. He would not 
admit that some of the provisions in the Act 
might be good, even if others were bad for 
the reason which we have just given; for he 
argued that the Act represented a single 
legislative scheme, every part of which was 
so closely interwoven with every other part 
that it was not possible to sever the valid 
from the invalid. This argument appears to 
us to be without any substance. If it can be 
shown that there are provisions in the Act 
of 1939 which are not covered by any of the 
entries in the Legislative Lists, then no 
doubt they will be open to challenge. It is / 
however unnecessary in the present case 
that we should analyse for that purpose the 
Act and the Rules made under it since entry 
No. 1 of list 1 gives the Central Legislature 
in any event power to legislate with respect 
to preventive detention in British India for 
reasons of State connected with defence and 
certain other specified matters, and we see 
no reason why it is not permissible to treat 
any provisions with respect to this as sever¬ 
able from the rest of the Act and Rules even 
if all the latter are bad. We agree on this 
point with the High Court of Bombay. The 
High Court of Allahabad had substantially 9 
the same argument addressed to them and 
arrived at a similar conclusion in I.L.R. 
(l94l) ALL. 617 ;* see especially the judgment 
of Braund J. 

The Canadian and Australian cases cited 
on behalf of the appellant do not assist him. 

In those Dominions the subject of “defence” 
is a matter within the exclusive competence 
of the Dominion Parliament and the Com¬ 
monwealth Parliament respectively. In the 
Canadian case, 1923 A. c. 695, 2 the question 
was whether Dominion legislation could be 
justified as a defence measure even though it 
trespassed on the provincial sphere, and the * 
Privy Council returned an affirmative answer. 

A similar conclusion was reached in Aus¬ 
tralia (21 Commonwealth L.R. 433 s ), and there¬ 
fore it is true to say that the Courts have 
decided that the Central Legislature has by 
implication both in Canada and Austr ali a all 
the powers of legislating with respect to 
“defence” which S. 102 , Constitution Act, has 
expressly conferred on the Central Legisla¬ 
ture in India. 

1. (’41) 28 A.I.R. 1941 All. 321 : 196 I. C. 295 7 
42 Cr. L. J. 839 : I.L.R. (1941) All. 617 : ,1941 
A. L. J. 352 (P.C.), Emperor v. Meer Singh. 

2. (1923) 1923 A. C. 695 : 93 L. J. P. C. 101 : 130 
L. T. 101, Fort Frances Pulp & Power Co., Ltd. v. 
Manitoba Free Press Co., Ltd. 

3. 21 Commonwealth L. R. 433, Farey v. Borvett. 
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We therefore reject the main argument 
addressed to us on behalf of the appellant, 
and, if there were nothing more in the 
appeal, we should dismiss it without further 
discussion. There is however another aspect 
of the case, which was not argued until the 
Court itself drew the attention of counsel to 
it; for it seemed to us that it was open to 
question whether R. 26 itself in its present 
form was within the rule-making .powers 
conferred by the Defence of India Act. If it 
is not within those powers, then it must bo 
held void and inoperative, either in whole or 
in part; and orders made under it will be 
similarly open to challenge. The power con- 
b ferred on the Central Government by S.2 (2) 
(x) of the Act [we leave aside for the 

moment the more general powers in sub-s.(l)J 
is to make rules providing for the apprehen¬ 
sion and detention in custody of any person 
reasonably suspected of being of hostile origin 
or of having acted, acting or being about to 
act, in a manner prejudicial to the public 
safety or interest or to the defence of Biitish 
India. Under R. 26 it is enough that the 
Central or Provincial Government 
is satisfied with respect to any particular person that 
his detention is necessary with a view to preventing 
him from acting in any manner prejudicial to the 
c defence of British India, the public safety, the main¬ 
tenance of publio order, His Majesty s relations 
with foreign powers or Indian States, the mainten¬ 
ance of peaceful conditions in tribal areas or the 
efficient prosecution of the war. 

The references to His Majesty s relations 
with foreign powers or Indian States and 
the maintenance of peaceful conditions in 
tribal areas were added to the original rule 
by Notification dated 3rd August 1940. It will 
be seen that there is nothing about hostile 
origins. “Reasonably suspected” implies the 
existence of suspicions for which there is 
reasonable justification; but by what test is 
, the reasonableness of the justification to be 
d determined? Nothing is said in R. 26 about 
suspicions, reasonable or otherwise, that the 
person concerned has acted, is acting, or is 
about to act in a prejudicial manner; those 
who framed it thought it sufficient to pro¬ 
vide that the Government should be satisfied 
that the detention is necessary with a view 
to prevent the person concerned from acting 
in a prejudicial manner. We are compelled 
therefore to ask ourselves two questions: (l) 
■whether “reasonably suspected” in the rule- 
making power means suspected on grounds 
which appear reasonable to the detaining 
authority or whether it means suspected on 
grounds which are in fact reasonable; and 
(2) whether a statutory power to make a 
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rule for the detention of persons reasonably e 
suspected of having acted, of acting, or of 
being about to act in a certain specified way 
justifies the making of a rule which merely 
empowers Government to detain a person if 
it is satisfied that it is necessary to do so 
with a view to preventing him from acting 
in that way or in certain other ways also. 

We approach the consideration of these 
questions with the anxiety which a Court of 
justice must always feel where the liberty 
of the subject is concerned ; but we have at 
the same time to remember that the country 
is at war and that in war as it is known 
today every Government in the world has y 
found it necessary to arm itself with powers 
unthought of and often unknown in time of 
peace. And though it is well to remember 
that, as was said in one of the judgments 
delivered in a case before this Court some 
years ago, Courts of law ought to abstain 
from harsh and ungenerous criticism of acts 
done in good faith by those who bear the 
burden and responsibility of government, 
especially in times of danger and crisis, we 
are not on that account relieved from the 
duty of seeing that the executive govern¬ 
ment does not seek to exercise powers in 
excess of those which the Legislature has ^ 
thought fit to confer upon it, however drastic 
and far-reaching those powers may be and 
however great the emergency which they are 
designed to meet. Nevertheless, we must 
constantly bear in mind the purpose of the 
powers given, since to use the words of Loid 

Macmillan in 1942 A. C. 206* at p. 252 
it is right so to interpret emergency legislation as to 
promote rather than to defeat its efficacy for the de¬ 
fence of the realm. That is in accordance with a 
general rule applicable to the interpretation of a 
statutes or statutory regulations in peace time as well 
as in war time. . 

In the case just cited the question before 

the House of Lords was the true construe- 
tion of a regulation made under the Emer¬ 
gency Powers (Defence) Act, 1939. Section l (l) 
of that Act is substantially in the same terms 
as S. 2 (l), Defence of India Act, 1939. Section l 
(2) then authorizes the making of defence regu¬ 
lations for a number of purposes [as S. 2 (2), 
Defence of India Act,does], and among them 

for the detention of persons whose detention appears 
to the Secretary of State to be expedient in the 
interests of public safety or the defence of the realm. 
Under this power a regulation was made 

in the following terms: 

If the Secretary of State has reasonable cause to 
believe any person to be of hostil e origin or of asso - 

4 (1942) 1942 A.C. 206 : (1941) 3 All. E. B. 338 : 
110 L. J. K. B. 724 : 85 S. J. 439 : 58 T.L.R. 35, 
Liversidge v. Sir John Anderson. 
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q ciations or to have been recently concerned in acts 
prejudicial to the public safety or the defence of the 
realm or in the preparation or instigation of such acts 
and that by reason thereof it is necessary to exercise 
a control over him, he may make an order against 
that person directing that lie be detained. 

The rest of the regulation [Reg. 18B of the 
Defence (General) Regulations, 1939 ] contains 
provisions covering the same ground as the 
latter part of R. 26 of the Defence of India 
Rules, and there can be no doubt that the 
draftsman of both the Indian Act and Rules 
had the English Act and rules before him. 
But there is one very striking difference. 
Lord Macmillan, after quoting the terms of 
b the regulation-making power on the subject 
of detention which has been cited above, 
observes : 

There could be no clearer evidence of the inten¬ 
tion of Parliament to authorize the abrogation in 
the public interest and at the absolute discretion of 
the Secretary of State of the ordinary law affecting 
the liberty of the subject. A perusal of the whole 
Act and of the subsequent Acts of 1940, is sufficient 
to satisfy any reader of the extraordinary interfer¬ 
ences with the citizen’s most cherished rights of 
person and property which, in the view of Parlia¬ 
ment, may be necessary and proper in the present 
grave national danger. In considering the interpre¬ 
tation of the regulation authorizing the Secretary of 
State to make detention orders, I therefore bear in 
mind that Parliament expressly contemplated that 
c he should by regulation be empowered to do so at 

his absolute discretion.In the next place, it is 

relevant to consider to whom the emergency power 
of detention is confined. The statute has authorized 
it to be conferred on a Secretary of State, one of the 
high officers of State who, by reason of his position, 
is entitled to public confidence in his capacity and 
integrity, who is answerable to Parliament for his 
conduct in office and who has access to exclusive 
sources of information. In a question of interpreting 
the scope of a power, it is obvious that wide discre¬ 
tionary power may more readily be inferred to have 
been confided to one who has high authority and 
grave responsibility. 

Other noble Lords who took part in the 
case also emphasized the significance of the 
language which Parliament had used in 
d giving the regulation-making power. Thus, 
Lord Maugham : 

There can plainly be no presumption applicable 
to a regulation made under this extraordinary power 
that the liberty of the person in question will not 
be interfered with, and equally no presumption that 
the detention must not be made to depend (as the 
terms of the Act indeed suggest) on the unchallenge¬ 
able opinion of the Secretary of State : (at p. 219); 

and see per Lord Romer, at pages 281 - 2 . 

In these circumstances the House of Lords, 
with the exception only of Lord Atkin, who 
delivered a dissenting judgment, found no 
difficulty in holding that a regulation made 
under the Act giving the Home Secretary 
power to detain any person whom he has 
reasonable cause to believe to be of hostile 
origin or associations or to have been recently 


concerned in acts prejudicial to the public t 
safety and so on only required the Secretary of 
State himself to be reasonably satisfied. Lord 
Macmillan puts the question in this way : 

Does [the Regulation] mean that the Secretary of 
State must have such cause of belief regarding the 
relevant facts as a Court of law would hold suffi¬ 
cient to induce belief in the mind of any ordinary 
reasonable man? Or does it mean that he must have 
such cause of belief as he himself deems to be rea¬ 
sonable? To require that a cause of belief shall be 
reasonable necessarily implies a reference to some 
standard of reasonableness. Is the standard of rea¬ 
sonableness which must be satisfied an impersonal 
standard independent of the Secretary of State’s own 
mind, or is it the personal standard of what the 
Secretary of State himself deems reasonable? Between 
these two readings there is a fundamental difference / 
in legal effect. In the former case the reasonableness 
of the cause which the Secretary of State had for his 
belief may, if challenged, be examined by a Court of 
law in order to determine whether he had such cause 
of belief as would satisfy the ordinary reasonable 
man, and to enable the Court to adjudicate on this 
question there must be disclosed to it the facts and 
circumstances which the Secretary of State had 
before him in arriving at his belief. In the latter 
case it is for the Secretary of State alone to decide 
in the forum of his own conscience whether he had 
reasonable cause of belief, and, if he has acted in good 
faith, (he cannot?) be called on to disclose to anyone the 
facts and circumstances which have induced his belief 
or to satisfy anyone but himself that these facts and 
circumstances constituted a reasonable cause of belief 
(page 248). g 

It may be that the draftsman of the Indian 
Act and Rules made thereunder intended 
that S. 2 (2) (x) and R. 26 should have an 
effect similar to that which the House of 
Lords have now attributed to the Emer¬ 
gency Powers (Defence) Act, 1939, and Regu- 
lation 1SB. It may be so; but be has used 
different language. There is in the Indian 
Act no trace of an intention that any parti¬ 
cular person or authority should exercise the 
power of detention. On the contrary, the 
selection of those who are to exercise this 
most important and exceptional power is 
left to be decided by the rules themselves, h 
(i. e., by the executive which makes the 
rules). The vast area of the Indian subcon¬ 
tinent, the wholly different problems of 
Government which are to be found there, 
and the existence of eleven Provinces in 
addition to the Central Government besides 
other subordinate governing authorities, no 
doubt made it a more difficult task to select 
in advance an individual or individuals in 
whom these powers might be vested, as was 
done in the United Kingdom; but, so far as 
we can see, there is nothing in the Act to 
prevent these powers being vested in any 
person or body, however insignificant or 
subordinate. It is one thing to confer a 
power to make a regulation empowering the 
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Home Secretary to detain any person if he 
thinks it expedient to do so for a number of 
specified reasons; it is anothor thing alto- 
gether to confer a similar power on any 
person whom the Central Government may 
by rule choose to select, or to whom the 
Central Government may by rule give powers 
for the purpose. We are therefore left with, 
out any such guidance as the House of 
Lords had in (1942) A. C. 20G 4 when we find 
ourselves called on to decide whether it is 
enough that the authority which is to be 
given the power of detention under the rules 
should satisfy itself that the suspicions 
b which it entertains are reasonable. If the 
words in S. 2 (2) (x) were the apprehension 
and detention in custody of any person sus¬ 
pected by the apprehending or detaining 
authority on grounds which appear to them 
to be reasonable, no difficulty would ha\e 
arisen; but no such formula is used. But, 
even if we are to read the words as though 
they ran the apprehension and detention in 
custody of any person reasonably suspected 
by the apprehending or detaining authority, 
that does not seem to us necessarily to imply 
that the authority’s own belief in the reason¬ 
ableness of their suspicions is not open to 

c challenge. _ , .. 

It might well be argued that since the 

apprehending or detaining authority could 
be any person in India whom the Cen¬ 
tral Government chose to select when, it 
framed its rules, it can never have been 
intended that any person could be detained 
without trial and by mere executive act un¬ 
less there were reasonable grounds in fact 
for suspecting that he had brought himself 
within the scope of para. (x). It will be said 
that the Central Government must be trusted 
only to make any rules vesting this power 
in responsible persons or authorities. The 
d Central Government has in fact vested them 
in itself and in the Provincial Governments, 
that is to say, the Governor-General in 
Council and the Governor and those who 
advise him, whether Ministers or others. In 
the United Kingdom the number of persons 
detained under Regulation 18B, according to 
public statements made from time to time, 
has not been so large as to make it impos¬ 
sible for the Secretary of State to consider 
personally each case. We may take judicial 
notice of the fact that the numbers in India 
on the other hand have been, comparatively 
speaking, very large; and it is difficult to sup¬ 
pose that the Governor-General in Council 
or the Governors with their advisers have 
always been able to give their personal atten¬ 


tion to each case; so that the consideration e 
of the facts must have been left in very many 
instances, to put it no higher, to officials, 
sometimes no doubt highly placed, but not 
necessarily so. In these circumstances those 
in whom the legal right to detain is vested 
might not always find it easy to form an 
opinion of their own whether the person 
apprehended or detained is reasonably sus¬ 
pected or not. If this be so, it would certainly 
seem that the more natural construction of 
the words of para, (x) is that there must be 
suspicions which are reasonable in fact and 
not merely suspicions which some as yet 
unspecified person or authority might regard y 
as reasonable. 

We do not however think it necessary to 
express a final opinion on the difficult point 
of construction involved in the first of the 
two questions we have propounded, in view 
of the answer which wo find ourselves com¬ 
pelled to give to the second. The second ques¬ 
tion was whether a statutory power to make 
a rule for the detention of persons reason¬ 
ably suspected of having acted, or acting or 
being about to act in a manner prejudicial to 
certain specified matters justifies the making 
of a rule which empowers Government to 
detain a person if it is satisfied that it is ^ 
necessary to do so with a view to prevent 
him from acting in a manner prejudicial to 
any of the matters so specified, or to any of 
certain other specified matters as well. We 
need hardly point out the divergence be¬ 
tween R. 26 and para, (x) of S.2 (2) of the 
Act, which is clearly intended to be the 
authority for making the rule. The Act 
authorizes the making of a rule for the 
detention of persons reasonably suspected of 
certain things; the rule would enable the 
Central Government or any Provincial 
Government to detain a person about whom 
it need have no suspicions, reasonable or ^ 
unreasonable, that he has acted, is acting, or 
is about to act in any prejudicial manner at 
all. The Government has only to be satisfied 
that with a view to preventing him from 
acting in a particular way it is necessary to 
detain him. The Government may come to 
the conclusion that it would be wiser to take 
no risks, and may therefore subject a person 
to preventive detention against whom there 
is no evidence or reasonable suspicion of past 
or present prejudicial acts or of any actual 
intention of acting prejudicially; and R. 26 
gives it power to do so. We can find nothing 
in para, (x) which justifies a rule in such 
terms. The Legislature might have conferred 
upon the Central Government the power of 
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a making a rule aa wide as this, but we are 
clear that it has not yet done so. A rule 
made under existing statutory powers can 
only confer a right to detain those per. 
sons who fall within the scope of para, (x), 
that is, persons reasonably suspected of the 
things mentioned in that paragraph. There 
i3 no power to detain a person because the 
Government thinks that he may do some¬ 
thing hereafter or because it may think that 
he is a man likely to do it; he must be a person 
about whom suspicions of the kind mentioned 
in the paragraph are reasonably entertained. 
The Legislature having set out in plain and 
b unambiguous language in para, (x) the scope 
of the rules which may be made providing 
for apprehension and detention in custody, 
it is not permissible to pray in aid the more 
general words in S. 2 (l) in order to justify 
a rule which so plainly goes beyond the 
limits of para, (x): though if para, (x) were 
not in the Act at all, perhaps different con- 
siderations might apply: see 1917 A. O. 260. 6 
lit may be that the Government has only 
■made detention orders in the case of persons 
who are reasonably suspected in the manner 
required by para, (x), but that is immaterial; 
the question is not what the Government 
c have in fact done under the rule, but what 
the rule authorizes them to do; and in our 
opinion it is impossible so to interpret the 
rule as to restrict its operation to the sus¬ 
pected persons of para. (x). We are com¬ 
pelled therefore to hold that R. 26 in its 
present form goes beyond the rule-making 
powers which the Legislature has thought 
fit to confer upon the Central Government 
and is for that reason invalid. 

We have already drawn attention to the 
addition made to the rule in 1940, which 
empowers Government to detain persons 
with a view to preventing them from acting 
d in a manner prejudicial to “His Majesty’s 
relations with foreign powers or Indian 
States and the maintenance of peaceful con. 
aitions in tribal areas.” These additional 
words are clear# suggested by entry No. 1 in 
List I of the Legislative Lists, which autho¬ 
rizes the Central Legislature to legislate 
with respect to preventive detention for pur¬ 
poses connected with defence and the other 
matters whioh we have just mentioned. 
There can be no doubt therefore that it was 
competent for the Central Legislature to 
confer a power to make rules with respect 
to preventive detention in connexion with 

5. (1917) 1917 A. 0. 260: 86 L. J. K. B. 1119:116 
L. T. 417 : 81 J. P. 237 : 25 Cox. 0. C. 650 : 61 
8. J 448 : 83 T. L. R. 336, Rex v. Halliday. 
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all these matters; but it seems to us very e 
doubtful whether it can as yet be said to 
have done so. It has conferred the power to 
make rules with respect to detention for pur- 
poses connected with defence; and from the 
express mention of defence alone in para, (x), 
it seems to follow that no power has been 
conferred to make rules with respect to deten¬ 
tion for purposes connected with these other 
matters as such which it is plain that the 
language of entry No. 1 of List I regards as 
in a separate category from defence. We are 
therefore disposed to think that R. 26 would 
be in any event beyond the rule-making 
power which has been conferred, so far as / 
regards the addition made to it by the Noti¬ 
fication dated 3rd August 1940; but having 
regard however to the view which we take 
of the rule as a whole, it is unnecessary for 
us to consider whether or to what extent the 
addition is severable from the rest of the rule. 
We think it right to refer to certain observa¬ 
tions made by one of the learned Judges in 
the Court below. He says this ; 

As I have pointed out, there is no doubt that it 
was competent to the Government of Bombay to 
detain the applicant on the ground that his deten¬ 
tion was necessary inasmuch as he was acting in a 
manner prejudicial to the defence of British India 
and also for the maintenance of public order. It may <J 
be that the other two grounds given in the order are 
not justified by any of the items in Sch. 7. But 
if the two or even one of the two grounds are justified 
as coming within the competence of the Indian 
Legislature, I do not think it makes any difference 
to the validity of the order if the Government of 
Bombay proceed to give further reasons which are 
not well founded. 

We doubt whether this is a correct state¬ 
ment of the law. If a detaining authority 
give four reasons for detaining a man, 
without distinguishing between them, and 
any two or three of the reasons are held 
to be bad, it can never be certain to what 
extent the bad reasons operated on the mind h 
of the authority or whether the detention 
order would have been made at all if only 
one or two good reasons had been before them. 

We confess that an order in the terms of 
that under which the appellant in the present 
case has been detained fills us with uneasi¬ 
ness. It recites that the Government 'of 
Bombay 

is satisfied that, with a view to preventing the said 
Keshav Talpade from acting in a manner prejudicial 
to the defence of British India, the public safety, the 
maintenance of publio order and the efficient prose¬ 
cution of the war, 

it is necessary to make an order of deten¬ 
tion against him. This reads like a mere 
meohanical recital of the language of R. 26. 

We do not know the evidence which per- 
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a suaded the Government of Bombay that it 
was necessary to prevent the appellant from 
aoting in a manner prejudicial to the defence 
of British India, the public safety, the main, 
tenance of public order and the efficient 
proseoution of the war; but we may be 
forgiven for wondering whether a person who 
is described as an authorized petition-writer 
on the insolvency side of the Bombay High 
Court was really as dangerous a character 
as the recital of all these four grounds in 
the order of detention suggests. The order 
does nothing to remove the apprehension we 
have already expressed that in many cases 
b the persons in whom this grave power is 
vested may have had no opportunity of 
applying their minds to the faots of every 
case which comes before them. Our attention 
was drawn in the course of the argument to 
S. 16 of the Act. Section 16 (l) provides: 

No order made in exeroise of any power conferred 
by or under this Act shall be called in question in 

any Court. , 

We are dearly of opinion that where the 

order is made under or by virtue of a rule 
which is invalid and therefore of no force or 
effect, the order is a nullity and S. 16 (l) has 
no application. We recognise that our deci¬ 
sion may be a cause of inconvenience and 
« possibly of embarrassment, even though 
temporarily, to the executive authority. We 
regret that this should be so, especially in 
these difficult times; but we venture to 
express an earnest hope that greater care 
may be taken hereafter to secure that powers 
of this extraordinary kind which may affect, 
and indeed have affected, the liberty of so 
many of the King’s subjects in India, may be 
defined with greater precision and exaoti- 
tude, so as to reduce to as small a compass 
as possible the risk that persons may find 
themselves apprehended and detained with- 
out legal warrant. The appeal will be allowed 
d and the case remitted of the High Court of 
Bombay with a direction to the Court to 
dispose of the appellant’s application in the 
light of the observations made in our judg- 
ment. 

H ^ Appeal allowed* 
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Bihar Tenancy Act (8 of 1934), S. 178B— 0 
S. 178B is within competence of Bihar Legis¬ 
lature even with respect to permanently settled 
estates. 

A contract between a landlord and a tenant for 
payment of rent in respect of agricultural land irres¬ 
pective of the form in whioh it might be clothed, 
is a contract relating to agricultural land and is ex¬ 
cluded from the scope of entry No. 10 of the Concur¬ 
rent List in the Government of India Aot. Hence, the 
subject-matter of S. 178B, Bihar Tenanoy Act, even 
in respect of permanently settled estates, does not 
fall within the purview of entry No. 10 and no ques¬ 
tion of repugnanoy to the provisions of any existing 
Indian law can thus arise. Section 178B is within 
the competence of the Bihar Legislature and is 
enacted and is operative as much in respect of lands 
validly comprised within the permanently settled 
estates as in respect of lands outside these estates : / 
(’42) 29 A.I.R. 1942 F.C. 8, Rel. on. [P lOd; P ile,/] 
Radlie Mohan Lai (M. N. Pal and G. C. Das, 
with him) instructed by Tarachand Brig - 
mohanlal , Agent — for Appellants. 

Jafar Imam , Advocate-General of Bihar (Ray 
Parasnath with him) instructed b ?/ S. P• 
Varma, Agent — for the Province of Bihar. 

Zafrulla Khan J. — This is an appeal 
against an appellate judgment of a Division 
Bench of the High Court of Judicature at 
Patna. Appellants are zamindars holding a 
permanently settled estate in the district of 
Patna in the Province of Bihar. They insti¬ 
tuted a suit against defendants-respondents 
for recovery of rent in respect of an occu- g 
pancy holding at the rate of half share of 
the crops. Defendants contended that by 
virtue of S. 178B, Bihar Tenancy Act, enac¬ 
ted by the Bihar Tenancy (Amendment) 
Act (8 of 1937), plaintiffs were not entitled 
to claim rent at a rate higher than nine- 
twentieths of the produce. Plaintiffs’ case 
was that S.178B was for various reasons 
ultra vires of the Bihar Legislature and was 
in any case inoperative in respect of perma¬ 
nently settled estates. The High Court repel- 
led plaintiffs’ contentions, and holding that 
the section in question was within the com¬ 
petence of the Bihar Legislature and was h 
validly enacted, gave effect to its provisions 
in respect of plaintiffs’ claim for rent against 
defendants. In appeal before us the attack 
upon the validity of S. 178B was confined to 
two main grounds; (l) that the section con¬ 
travened the provisions of S.299(2), Consti¬ 
tution Act; and (2) that the subject-matter 
of the section fell within the purview of 
entry No. 10 of the Concurrent List, and that 
the section itself not having received the 
assent of the Governor-General or of His 
Majesty and being repugnant to the provi¬ 
sions of the Bengal Tenancy Act, 1885, and 
the Permanent Settlement Regulation, 1 of 
I798i was void on account of such repug¬ 
nanoy. 
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a Counsel failed utterly to explain in what 
manner the impugned section was in conflict 
with sub-s. ( 2 ) of s. 299, Constitution Act. 
There is no question here of the compulsory 
acquisition for public purposes of any land, 
etc., within the meaning of the sub-section; 
but it was contended that the impugned sec¬ 
tion in some way contravened the spirit of 
the sub-section. We are unable to see any 
force in this contention and need not pursue 
it any further. As regards the second ground 
of objection, it was argued that the perma¬ 
nent settlement, in addition to settling the 
jama which the zamindar was liable to pay 
b to Government, incorporated a contract be¬ 
tween the zamindar and the raiyat, charging 
the latter with liability to pay rent at the 
rate of 22^ seers out of every maund of pro¬ 
duce. It was contended'that the impugned 
section purported to modify this contract 
which was a “ special form of contract ” 
within the meaning of that expression as 
used in entry No. 10 of the Concurrent List. 
The entry runs as follows: 

Contracts, inolnding partnership, agency, contracts 
of carriage, and other special forms of oontract, but 
not including contracts relating to agricultural land. 

The reasons advanced by counsel for des- 
c cribing the contract with regard to the rate 
at which rent was payable by the tenant to 
the landlord (assuming that such a contract 
was incorporated in the Permanent Settle¬ 
ment Regulation) as a special form of con¬ 
tract, were (a) that there were three parties 
to the contract, viz., the Government, the 
landlord, and the tenant, instead of the 
usual two, viz., the landlord and the tenant, 
and (b) that the contract was in writing and 
was embodied in the regulation. We do not 
consider that these reasons would, in any 
event, be sufficient to convert a contract for 
payment of rent into a special form of con- 
d tract. The distinction drawn in entry No. 10 
is between contracts (whether special forms 
of contract or not) relating to agricultural 
land and contracts not relating to agricultu¬ 
ral land. There can be no question that a 
contract between a landlord and a tenant 
for payment of rent in respect of agricultu¬ 
ral land, irrespective of the form in which it 
might be clothed, is a contract relating to 
agricultural land and is excluded from the 
scope of that entry. It follows that the sub¬ 
ject-matter of s. 178B, Bihar Tenancy Act, 
even in respect of permanently settled estates 
does not fall within the purview of entry 
No. 10 and no question of repugnancy to the 
provisions of any existing Indian law can 
thus arise. The subject-matter of the im¬ 


pugned section is fully covered by entry 0 
No. 21 of the Provincial List, which com¬ 
prises 

land, that is to say, rights in or over land, land 
tenures, including the relation of landlord and ten¬ 
ant, and the collection of rents, etc. 

It was argued that the effect of the 
Permanent Settlement Regulation was to 
convey permanently settled estates to the 
zamindars in fee simple and that such lands 
were not subject to the legislative authority 
of Indian Legislatures, whether Central or 
Provincial, the British Parliament alone be¬ 
ing competent to legislate with respect to 
them. We were, in other words, invited to 
construe the expression “land” in entry No. 21 / 
of the Provincial List as "land other than 
permanently settled lands.” As held by this 
Court in 1942-5 F. L. J. F. c. l 1 the Permanent 
Settlement Regulation is an ordinary piece 
of Indian legislation and did no more than 
give an assurance to the zamindars that the 
jama assessed upon their lands was to remain 
fixed in perpetuity and would not be liable 
to enhancement. It is true that the Regula¬ 
tion declared that the zamindars would be 
full owners and proprietors of their estates, 
but this declaration could not possibly be 
construed as excluding or in any manner 
restricting or cutting down the authority of 9 
the appropriate Legislature in respect of 
these lands. Nor can we discover in the pro¬ 
visions of the Constitution Act any warrant 
for the proposition advanced before us. Our 
attention was invited to the concluding por¬ 
tion of Art. l of Regulation 2 of 1793, where 
it is stated : 

No power will then exist, in the country, by which 
the rights vested in the landholders by the Regula¬ 
tion can be infringed or the value of landed property 
affected. 


It was suggested that this amounted to 
a declaration that among other matters the 
right of the zamindar to collect rent at the 
rates prevailing at the date of the regulation 
would not at any subsequent date be ad. 
versely affected by any exercise of executive 
or legislative authority. Having regard to 
the context in which this sentence occurs we 
do not think that it is capable of bearing 
that interpretation. The regulation is des¬ 
cribed in the title as one 

for abolishing the Courts of Maal Adawlut or re¬ 
venue Courts, and transferring the trial of the suit3 
which were cognizable in those Courts to the Courts 
of Dewanny Adawlut, prescribing rules for the con¬ 
duct of the Board of Revenue and the Collectors. 



Article 1 sets out the object of the regula- 


1. (’42) 29 A.I.R. 1942 F.C. 8: 199 I. C. 1: 21 Pat. 
521: 1942-5 F.L.J. F.C. 1: I.L.B. (1942) Kar. F.C. 
1, Hulas Narain Singh v. Province of Bihar. 
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a tion at considerable length. After stating 
that for the purpose of securing improvement 
in agriculture, the property in the soil had 
been declared to be vested in the landholders 
and the revenue payable to Government 
from each estate had been fixed for ever, the 
Article goes on to describe the procedure 
that had therefore been followed in making 
assessment, determining the share of the 
landholder in the produce of the lands and 
for the settlement of disputes relating to 
these matters. It then declares that hence- 
forth revenue officers would no longer be 
competent to exercise judicial functions for 
b the purpose of determining disputes of this 

Government must divest itself of the power of in¬ 
fringing, in its executive capacity, the rights and 
privileges which, as exercising the legislative autho¬ 
rity it has conferred on the landholders. 1 he revenue 
officers must be deprived of their judicial powers. 

It is in this context that the sentence re¬ 
lied upon by counsel occurs. It obviously 
means no more than that the privileges 
which had been conferred upon and secured 
to the landholders would not be liable to 
encroachment by revenue officers, and that 
any disputes concerning them that might 
arise would be determined by Courts of judi- 
e cature and not by the revenue officers them¬ 
selves. It was also contended that the 
indirect effect of the impugned section was 
to affect adversely the landholders’ capacity 
to meet their obligation under the permanent 
settlement in respect of the payment of the 
jama and that this amounted to an abrogation 
of the permanent settlement. The short an¬ 
swer is that even if the impugned section had 
this effect, that would be no reason for holding 
that the section was either ultra vires of the 
Provincial Legislature or was invalid, we 
do not however consider that the impugned 
section has in any manner affected assur¬ 
ed ances given to the landholders by the Per¬ 
manent Settlement Regulation. Indeed, the 
first part of Article 7 of the Regulation itself 
contemplates the possibility of legislation of 
the kind to which objection is now being 

taken. It is there declared : 

It being the duty of the ruling power to protect all 

classes of people, and more particular 
from their situation are most helpless, the Governor- 
General in Council will, whenever he may deem it 
proper, enact such regulations as he niay think ne - 
sary for the protection and welfare of the dependent 
talookdars, ryots, and other cultivators of the sod, 
and no zamindar, independent talookdar, °ro 
actual proprietor of land, shall be entitled on this 
account to make any objection to the discharge of 
the fixed assessment which they have respectively 

agreed to pay. 

It has been suggested that the protection 


of ryots” contemplated in this passage is c 
only against the imposition of abwabs and 
other illegal exactions. We see no reason for 
thus limiting the general reference to the 
"protection and welfare” of ryots. Indeed 
abwabs and illegal exactions have been ex¬ 
pressly dealt with in Arts. 54 and 55 of Regn. s 
of 1793 of the same date. The impugned sec- 
tion is thus not only not in conflict with any 
provision of the Permanent Settlement Regu 
lation but is in consonance with the inten 
tion and spirit of Article 7 of the Regulation 
We hold that S. 17SB, Bihar Tenancy Act, 
was within the competence of the Bihar 
Legislature and was validly enacted and is / 
operative as much in respect of lands com- 
prised within the permanently settled estates 
as in respect of lands outside these estates. 
This appeal is dismissed. Defendants-respon- 
dents did not enter an appearance in this 
Court. The Advocate-General of Bihar ap¬ 
peared and addressed us on behalf of the 
Province of Bihar in response to a notice 
issued by this Court. In these circumstances, 
and in accordance with the usual practice of 
this Court, we make no order as to costs. 

Appeal dismissed. 
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(From Madras) 

1st March 1943 

GWYER C. J., VARADACHARIAR AND 

Ameer Ali JJ. 

Governor-General in Council — 

Plaintiff 

v. 

The Province of Madras — Defendant. 

Case No. 15 of 1942. v 0 u „ 

(a) Government of India Act (1935), Sch. 7, 
List 1, Entry 45 and List 2, Entry 48 - Gover¬ 
nor-General in Council filing suit for declaring 

Madras General Sales Tax Act (9 of ™39) as 

encroachment on rights of Central Government h 

_ Question held covered by ('42 I 29 A. I. R. 
1942 F. C. 33 and no reason for modifying deci¬ 
sion was held shown— Act held was within the 
competence of Madras legislature. 

The Governor-General in Council brought an action 
against the Province of Madras for a declaration 
that the Madras General Sales Tax Act, 9 of 1939, 
was an encroachment upon the rights of the Central 
Legislature, as the tax was a duty of excise so far as 
sales by a producer or manufacturer were concerned 
and therefore, within the exclusive competence oi 
the Central Legislature to impose by virtue of entry 
No. 45 of List 1 in Sch. 7, Constitution Act. It was 
contended on behalf of the Province of Madras that 
the tax was a tax on the sale of goods within the 
competence of the Provincial Legislature by virtue 
of entry No. 48 of List 2 of the same schedule, there 
being no reason for distinguishing the first sale o 
goods produced or manufactured in the province 
from the second or any subsequent sale : 
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Held that substantially the same issue as in 
(’42) 29 A. I. R. 1942 F. C. 33 was involved and as 
there was no reason to modify the decision, the Act 
was within the competence of the Madras Legisla¬ 
ture. [P 12e,/] 

(b) Federal Court Rules O. 19, R. 3 — Appli¬ 
cation rejected. 

An application under 0. 19, R. 3 to be added as 
party as a person interested in the final result of the 
case was rejected. [P 127i; P13a] 

Sir Brojendra Mitter (Advocate-General of 
India) (H. R. Kazimi with him) instructed 
by K. Y. Bhandarkar, Agent — for Plaintiff. 

Sir Alladi Krishnaswami Aiyar (Advocate- 
General , Madras) (N. Rajagopala Ayengar 
with him) instructed by B. Banerji, Agent — 
c for Defendant. 

Sir Asoka Roy (Advocate-Qeneral, Bengal) (H. 
K. Bose with him), instructed by B. Banerji, 
Agent — for Province of Bengal. 

Raghbir Singh instructed by S. K. Achariar, 
Agent — for Boddu Seetharamaswami. 

Gwyer C. J.— In this case the Governor. 
General in Council brings an action against 
the Province of Madras for a declaration 
that Madras General Sales Tax Act, 1939, 
is an encroachment upon the rights of the 
Central Legislature. Under that Act, a tax 
is levied on the sale of goods in the Province 
of Madras; and, it is contended on behalf of 
c the Government of India that, so far as sales 
by a producer or a manufacturer are con¬ 
cerned, the tax is a duty of excise and there¬ 
fore within the exclusive competence of'the 
Central Legislature to impose by virtue of 
entry no. 45 of List I in Sch. 7 to the Consti¬ 
tution Act. It is contended on behalf of the 
Government of Madras that the tax is a tax 
on the sale of goods within the competence 
of the Provincial Legislature by virtue of 
entry No. 48 of List II in sch. 7, and that 
there is no reason for distinguishing the first 
sale of goods produced or manufactured in 
the Province from the second or any subse- 
d quent sale. The validity of the Act, so far 
as concerns first sales, was challenged in 
1942-5 F. L. J. 61, 1 which came before this 
Court on appeal from the High Court of 
Madras last year, and the judgment of the 
Court, disagreeing with the judgment of the 
High Court, was in favour of the Province. 
The Advocate-General of India, who appeared 
on behalf of the plaintiff in the present case, 
stated that he was unable to contend that 
the decision of the Court in 1942-5 F.L.J.F.c. 
61 1 did not govern the present suit, and that 
he did not think that he should be able to 

1. (’42) 29 A.I.R. 1942 F. 0. 33 : 200 I. C. 551 : 
I.L.R. (1942) Ear. F. C. 72 : 1942-5 F. L. J. F.C. 
61, The Province of Madras v. Boddu Paidanna & 
Sons. 


persuade this Court that their earlier deci- c 
sion was incorrect. In these circumstances 
he informed us that he would submit, though 
he could not consent, to judgment being 
entered against him. He frankly stated that, 
the Court having refused the application by 
the respondents in 1942-5 F.L.J.F.C. 95 2 for 
leave to appeal to His Majesty in Council, he 
desired to test elsewhere the decision of the 
Court, as under s. 208 (a), Constitution Act, 
he has the right to do without asking for 
leave. 

We agree that substantially the same 
issue is raised in the present suit as in the 
appeal last year and we see no reason to / 
modify the decision which we then gave. 
The Advocate-General of Madras, who ap¬ 
peared on behalf of the defendant, in asking 
for judgment, stated that he must not be 
taken as abandoning the contention which 
he had raised in his pleading that, notice of 
the proceedings in the earlier case having 
been given to the Advocate-General of India 
under o. 36, R. l of the Federal Court Rules, 
and the Advocate-General having appeared 
and argued against the validity of the tax 
in that case, it was no longer open to the 
Governor-General in Council to challenge in 
those proceedings the earlier decision of the g 
Court. He drew attention in this connexion 
to certain observations made by the Court 
in 1940 F. o. R. no. 3 An application was 
also made by the Advocate-General of the 
Bengal under o. 36, R. 2 of Federal Court 
Rules for leave to be heard; but, in view of 
the course which the proceedings in the case 
have taken, it has not been necessary to hear 
him. Mr. Raghubir Singh, on behalf of 
Boddu Seetharamaswami, Senior partner 
and Agent of the firm who were respondents 
in 1942-5 F. L. J. F. C.61, 1 applied to be made 
a party to the proceedings under 0.19, R. 3 
of the Federal Court Rules as a person inter- /, 
ested in the final result of the case. He 
invited us to give a ruling as to the cir¬ 
cumstances in which a person alleging an 
interest in litigation between one Province! 
and another or between the Central Govern¬ 
ment and a Province might be added as a 
party to a litigation. We reject Mr. Raghubir 
Singh’s application to have his client added 
as a party, and we do not think it necessary 
to give any ruling on the general question 

2. (’42) 29 A.I.R. 1942 F. C. 48 : 203 I. O. 401 : 

22 Pat. 1 : I.L.R. (1942) Ear. F. C. Ill : 1942-5 
F. Ii. J. F. 0. 95, Boddu Paidanna & Sons v. Tho 
Province of Madras. 

3. (’41) 28 A.I.R. 1941 F. 0. 16 : 192 I. 0. 138 : 

1940 F. C. R. 110 : I. L. R. (1941) Ear. F. 0. 72* 
United Provinces v. Atiqa Begam, 
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lof the interpretation of 0.19, R. 3 of the 
Federal Court Rules, as he invited us to do. 
There will be judgment for the defendant 

with costs. . 

x> K> Suit dismissed . 
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(From Lahore) 

26th March 1943 

Gwyer C. J., "Varadachariar and 

Ameer Ali JJ. 

In the matter of allocation of Lands 
and Buildings situate in a Chief 
Commissioner's Province and in the 
matter of reference by the Governor - 
General under S . 213, Government of 

India Act, 1935 . 

Case No. 3 of 1943. 

(a) Government of India Act (1935), S. 213— 

S. 213 is not obligatory. 

The terms of S. 213 do not impose an obligation 
on the Federal Court to accept a reference under 
that section though the Federal Court will always 
be unwilling to decline to accept a reference under 
S. 213 except for good reasons. 

(b) Government of India Act (1935), S. 213— 
Advisory opinion under S.213 does not iurmsh 

good root of title. . , 

No advisory opinion under S. 213 can furnish a 
good root of title such as might spring from a decla- 
c ration of the Federal Court in proceedings taken 
under S. 204 (1) of the Act by one Government 
against the other. 

(c) Government of India Act (1935), Chap. Ill 

’~The P arrangement of the sections in Chap. Ill 
indicates that the intention of ParhamentwM first 
to deal with immovables, secondly with moveables, 
and thirdly with choses in action; and these groups 
were intended, generally speaking, to he * e f co *; 
tained and mutually exclusive. ir 1D /»9J 

(d) Government of India Act (1935), S. 173- 
Word ‘property’ in S. 173 is not limited 

moveable property. ,_ otriot 

The word ‘property’ in S. 173 cannot on a strict 

construction of the section be limited to moveable 

property only. ^ ' 

d (e) Government of India Act (1935), Ss. 177 

and 180—Scope. 

Sections 177 and 180 oover the case of a leaae as 
well as that of a bare chose in action. 1* 

(f) Interpretation of statutes—Words used in 
natural and grammatical sense—That interp 
tation produces anomalous results is no reason 

for rejecting it. • A ^ 

The fact that a particular interpretation of an Act 
of Parliament produces anomalous results is not 
however a decisive reason for rejecting the interpre¬ 
tation, if it is the result of construing the words 
which Parliament has used in their natural and 
grammatical sense. 1 la >°* 

C P. C. - 

(’40) Ghitaley, Preamble, N. 7 Pts. 2a and 8. 

(gl Government of India Act (1935), S. 173- 
Expressions “in possession of,” “under con¬ 
trol of,” “held on account of,” and used for 
purposes of”—Connotation of. 


The expressions “in the possession of,” “under e 
the control of,” “held on account of” in S. 173 are 
wider than the expression “used for the purposes 

of.” 17c >/3 

(h) Government of India Act (1935), S. 173— 
Building jointly used by Provincial and Central 
Governments before commencement of Act — 
After coming into force of Part 3 of Act user 
becoming one for Central Government purposes 
—Building vests in Central Government. 

Where a building was used jointly by the Provin¬ 
cial and Central Governments immediately before 
the commencement of the Act and continued to be 
so used after Part 3 of the Act came into force for 
what then became Central Government purposes the 
building would vest in the Central Government even 
if the user was a joint one for there is no provision 
in the Act for a vesting for joint purposes. [P 17/, g] « 

(i) Government of India Act (1935), S. 173 — 
That lands and buildings are derelict is imma¬ 
terial for purposes of S. 173. 

Lands and buildings in fact derelict, in the sense 
that they are being used neither for a Central nor 
a provincial purpose, may nevertheless, be lands and 
buildings in the possession or under the control of 
or held on account of a Government, within the 
meaning of S. 173 where these things, and not user, 
are the governing factors. In the absence of any- 
thing else, it may even be that derelict property is 
to be regarded as under the control of the Govern¬ 
ment whioh has territorial jurisdiction in the area 

where the property is situate. 

(j) Government of India Act (1935), Ss. 172 

and 173_Lands and buildings vesting in His 

Majesty for purposes of Province outside pro- 
vince—Rights of Provincial Government. * 

If by reason of any provisions of b. 172 or &. 
lands or buildings are vested in His Majesty for the 
purposes of a Province outside the territorial limits 
of the Province, the rights of the Provincial Govern¬ 
ment over them are analogous to those of a private 
owner. locfj 

(k) Government of India Act (1935), Ss. 172 
and 173—Lands and buildings situate in Chief 
Commissioner’s Province and before commen¬ 
cement of Part 3 of Act vested in His Majesty 
for purposes of Government of India—Purposes 
becoming purposes of Governor’s £*wmce — 
Allocation of lands and buildings—S. 17Z(lj(Dj 

does not apply—S. 173 applies. . 

Section 172 (1) (b) does not make provision for 
the allocation of lands and buildings situate in a 
Chief Commissioner’s Province which, immediately j, 
before the commencement of Part 3 of thei Act, were 
vested in His Majesty for the purpose of the Govern¬ 
ment of India and were at that date used wholly for 
purposes which thereafter became purposes of the 
Government of a Governor’s Province. The alloca¬ 
tion of aforesaid lands and buddings is governed by 
S 173 (1) of the Act, if and so far as the said lands 
and buildings were in the possession, or under the 
control, or held on account of a Local Government; 

: or if not by S. 173 (1) then by S. 173 (2), if and so 

far as the said lands and buildings were under the 
| control of the Secretary of State. [P 18a,/J 

1 Sir Brojendra Mitter, Advocate-General of 
; India (H. R. Kaaimi, with him) instructed by 

K. Y. Bhandarhar, Agent —On behalf of Gov¬ 
ernment of India. . , 

M. Sleem, Advocate-General , Punjab (£>• M. 
Sikri, with him) instructed by Tarachand 
r . Brijmohanlal, Agent — On behalf of the Pro¬ 
vince of Punjab. 
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Gwyer C. J. —This is a reference by His 
Excellency the Governor. General under 
S. 213, Constitution Act. The questions refer- 
red for our opinion are as follows : 

(1) Does sub-s. (1) of S. 172, Government of India 
Act, 1935, and in particular cl. (b) thereof, make 
provision for the allocation of lands and buildings 
situate in a Chief Commissioner’s Province which, 
immediately, before the commencement of Part 3, 
of the said Act, were vested in His Majesty for the 
purposes of the Government of India and were used 
either wholly or in part for purposes which there¬ 
after became purposes of the Government of a 
Governor’s Province, and, if so, in what manner ? 

(2) If the said sub-section has failed to make pro- 
, vision for the allocation of such lands and buildings, 
e does S. 173 of the said Act govern the allocation, 

and, if so, in what manner ? 

(3) If the answers to the first part of question 1 
and the first part of question 2 are both in the nega¬ 
tive, is any provision made for the allocation of 9uch 
lands and buildings ? 

It appears that the questions have arisen 
in connexion with a difference of opinion 
between the Government of India and the 
Government of the Punjab with regard to 
the vesting of certain lands and buildings 
situate in the Chief Commissioner’s Province 
of Delhi. These lands and buildings were 
once situate in the Province of the Punjab, 
but have been in the Chief Commissioner’s 
Province of Delhi ever since the latter was 
carved out of the Punjab in 1912, when the 
city of Delhi was made the capital of India. 
The lands and buildings are (l) A Reforma¬ 
tory School which was at the material time, 
viz., immediately before the commencement 
of Part 3 of the Act, used jointly by the 
Punjab Government and the Central Govern¬ 
ment. (2) A canal, with lands appertaining 
thereto, described as the Delhi Tail Distri- 
butory of the Western Jumna Canal. This 
is part of the Punjab irrigation system, but 
the Distributory serves the Province of Delhi 
d only, so far as it is still in operation ; but a 
part of it is apparently derelict and insani¬ 
tary, and the health authorities are anxious 
that it should be filled up. (3) The central 
offices of the Western Jumna Canal. It ap¬ 
pears that, when the Province of Delhi was 
created, it was agreed between the Govern¬ 
ment of India and the Punjab Government 
that the irrigation arrangements in force 
should be continued and that the Punjab 
Government should continue to administer 
the Distributory as part of the Western 
Jumna Canal system, an arrangement which 
still exists. The central offices are also still 
used for their original purposes by the Punjab 
Government. So far as it may be material, 
we should add that the Reformatory School, 
the canal and the central offices, were all 


constructed with funds provided by the then e 
Local Government of the Punjab. 

On considering the papers submitted with 
the case, we felt some doubt whether any 
useful purpose would be served by the giving 
of an opinion under S. 213 of the Act. The 
terms of that section do not* impose an obli¬ 
gation on the Court, though we should always 
be unwilling to decline to accept a reference, 
except for good reason ; and two difficulties 
presented themselves. First, it seemed that 
questions of title might sooner or later be 
involved, if the Government whose conten¬ 
tions found favour with the Court desired, 
as the papers show might be the case, to / 
dispose of some of the lands in question to 
private individuals, and plainly no advisory 
opinion under S. 213 would furnish a good 
root of title such as might spring from a 
declaration of this Court in proceedings taken 
under 8.204 (l) of the Act by one Government 
against the other. Secondly, s. 172 (5) of the 
Act appeared to contemplate the reference ' 
of disputes arising under that section to His 
Majesty in Council. The Court was however 
informed by counsel that the matter had 
already been submitted to the Secretary of 
State in order that it might be referred to 
His Majesty in Council, but that the Secre- 9 
tary of State, when he learned that the 
Government of the Punjab disputed the 
interpretation which the Government of 
India put upon S. 172, desired that the ques¬ 
tion of the interpretation of the section 
might first be referred to this Court for its 
opinion, in order that the reference to His 
Majesty in Council, if it became necessary 
to make it hereafter, might not proceed upon 
an erroneous assumption of law. In these 
circumstances, it appeared to us that the 
reference under S. 213 was one which the 
Court might properly entertain, and argu¬ 
ments were heard accordingly on behalf of h 
the Government of India and of the Govern¬ 
ment of the Punjab. 

The reason for such a section as S. 172 in 
the new Constitution Act is obvious. Up to 
1st April 1937, when the greater part of the ’ 
Act came into force, the Government of 
India was a unitary Government, to which 
all the Provincial Governments were subor¬ 
dinate ; and t hence all lands and buildings 
belonging to Government or used for govern¬ 
mental purposes were vested in His Majesty 
“for the purposes of the Government of 
India.” This had been the legal position ever 
since the Government of India Aot 1858: see 
S. 39 of that Act and S. 28 (l) and (3), Gov¬ 
ernment of India Act, which immediately 
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preceded the Aot of 1935. But the setting up ( 
of a number of autonomous Provinces, mde- \ 
pendent of the Central Government and \ 
dividing with the latter the totality of exe- S 
cutive and legislative powers in British c 
India, and the separation of the powers con- ' 
nected with the exercise of the functions of 
the Crown in its relations with the Indian i 
States (which were to be thenceforward exer- ; 
cised exclusively by His Majesty’s Repre¬ 
sentative appointed for that purpose) made 
an allocation necessary among these three 
authorities of the lands and buildings which 
had hitherto been vested in His Majesty for 
l the purposes of the Government of India 
alone. It is this allocation which was effected, 
or attempted to be effected by the provisions 
of S. 172, sub-s. (l), paras, (a), (b) and CO. It 
will be observed that the section purports to 

regulate the vesting of , 

all lands and buildings which immediately before the 

commencement of Part 3 of 2 

His Majesty for the purposes of the Government of 

India. 

There is no mention of any exception: 
and the intention of Parliament is therefore 
' clear, though that does not exclude the pos- 
sibility that Parliament (or the draftsman) 
may have failed to carry that intention out. 
c The section deals with these lands and build¬ 
ings under three categories . 

Category (a) consists of lands and buildings 
situate iff a Province [that is, a Governor s 
Province: see S. 46 (3) of the Act]. These, 
with the exception of those which have been 
used for the purposes of the Central Govern- 
• ment, are declared to vest in His Majesty 
for the purposes of the Government of the 
Province. It may be mentioned here that 
certain other lands and buildings are also 
excepted from category (a), viz., lands and 
buildings formerly used for purposes which 
will now be Central Government or Crown 
d Representative purposes and are certified by 
the Governor-General or by the Crown Re¬ 
presentative, as the case may be, to have been 
retained for future use for such purposes, or 
have been retained temporarily for the more 
advantageous disposal by sale or otherwise. 
The existence of this small class however 
does not appear to have any bearing upon 
thn question now to he determined. 




Category (b) covers two kinds of lands and 
buildings; first those which though situate 
in a Province, have not, for the reasons above 
given, been allocated to the Provincial Gov¬ 
ernment; secondly, lands and buildings which 
are situate in India but not in any Governor s 
Province, that is, in Indian States or in 


Chief Commissioner’s Provinces, since these, e 
with the Governor’s Provinces, make up tbo 
whole of ‘India’ as defined by the Act [see 
Ss. 46 (3), 94 and 311 (l)J. Both kinds are 
declared to vest in His Majesty for purposes 
which may be concisely described as either 
Central Government purposes or Crown Re¬ 
presentative purposes, “according to the pur¬ 
poses for which they were used immediately 
before tbe commencement of rart 3 of the 

^Category (c) relates to lands and buildings 
situate elsewhere than in India, and the 
present case is not concerned with them. 

It is the provision in S. 172 that the lands / 
and buildings in category (b) which are 
situate in Indian States or in Chief Cornmis- 
sioner’s Provinces are to vest in His Majesty 
for the purposes of the Government of India 
or of the Crown representative “according to 
the purposes for which they were used im¬ 
mediately before the commencement of Part 3 
of the Act’’ which has caused the difficulty 
out of which the present reference arises. 
The Advocate.General of India argued that 
S. 172 was comprehensive and complete, that 
the lands and buildings about which the 
dispute has arisen are certainly situate in 
India elsewhere than in a Governor’s Pro- 9 
vince, and that the clear language of S. 172 
(l) (b) makes it impossible to hold that they 
vest in His Majesty for any other purposes 
than Central Government purposes, since 
no one could contend that they were used 
immediately before the commencement of 
Part 3 of the Act for anything remotely 
resembling Crown representative purposes. 

The Advocate-General of the Punjab, on 
the other hand, argued that, since lands and 
buildings in India but outside a Governor 3 
Province were to be allocated between the 
Central Government and the Crown repre- 
1 sentative alone “according to the purposes h 
' for which they were used immediately before 
the commencement of Part 3 of the Act, 

1 such lands and buildings as were, immedi- 
r ately before the commencement of Part 3 of 
3 the Act, used for provincial purposes were 
• necessarily excluded; for, he said, there is 
r neither rhyme nor reason for allocating such 
^ lands and buildings to the Central Govern¬ 
ment. His contention was that Parliament 
a had either forgotten this particular class of 
e lands and buildings when enacting para, (b), 
e or had supposed that no lands and buildings 
r used for provincial purposes were to be found 
h in any Indian States or Chief Commissioner s 
’a Province. Nevertheless, he did not say that 
n as a result of this construction such lands 
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a a nd buildings remained unallocated alto¬ 
gether; his suggestion was thtfc they would 
be covered by the word “property” in S. 173, 
which would mean that they were allocated 
either under sub-s. (l) or sub-s. ( 2 ) of that 
section to the Provincial Government, as he 
contended that they ought to be. Mr. Sleem’s 
argument would, we think, have been strong- 
thened if he had referred by way of contrast 
to the phrasing of S. 172 (l) (c), the paragraph 
which deals with lands and buildings situate 
elsewhere than in India. These are de¬ 
clared to 

vest in His Majesty for the purposes of the Govern¬ 
ment of the Federation or, if they were immediately 
b before the commencement of Part 3 of this Act used 
for the purposes of the department of the Secretary 
of State in Council, for the purposes of His Majesty’s 
Government in the United Kingdom. 

If para, (b) had been similarly phrased 
and had declared that the lands and buildings 
there dealt with vest in His Majesty for the 
purposes of the Government of the Federation 
or, if they were immediately before the com¬ 
mencement of Part 3 of this Act used for the 
purposes of the exercise of the functions of 
the Crown in its relations, with Indian States, 
then for the purposes of the Crown Repre¬ 
sentative”, the paragraph would have been 
c clear beyond question, and no difficulty could 
have arisen. The fact that it is phrased in a 
different way altogether does suggest that 
Parliament assumed that the lands with 
which it was dealing had only been used 
before the Act for purposes which thereafter 
became Central Government or Crown Re¬ 
presentative purposes, and that when it 
declared that the vesting should be deter¬ 
mined according to the purpose for which 
they were used immediately before the 
commencement of Part 3 of the Act.” 
Parliament had in mind an allocation be¬ 
tween these two authorities and no other. 
d That is to say, it defined the authorities for 
whose benefit the land was to vest in His 
Majesty according to the purposes for which 
it had been previously used reddendo singula 
singulis : so that when it now appears that 
there was a third kind of purpose, the 
definition of the authorities between whom 
the allocation is to take place is defective, 
and the particular kind of land and buildings 
with which this reference deals is not covered 
by the vesting provisions in category (b) at 
all. Mr. Sleem might have argued thus very 
forcibly, and he might also have pointed out 
that category (b) deals not only with lands 
and buildings situate outside a Governor’s 
Province altogether but also with lands and 
buildings situate in a province, but expressly 


declared to have been used for Central Gov- ( 
ernment purposes in that province. It cer¬ 
tainly does look as if Parliament had, as 
Mr. Sleem suggested, either forgotten the 
existence of the other class or had supposed 
that lands and buildings used for provincial 
purposes were not to be found outside the 
Governor’s Provinces. 

It is also to be observed that throughout 
chap. 3 of this Part of the Act the same 
trichotomy is found, central purposes and 
Central Government, provincial purposes and 
Provincial Government, Crown representa¬ 
tive purposes and Crown representative. Only 
in s. 172 (l) (b) is the reference to Central / 
purposes and Crown representative purposes 
alone (in para, (c) of the same sub-section 
the reference is to the Central Government 
and His Majesty’s Government in the United 
Kingdom, but that is because the paragraph 
is dealing with lands not situate in India at 
all.) There must be some reason for this, and 
it is difficult to think of reasons other than 
those suggested by Mr. Sleem. The arrange- 
ment of the sections in this chapter seems to 
indicate that the intention of Parliament 
was first to deal with immovables, secondly, 
with moveables, and thirdly, with choses in 
action; and, so far as can be seen, these groups 9 
were intended, generally speaking, to be self- 
contained and mutually exclusive. It is how¬ 
ever plain that the word "property” in S. 173 
cannot on a strict construction of the section 
be limited to moveable property only, and 
ss. 177 and 180 would cover the case of a lease 
as well as that of a bare chose in action. 

We may take* as an example of what we 
have just said the case of lands and buildings 
situate in an Indian State which, by virtue 
of some lease or contract, were immediately 
before the Act used for a provincial purpose. 
Two such cases were mentioned in the course 
of the argument the hydro-electrio works in & 
the State of Mandi from which electricity 
is distributed in the Punjab and the Periar 
lake in the State of Travancore which 
supplies a considerable area in the Province 
of Madras with irrigation water. Before the 
new Act, a lease or contract for such purposes 
would be made by the Secretary of State in 
Counoil for or on behalf of the Central or 
Local Government, as the case might be; 
but by s. 177 the Provincial Government is 
now substituted for the Secretary of State 
in Council in every such contract, where the 
purposes of the contract are provincial pur¬ 
poses. It would certainly be a singular thing 
if the effect of S, 172 (l) (b) was to vest the 
lands and buildings comprised in such a lease 
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or contraot in His Majesty for the purposes bai 
of the Central Government, who have not des 
any concern in the matter, though the me 
Central Legislature may still have power to the 
legislate, concurrently, with the Provincial sio 
Legislature, on the subject of electricity, co 
The result would be no less singular, as it lai 
seems to us, if the central offices of one of sic 
the Punjab Irrigation Canals had to be pr 
allocated to the Central Government, merely br 
because the offices are situate in the Chief n< 
Commissioner’s Province of Delhi. s. 

The fact that a particular interpretation la 
of an Act of Parliament produces anomalous la 
b results is not however a decisive reason for f( 
rejecting the interpretation, if it is the result u 
of construing the words which Parliament s 
has used in their natural and grammatical a 
sense. In the present case however we are p 
unable to say that the natural and gramma, 
tical sense of the words forces us to adopt a 
the construction for which the Advocate- i 
General of India contended. On the contrary, e 

this construction seems to us to do violence 
to the language of S.172 (l) (b), when read i 

in the light of the earlier part of the sub- . 

section and in the light of the other sections 
which follow in the same Chapter. We agree 
c with the Advocate-General of the Punjab 
that if an allocation is to be made exclusively 
between the Central Government and the 
Crown Representative according only to tne 
purposes for which the lands and buildings 
allocated were used before the Act, it is 
scarcely possible without straining the 
language of the section to assume that those 
pre-Aot purposes could include provincial 
purposes as well as central purposes. When 
we consider the consequences to which we 
have already drawn attention and which 
necessarily follow from the adoption of the 

construction contended for by the A ^ vo ° ft 5®- 
fi General of India, we find even greater diffi¬ 
culty in accepting it. ... f i. a 

It would be idle to speculate whether the 

omission to deal with lands and buildings 
used for provincial purposes though situate 
outside the Governor’s Provinces was deli¬ 
berate or due to an oversight; but, assuming 
that there is a casus omissus in S.172 U) vb)» 
it then becomes necessary to determine whe¬ 
ther it is covered by any other section in t e 
Act. In our opinion the language of S. 178 is 
wide enough to cover the case, though we 
are by no means sure that Parliament inten¬ 
ded in that section to deal with lands and 
buildings at all. Sub-section (8) of S. 173 
only enacts that the expression property 
4 n the section “includes” money, securities, 
1943 FC/3 & 4 


bank balances and moveable property of any * 
description.' It does not define the word as 
meaning those things and none other; and 
therefore it is legitimate to give the expres¬ 
sion “property” a wider meaning, if it be¬ 
comes necessary to do so. Wo think that 
lands and buildings situate in India but out¬ 
side a Governor’s Province and used for 
provincial purposes before the Act may be 
brought within the ambit of S. 173 (l), or if 
not within the ambit of S. 173 (l), then of 
S. 173 (2), without doing violence to the 
language used, with the result that such 
lands and buildings will vest in His Majesty 
for the purposes of the Provincial Govern- / 
ment; we may point out that in the posses- 
- gion of,’ ‘under the control of,’ held on 
account of’ are wider than ‘used for the 

purposes of.’ , , , ,, , j 

We have already stated that of the lands 

and buildings which have given rise to the 
present reference, the Reformatory School 
appears to have been used jointly by the 
Provincial and Central Governments im¬ 
mediately before the commencement of the 
Act If this be so, this particular building 
presents no difficulty, since it was in fact 
being used for what are now Central Gov¬ 
ernment purposes, even if the user was a q 
joint one; for there is no provision in the Act 
for a vesting for joint purposes. We were 
also told in the course of the argument that 
part of the canal which has given rise to a 
difference of opinion between the two Gov- 
3 ernments had been derelict for some time 
a before the commencement of the Act, and 
1 indeed that it still is. Whether this be so or 
a not we have no means of knowing, but 
e lands and buildings in fact derelict, in the 
h sense that they are being used neither for a 
e Central nor for a provincial purpose, may, 
j. nevertheless, as it seems to us, be lands or 
i- buildings in the possession or under the h 
control of or held on account of a Govern. 
ie ment, within the meaning of S. 178, where 
79 these things and not user are the governing 
te factors. In the absence of anything else, it 
i. may even be that derelict property is to be 
ig regarded as under the control of the Govern- 
)), ment which has territorial jurisdiction in 
0 ! the area where the property is situate. The 
he determination of these matters, however, in¬ 
is volves questions of fact on which we express 
5 vo no opinion. That part of the canal which 
>n- was, immediately before the commence- 
nd ment of the Act, still used for irrigation 
173 purposes in the Province of Delhi must, we 
;y” think, be held to have been used at that date 
ies, for purposes which thereafter became Cen- 
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a tral Government purposes, since irrigation 
and canals are a provincial subject, and the 
Central Government has all the powers of a 
Province in the centrally administered areas 
[ss. 8 (1) (a) and 100 (4)]. It seems an irrele¬ 
vant consideration that the Central Govern- 



c 



mentmay have found it convenient to request 
or permit the Punjab Government to continue 
to administer so much of the canal as, after 
the separation of the Province of Delhi, was 
situate in that Province; and it seems 
equally irrelevant that the canal forms part 
of the Punjab irrigation system and that 
the water in it comes from the Punjab. 

We desire in conclusion to draw attention 
to entry no. 10 in List 1 of Sch. 7 and to 
entry No. 8 in List 2. The entry in List 1 
gives the Central Legislature the power to 
legislate with respect to works, lands and 
buildings vested in, or in possession of His 
Majesty for the purposes of the Federation, 
but, as regards property situate in a Pro¬ 
vince, subject always to provincial legislation 
save in so far as a federal law otherwise 
provides. It can legislate with respect to 
property situate in a Province because by 
virtue of s. 99 (l) the Central Legislature 
may make laws for the whole or any part of 
British India with respect to any of the 
matters enumerated in List 1 . A Provincial 
Legislature however has, by virtue of the 
same enactment, power to make laws for 
the Province only or for any part thereof, 
that is its legislative power is strictly con¬ 
fined to the territory in the Province. Hence 
its power to legislate with respect to “work, 
lands and buildings vested in or in the pos¬ 
session of His Majesty for the purposes of 
the Province” (List 2, entry no. 8 ) is res¬ 
tricted to works, lands and buildings situate 
in the Province itself. If, by reason of any pro¬ 
visions of S. 172 or S. 178, lands or buildings are 
vested in His Majesty for the purposes of a 
Province outside the territorial limits of the 
Province, the rights of the Provincial Gov¬ 
ernment over them are analogous to those of 
a private owner. Accordingly we propose to 
report to His Excellency that our opinion 
on the questions submitted to us is as 
follows : 

(l) Section 172 (l) (b), Government of 
India Act, 1935, does not make provision for 
the allocation of lands and buildings situate 
in a Chief Commissioner’s Province which, 
immediately before the commencement of 
Part 8 of the said Act, were vested in Hia 

E dajesty for the purpose of the Government 
>f India and were at that date used wholly 
or purposes which thereafter became pur. 


poses of the Government of a Governor’s! * 
Province. 

It is not possible to give a general answer 
to the question whether S. 172 (l) (b) of the 
said Act makes provision for the allocation 
of lands and,buildings so situate which, im¬ 
mediately before the commencement of 
Part 8 of the said Act, were vested in His 
Majesty for the purposes of the Government 
of India and were used in part for purposes 
which thereafter became purposes of the 
Government of a Governor’s Province, since 
this must depend on the question whether 
the lands and buildings were also used in 
part for purposes which thereafter became / 
purposes of the Central Government or for 
other purposes. 

( 2 ) The allocation of lands and buildings! 
situate in a Chief Commissioner’s Province! 
which immediately before the commence¬ 
ment of Part 3 of the said Act, were vested 
in His Majesty for the purposes of the Gov 
ernment of India but were used wholly for 
purposes which thereafter became purposes 
of the Government of a Governor’s Province 
is governed by s. 178 (l) of the said Act, if 
and so far as the said lands and buildings 
were in the possession or under the control,! 
or held on account of a Local Government; 
or if not by S. 173 (l) then by S. 178 (2), if 
and so far as the said lands and buildings 
were under the control of the Secretary of 
State in Counoil. 

(8) This question does not arise. 

G.N. Answer accordingly . 
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Gwyer C. J., Varadachariar and 

Ameer Ali JJ. 

Afzalur Rahman and others — Appellants 

v. 

Emperor. 

Cases Nos. 17, 18 and 19 of 1942. 

* (a) Criminal P. C. (1898), S. 197 _ Officer 
removable from office by Deputy Inspector- 
General of Police is not removable only by 
Provincial Government within S. 197 : (1910) 1 
M. W. N. 384=(’17) 4 A. I. R. 1917 Mad. 344=33 
I.C. 648 and 12 Rang. 530 = (’34) 21 A. I. R. 1934 
Rang. 238=152 I. O. 366, OVERRULED. 

Where the police officers can be dismissed by the 
Deputy Inspector-General of Polioe and the Excise 
Sub-Inspector by the Excise Commissioner, they are 
not removable only by or with the sanction of the 
Provincial Government, within the meaning of S. 197: 
(1916) 1 M. W. N. 384=(’17) 4 A. I. R. 1917 Mad. 
344=33 I.C. 648 and 12 Rang. 530=(’34) 21 AJ.B. 
1934 Bang. 238 = 152 I. C. 866, OVERRULED 
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1943 Afzalur Rahman v. Emperc 

(•35) 22 A.I.R. 1935 Mad. 442; (’26) 13 A.I.R. 1926 
All. 271 and (’35) 22 A.I.R. 1935 Rang. 2631 (F. B.), 
Approved. [i 2U/,(7J 

(•IlfcStidey. S. 197, N. 4 Pts. 5 to 9 (b). 

(’41) Mitra, Page 695, N. 643. 

(b) Crown—Servant of—Relations inter se of 
—Ordinary law of agency does not apply. 

Even in determining question involving the rela¬ 
tionship of a publio servant to the Crown and the 
liability of the State for acts of publio ofiicers, tho 
principles of the ordinary law of agency cannot be 
applied except with considerable qualifications.^ ^ 

(c) Bihar and Orissa Excise Act (2 of 1915), 
S. 96—Applicability. 

Section 96 has no application to a case where the 
charge against the Excise Sub-Inspector is not one 
under the Excise Act or under any other law relating 

to the excise revenue. ir J 


(d) Penal Code (1860), S. 220-Offence under 1 
S. 220 is different from Bihar and Orissa Excise 

A< The offence under S. 220, Penal Code is not 
identical with that under S. 61, Bihar and Orissa 
Excise Act. The illegal act dealt with by the Excise 
Act is only ‘‘unnecessary or vexatious arr “*°* 
detention and the Act prescribes a penalty of only 
three months’ imprisonment therefor, whereas S. 220, 
?en" provides for . more serious offence, 

namely, when the officer acta corruptly or malici¬ 
ously, and prescribes a more severe P^ty.. p ^ 

(e) Penal Code (1860), S. 161 - .“Send up” 
i • a against three officers under 

^ V offender held suffi- 

cienr i pubUc o«i«f cln be guilty indepen- 
dently of his official function. 

The expression “send up” was after all a non- 

oapaoity^l^tThey^oin^ybarg^ 8 for and receded 
the illegal gratification and that as a result of such 
payment, all further action against tbe person arrest¬ 
ed was dropped. Under the concluding words of 
S 161 Penal Code, a publio servant may be guilty 

Site“that^ction even independently of the e = 

of his official function, that is, if he obtains a reward 
for rendering or attempting to render any servi( ^ 
a person with another public servant. ( 24) 11 A.I. 
1924 Mad. 851, ExpL 2dc,aj 

With a view to make a raid on some J 1 '?'* 8 ®* 

Excise Sub-Inspector applied to the a nd the 

of the polioe station at P for police he p 

Sub-Inspector and the Assistant Sub-Inspector were 

deputed to assist the Excise Sub-Inspector-.On 3rd 
February 1941, the three officers, accompanied by 
some subordinates, first proceeded to the ^°^ e .° 
one J in village C where they found some ganja. 
When it was stated by J that the ganja had been 
given to him by one A, he was sent for. On arrival 
he protested that he had nothing to do with the 
canfa found in J*s house. A was nevertheless placed 
Lider arrest, and under the instructions of theExoise 
^blnspe^tor he was tied up with topee.by some 
exoise peons. The officers had to proceed to another 
vUlageStomako a raid there After some bargammg 
a sum of Be. 25 was paid. On this paymsnt being 


made, the ropes were untied, but A was not allowed 
to go* away. After some higgling a further sum of 
Rupees 12 was paid to the Excise Sub-Inspector 
and A was allowed to go away. The charge against 
the three officers was “that you on or about 3rd 
February at C, being publio servants in the excise 
and police departments, obtained from P (brother of 
A) a gratification of Rs. 37, in all, other than legal 
remuneration, as the motive for forbearing to send 
up A under arrest whom one of you, N, Excise Sub- 
Inspector, had arrested on an allegation of giving 
ganja to one J and thereby committed an offence 
punishable under S. 161, Penal Code:” 

• Held that the accused had been given notice of 
all the material facts and the offence in either view 
fell under the same section of the Penal Code. The 
police officers must be regarded as having been pre¬ 
sent in their official capacity, not only when they 
helped the excise officer to make the raid but also 
during all the time that he kept the suspected per¬ 
sons under custody, in their presence and with their 
co-operation. When the three officers were acting 
together, the mere fact that the direction to tie up 
A with a rope was given only by the Excise Sub- 
Inspector and that the aotual tying up was done 
by the excise peons could not materially affect tho 
legal position. There could be little doubt that except 
with the concurrence of the police officers, the ex cise 
officer could not have released A from custody. The 
charge was therefore not defective. [P 23/,g,/tj 

Penal Code — 

(’40) Ratanlal, Page 386, Note “Official act.” 

(f) Penal Code (1860), S. 220 — Officer held 
detained person with view to make pecuniary 

profit. . 

When it was found that the release was obtained 
by payment of illegal gratification, the Court is en¬ 
titled to infer that the explanation put forward by 
the Excise Sub-Inspector was not true, that he must 
have known from the beginning that there was no 
justification in law or fact for arresting or for detain¬ 
ing A and that he must have done so only with a 
view to make a pecuniary profit out of the * ra ° 9a ?T 

tion. tF 24eJJ 

Penal Code — 

(’40) Ratanlal, Page 562, Pt. 22. 

(g) Federal Court—It is not Court of criminal 

^Federal Court is not a Court of criminal 

Muhammad Yunus (Yasin Yunus with him) 
[ instructed by B. Banerjee , Agent 

> Mahabir Prasad (H. R. Kazimi with him) 
j instructed by S. P. Varma, Agent ^ 


Yaradachariar J. — These appeals have 
been preferred by two police officers (a Sub- 
Inspector and an Assistant Sub-Inspector) 
and an Excise Sub-Inspector of the Province 
of Bibar, against a judgment of the High 
Court at Patna which dismissed their appeals 
against a judgment of the Sessions Judge of 
Darbhanga convicting them of an 
under S. 161, Penal Code. The Excise Sub- 
Inspector was also convicted of an offence 
under 8. 220, Penal Code, and sentenced to 
a term of imprisonment which was identical 
with that awarded on the charge under S. 161, 
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a Penal Code, and was directed to run con- 
currently with it. His appeal against this 
conviction was also dismissed by the High 
Court. The cases come before this Court on 
a certificate of the High Court that they 
involve a substantial question of law as to 
the interpretation of S. 241 (l) (b), Constitu¬ 
tion Act. The principal question of law 
pressed before us on behalf of the appellants 
relates to the necessity for sanction under 
S. 197, Criminal P. C., before the appellants 
could be prosecuted for the alleged offences ; 
and the point as to the interpretation of 
S. 241, Constitution Act, has been raised as 

5 in some degree bearing upon the question 
whether the appellants are “removable from 
office save by or with the sanction of the 
Provincial Government.” On behalf of the 
Excise Sub-Inspector, a similar objection 
has also been taken under S. 96, Bihar and 
Orissa Excise Act, 1916. 

We deal first with the objection under 
S. 197, Criminal P. C. Taking it that the 
appellants have been accused of an offence 
alleged to have been committed by them 
while acting or purporting to act in the dis¬ 
charge of their official duty, the question for 
determination is whether they are persons 
c not removable from office save by or with 
the sanction of the Provincial Government. 
It is not disputed that according to the 
statutory rules and notifications set out in 
the judgment of the High Court, the police 
officers before us can be dismissed by the 
Deputy Inspector-General of Police and the 
Excise Sub-Inspector by the Excise Com¬ 
missioner. But the appellants contend that 
such dismissal by a subordinate officer like 
the Deputy Inspector-General or the Excise 
Commissioner must be treated as an act of 
the Provincial Government itself, because 
the Deputy Inspector-General in the one 
d case and the Excise Commissioner in the 
other case only act on behalf of the Provin¬ 
cial Government under powers delegated to 
them. In this view, they invoke the princi¬ 
ple embodied in the maxim qui facit per 
alium facit per se and contend that as the 
subordinate authorities can dismiss them 
only as agents of the Provincial Government, 
they must be deemed to be removable only 
by or with the sanotion of the Provincial 
Government, within the meaning of s. 197, 
Criminal P. C. They lay stress upon the use 
of the very term "delegate” in para, (e) of 
sub-s. (2) of S. 7, Bihar and Orissa Excise 
Act, when it provides for the Local Govern¬ 
ment delegating to the Excise Commissioner 
all or any of the powers conferred upon the 
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Local Government by or under that Act. It e 
was recognized that the language of 8. 7, 
Police Act (5 of 1861) would not fit in with 
this argument, as under s. 7 of that Act, the 
power of dismissal is conferred by the Act 
itself upon the Inspector-General, Deputy 
Inspector-General, etc. But it was argued 
that whatever the position might have been 
before 1937, the matter now rests upon 8.241 
(l) (b), Constitution Act, which vests the 
power of appointment in the Governor “or 
such person as he may direct.” Reading this 
paragraph of S. 241 with sub-s. (2) of 8. 240, 
it was sought to maintain that the power of 
dismissal (like the power of appointment) / 
must also be deemed to vest in the Governor 
and that whenever it was exercised by a 
subordinate authority, it must be held to 
have been exercised by such authority under 
the direction and therefore only as the agent 
of the Governor. Authority was found in 
support of the above line of argument in a 
judgment of Coutts-Trotter J. (as he then 
was) in A. I. R. 1917 Mad. 344, 1 which was 
followed by a Single Judge of the Rangoon 
High Court in 12 Rang. 630 = A. I. R. 1934 
Rang. 238. 2 

With great respect to the learned Judges 
with whom this line of argument has found 9 
favour, we are of opinion that the argument 
is fallacious. This provision whioh, in one 
form or another, has appeared in successive 
Codes of Criminal Procedure for more than 
70 years now, must be interpreted in the 
light of certain well-known features of the 
administrative system prevailing in India. 
Otherwise, as pointed out in 58 Mad. 787, 3 
there is the danger of our ignoring the policy 
of the Legislature in limiting the class of 
officers entitled to this protection and of 
making 8.197 available to all public officers. 

As early as in the Government of India Act, 
1858, it was recognized that the power of h 
making appointments to offices in India was 
divided and distributed amongst several 
authorities in India and existing usage and 
regulations relating thereto were continued, 
subject to the reservation of power to the 
Secretary of State in Council to make regu¬ 
lations : see ss. 80 and 37. In exeroise of this 

1. (’17) 4 A.I.R. 1917 Mad. 344 : 33 I. 0. 648 : 17 
Cr. L. J. 168 : 1916-1 M. W. N. 384, In re Abdul 
Khadir S&beb. 

2. (’34) 21 A.I.R. 1934 Rang. 238 : 152 I. C. 366 : 

36 Or. L. J. 77 : 12 Rang. 530, Eyaw Htin v. Ah 
Too. 

3. (’35) 22 A. I. R. 1935 Mad. 442 : 157 I. 0. 24 : 

36 Or. L. J. 1241 : 58 Mad. 787: 68 M. L. J. 608, 
Piohai Pillai v. Balasundara Mudaly. 
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- , oc 4 * The decision of Courts-lrot- 

power, rules and regulations have been 

framed from time to time, dividing the 
superior and the subordinate Bervicesinto 
various classes and empowering different 
authorities to appoint and d'amiss °ffioMS 

the different classes .Sec t.on9CB(Q), Govern 
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ment of India Act, 1919, "“^‘“^idelor 
of this kind then in force and provided for 

the Secretary of State muk^g rules m that 

behalf and also for delegation by him of the 

rule making power to the Governor-Genera 

in Council or to a Local Government As 

enactments both of the Indian Legislature 

and of Local Legislatures had 

‘ Ori- -i 

Act 1915, referred to above) for a PP° in ' 
ments to‘and dismissals «rom various offices 

■ «“* SyS Tt: Government 26 ^ Indt Act, 
m 9 ° The provisions of S. 241 and S. 240 (2), 
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application ofJ£ 18 ca “ aX It . ^ a , waya been 
appellant determining ques- 

2“cling"l^el—hip of a ^hc 
servant to the Crown uud he hab.l ty ot 
the State for acts of P ubh . c a ' ' 
principles of the ordinary ,, ona uierable 

& o" l^is^ssz 


48 ALL. 264. 1 The decision of Courts-Trot- a 
ter J., as well as the Single Judge s judgment 
in A. I. R. 1934 Bang. 288 have in effect, 
though not in terms, been disregarded by a 
Full Bench of the Rangoon High Court in 
13 Rang. 540. 6 We are of opinion that there 
is no force in the objection based on s. 197, 
Criminal P. C. 


The objection based on S. 96, Bihar and 
Orissa Excise Act, may be briefly d^P^ed 
of It is true that the prosecution was not 
instituted within six months after tho date 
of 3 the act complained of. But the previous 
sanction of the Local Government‘in ™c£ » , 
rase would be necessary under that section, 
only in respect of charges made against an 
excise'"officer, "under this Act or any o her 
law relating to the excise revenue. Lxcep 
tion was taken to the observation o Agar 
wala J. that this restrictive provision 13 

applicable by tho section only t^ roceea, “^ 
before a Magistrate and will not therefore 
prevent a Sessions Court from dealing ith 
the case once it is before the Court. We do 
not think it necessary to examine the c - 
rectness of that statement, because we are 
Of the opinion that the section has; no appli- 
ration to the present case, as the chaige 
against the Excise Sub-Inspector is not one 
under the Excise Act or under any otherhrw 
relating to the excise revenue. In the iiign 
Court one learned Judge has made observa 
tions which might imply that even if on 
and the same act or set of acts would co - 
stitute an offence both under a special law 

and under the general criminal law, it would 

he open to the complainant to make the 
charge under the general criminal law and 

thus escape restrictions imposed up ^ 

seeution under the special lttW - 14 0 nen to 
question whether such a view 1 ' °P en , 
criticism as permitting an evasion of the h 
provisions of tbe special law and depnv g 
Se officer concerned of the protection which 
he Sature intended to afford to him 
But even that question does not arise for 

consideration in this case, because the offence 

under s 220 , Penal Code, is not identical 
w“th that under s. 61, Bihar and Orissa 
Excise Act. The illegal act dealt with.by the 
Excise Act is only “unnecessary or vexa- 
tious” arrest or detention and the Act pre 
scribes a penalty of only three months 
impri sonment therefor, whereas S. 220 ,^e— 

: ti A.L. J 19 230"L|io^j^S^; 

5 36 Or. £ J.'1272 1 : 13 bZ'. 64o’(F.B.), Emperor 

v, Maung Bo MauDg* 
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Code, provides for a more serious offence, 


namely when the officer acts corruptly or 
maliciously, and prescribes a more severe 
penalty. This offence not being one under 
the Excise Act or under any other law relat¬ 
ing to the excise revenue, the objection based 
on s. 96, Excise Act, is untenable. 

It has also been contended that the facts 
found do not establish the charges under Ss. 
lGl and 220 , PenalCode.it is therefore neces¬ 
sary to recapitulate the material facts found 
concurrently by both the Courts below. With 
a view to make a raid on "some houses in your 
jurisdiction," the Excise Sub-Inspector ap- 
b plied to the officer in charge of the police sta¬ 
tion at Phulparas for police [help and the 
Sub-Inspector and-the Assistant Sub-Inspec¬ 
tor who are the appellants in these cases were 
accordingly deputed to assist the Excise Sub- 
Inspector. On 3rd February 1941, the three 
officers, accompanied by some subordinates, 
first iproceeded to the house of one Jeswa 
Amat in village Chatrapatti Narahia where 
they found some ganja. When it was stated 
by Jeswa Amat that the ganja had been given 
to him by one Achhey Lai (complainant in 
the present cases) who was another resident 
of that village, Achhey Lai was sent for. On 
c arrival, he protested that he had nothing to do 
with the ganja found in Jeswa Amat’s house 
and that Jeswa Amat must have brought in 
his name because of some private enmity be¬ 
tween them. Achhey Lai was nevertheless 
placed under arrest and under the instructions 
of the Excise Sub-Inspector, he was tied up 
with ropes by some excise peons. The officers 
had to proceed to another village Sakhua, to 
make a raid there and it appears that during 
the interval Achhey Lai was given to under¬ 
stand that if he paid Rs. 60 or.Rs. 60, he 
would be let off. Achhey Lai’s brother 
Phagu, who had been sent for, met the party 
d at Sakhua and after some bargaining, a sum 
of Rs. 26 was paid. On this payment being 
made, the ropes were untied but Achhey Lai 
was not allowed to go away. He was inform¬ 
ed that he must accompany the party to the 
police thana at P to get something written. 

It is said that they did go to p and Achhey 
Lai signed some paper which he thought 
was a bail bond; but as no such paper is 
forthcoming and as the appellants deny that 
any such signature was taken, it is not pos¬ 
sible to say what paper, if any, the com¬ 
plainant signed. When, after reaching p, 
Achhey Lai asked for permission to go away,’ 
the police officers informed him that it was 
thereafter a matter between him and the 
Excise Sub-Inspector and the Excise Sub- 


Inspector told him that some further pay- g 
ment should be made to himself, as the 
Rs. 25 already paid had been appropriated by 
the police officers. After some higgling, a 
further sum of Rs. 12 was paid to the Excise 
Sub-Inspector and the complainant was 
allowed to go away. Admittedly, proceedings 
under the Excise Act were taken only against 
Jeswa Amat and not against Achhey Lai, 
and even Jeswa Amat was ultimately ac¬ 
quitted. It was contended that on these 
findings, the charge under s. 161 , Penal Code, 
could not be held to have been established so 
far as the police officers were concerned and 
that the charge under s. 220 , Penal Code, / 
could not be held to have been established 
against ‘the Excise Sub-Inspector. In this 
connexion, great stress was laid on the 
language of the charge under s. 161 which, 
referring to the three accused together, 
charged 

that you on or about the 3rd day of February, at 
Chatrapath, being public servants in the excise and 
police departments, obtained from Phagu Lai (brother 
of Achhey Lai) a gratification of Rs. 37, in all, other 
than legal remuneration, as the motive for forbear¬ 
ing to send up Achhey Lai under arrest whom one 
of you, Nasim (Exoise Sub-Inspector), had arrested 
on an allegation of giving ganja to one Jeswa Amat 
ana thereby committed an offence punishable under 
Section 161, Penal Code. g 

As pointed out by one of the learned 
Judges of the High Court, the form of the 
charge is no doubt open to critioism, but as 
the High Court also observed, it is not pos¬ 
sible to hold that the accused have been 
prejudiced thereby. The main argument on 
their behalf however was that in respect of 
excise offences, the police officers were under 
no official duty to send up an arrested man 
for trial, when the arrest had been made by 
the Excise Sub-Inspector and that therefore 
the alleged receipt of gratification by them 
cannot be said to have been as a motive or 
reward for doing or forbearing to do any h 
official act or for showing favour in the exer¬ 
cise of official functions. This contention 
has been dealt with only in one of the judg¬ 
ments in the High Court, that of Agar- 
wala J. The learned Judge was of opinion 
that under s. 23, Police Act, 1861 , and s. 75 , 
Bihar and Orissa Excise Act, 1915, it was as 
much the duty of the police officers as of 
the excise officers to bring offenders to jus¬ 
tice and that in letting Achhey Lai go on 
payment of an illegal gratification, the police 
officers forbore to do an official act and 
showed him a favour in the exercise of their 
official function. He further stated that when 
the police officers became aware of the inten¬ 
tion of the exoise officer to act unlawfully, it 
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, was their duty as police officers to prevent 
’ it and to bring the excise officer to justice. 
With reference to this last statement, it was 
contended on behalf of the appellants that 
even if it lay on the police officers to prevent 
or complain against the commission of a 
crime by the excise officer, that was not the 
offence that the police officers had been 
charged with, in the present case. As we 
read the judgment of the learned Judge, he 
made this observation only in the course of 
the reasoning which led him to the conclu¬ 
sion that the police officers acted in 
ment with the excise officer We do not 
$ think it necessary to consider the argumen 
urged with reference to S. 23, Police Act, 
because we think that according to the 
scheme of the Bihar and Orissa Excise Act 
the police officers continued to exercise their 
offioial functions even after the raid at C 
was over and during the time that they were 
proceeding to and remained at the second 
village S S The fact that the Excise Sub- 
Inspector was also present on the spot d 
not take away the official character of the 
connexion of the police officers with the 
incident. It is unnecessary to decide speci¬ 
fically whose duty it was in such circum- 
stances, whether of the excise officer or of 


stances, wiiutuoi ^ v — —, . 

the police officers or of both, to send up an 
offender for trial. We are not prepared^ to 
lay undue stress upon the words of th 
charge and hold that unless it could be sa d 
that it was the duty of the police officers in 
such a case to send up an offender for trial, 
the charge under s. 161 must fail as against 
them The expression “send up” was after 
all a non.technical expression and when the 
three officers were acting in concert andthe 
charge was framed as a common charge 
against all the three, it seems to usi suffi- 
lefent, in order to sustain the charge, if it is 
d established that all the three were at the 
time acting in their official capacity, that 
C jointly bargained for and receivedthe 
illegal gratification and that as a result 0 
such payment, all further action against 

Achhey Lai was dropped. 

We may add that under fche c ? nc ^^ 
words of s. 161, Penal Code, a public^servant 
may he guilty under that section even in- 
dependents of the exercise of h.s official 
function, that is, if he obtains a reward 

for rendering or attempting to rende * 
service to a person with another public 
servant. On the facts of this case, it might 
be possible to hold that even if in the parti- 
cular act, the police officers were not acting 
dn the discharge of their official duty, they 


ing a service to Achhey Lai by persuading 
another publio servant, the Excise bub- 
Inspector, to let him off. As against tins 
view, it was urged that that was not the 
charge and reliance was also placed on the 
observations of a learned Judge of the 
Madras High Court in 47 M. L. J. 662 to the 
effect that in a charge under S. 161 it must 
be shown that the accused took the bribe 
as a motive for doing an official act. lhis 
statement cannot be taken as an exhaustive 
statement of the law, because it fails to 
give effect to the last part of the section. 
Another observation of the same learned / 
Judge gives some support to the argument 
based upon the form of the charge, because 
he gave it as a ground for quashing the 
conviction that “it was not made clear to 
the petitioner what criminal offence he had 
committed.” While there can be no doubt 
as to the soundness of the general principle 
that the accused must be dearly informed 
of the offence with which he is charged, we 
cannot ignore the principles underlying 
ss. 225, 232 and 237, Criminal P. C. The ao- 
cused had been given notice of all the 
material facts and the offence m either view 
falls under the same section of the lenal g 
Code. It is however unnecessary to pursue 
this argument, as we are of opinion that 
the police officers must be regarded as 
having been present in their official capacity, 
not only when they helped the excise officer 
to make the raid but also during all the 
t time that he kept the suspected persons 
r under custody, in their presence and with 

3 their co-operation. When the thr f °® ce , r * 

9 were acting together, the mere fact that the 

9 direction to tie up Achhey Lai with a rope 
. was given only by the Excise SubJnspector 
a and that the actual tying upwas done by 

e the excise peons cannot materiaUy affect h 
t t the legal position, above stated. There could 

10 be little doubt that except with the concur- 

)f rence of the police officers ,. ih ° 

at would not have released Achhey Lai from 

custody. 

ig The contention that the charge under 
at s 220, Penal Code, against the excise officer 
n- had not been established was urged on the 
al footing that as the excise officer was autho- 
rd r iaed to arrest and detain persons suspected 
ay of excise offences, it could not be said that 
lie the motive or purpose that actuated the 
;ht officer in doing what he was legally entitled 
«- to dc.wouldmakeUano^ 
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c o£ this contention, reliance was placed upon 
certain observations of a Division Bench of 
the Bombay High Court in 10 Bom. 606. 7 It 
is not clear to us how exactly this conten¬ 
tion was viewed by one of the learned 
Judges (Varma J.) in the High Court, in 
the present case. Referring to a statement 
in the search list prepared in Jeswa Amat’s 
house, the learned Judge observes: 

It is difficult to understand if the ganja belonged 
to Jeswa Amat, why he said that it was Achhey 
Lai who gave it to him for keeping. 

This observation seems to throw doubt 
on the veracity of Jeswa Amat, in one inter- 
t pretation; but it may also be understood as 
implying that the ganja must in all pro¬ 
bability have belonged to Achhey Lai and 
that this statement might well have led the 
officers to suspect Achhey Lai. The point is 
however dealt with more fully in the judg¬ 
ment of Agarwala J. As pointed out by him, 
the excise officer can arrest without a war¬ 
rant only a person "found committing,” an 
offence punishable under certain sections of 
the Excise Act and he can detain and search 
any person upon whom he may have reason¬ 
able cause to suspect any article liable to 
confiscation to be. In the present case, it 
c cannot be said that Achhey Lai was "found 
committing” an offence and the learned 
Judge rightly observes that Achhey Lai was 
so little suspected that he was not even 
searched. The assumption on which this line 
of argument has been urged, namely, that 
the arrest was lawful, accordingly fails. In 
the Bombay case above referred to, the 
learned Judges have pointed out that on the 
terms of the provision which they had to 
interpret, it was sufficient that the accused 
had "credible information” to entitle him 
to make the arrest. We may add that, apart 
from the legality of the arrest, the keeping 
^ of Aohhey Lai in confinement even by a 
person who had legal authority to do so 
would be an offence under S. 220, Penal 
Code, if in the exercise of that authority a 
person kept another in confinement know¬ 
ing that in so doing he was acting contrary 
to law. Between the time when the excise 
officer arrested Achhey Lai at village C and 
the time he released him, he had no further 
information about his innocence beyond 
what was stated by him at the time of the 
arrest itself to the effect that he (Achhey 
Lai) had nothing to do with the ganja 
found in Jeswa Amat’s house. He neverthe¬ 
less seeks to justify the detention on the 

7• (’86) 10 Bom. 606, Queen-Empress v. Amarsang 
Jetha. 


ground that, as he had no time to think over 9 
the matter at C itself, in view of the pre¬ 
occupation of his mind with the further 
raid to be made in village S, he could not 
immediately decide whether Achhey Lai’s 
statement as to his innocence was to be ac¬ 
cepted or not. This is no doubt a possibility 
and the explanation might have been accep- 
ted, if the story of the illegal gratification 
had not complicated the situation. When, 
however, it was found that the release was 
obtained by payment of illegal gratification, 
the Court was entitled to infer that the 
explanation put forward by the Excise Sub- 
Inspector was not true, that he must have / 
known from the beginning that there was 
no justification in law or fact for arresting 
or for detaining Achhey Lai and that he 
must have done so only with a view to make 
a pecuniary profit out of the transaction. 

On behalf of the appellants, we were 
asked to examine the correctness of the 
above findings of fact, but we declined to do 
so. It was recognised by the learned counsel 
for the appellants that this Court was not a 
Court of criminal appeal, but he neverthe¬ 
less made the request on the ground that 
his clients had been seriously prejudiced by 
the way in which the Courts below ap- 3 
proached the consideration of the evidence, 
under a misapprehension as to the case put 
forward on behalf of the accused. The 
learned counsel failed to persuade us that 
that there had been any such misapprehen¬ 
sion in the minds of the learned Sessions 
Judge or of the learned Judges of the High 
Court. The appeals accordingly fail and are 
dismissed. 

R.K. Appeals dismissed. 
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(From Madras : (’4,2) 29 A. I. B. 1942 

Mad. 614) h 

19th April 1943 

Gwyer C. J., Vabadachariar and 
Zafrulla Khan JJ. 

Venugopala Beddiar and another — 

Appellants 

v. 

Krishnaswami Beddiar alias Baja 
Chidambara Beddiar and another — 

Bespondents. 

Case No. 13 of 1942. 

(a) Civil P. C. (1908), S. 17—Suit in British 
India in 1932 — Property partly in Burma — 
Separation of Burma in 1937 — Jurisdiction of 
British Indian Courts to proceed with respect 
to Burma properties is not taken away. 

A right to continue a duly instituted suit is in tha 
nature of a vested right and it cannot be taken away 
except by a clear indication of intention to tha fe 
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effect. In the absence of such a clear indication in 

the Constitution Act, a British I n^ ^ rt con ft 
tinues to have jurisdiction to proceed ™)h t™l 
trait already pending before it even vnth ^ot to 
properties situated in Burma. [P 25/ ,g, P 28/] 

A suit has been instituted in 1932 in British 
India with respect to properties situated in British 
India and also in Burma can be continued in British 
India with respect to PNmUm >n Burma even aft 

Burma has been separate! in 1987 . 1905 ^ C *^ 

TPnlZ • (1850) 9 0. B. 551; 27 Mad. 538, il8«o) 1 

Oh! D. Xd 32 Mad. 140, Be, on Cf) « A I R 
1938 Rang. 130 (F. B.); ( 38) 25 1.1. R . 19 
Bang- 385 8 and (> 38 ) 25 A. I. B. 1938 Bang 459 

Expl, and Disting. “ e ' P 2 " /J 

(b) Government of India Act (1935), S. 5105 
Order holding trial Court's jurisdiction and re 
k maiding cate - Order whether appealable 

The order'of TheHigh Court holding that the lower 
Court had jurisdiction in the matter and directing it 
to'proceed^ with the trial of the suit is not a fina 
order within the meaning of S. 205 . It is uou 
whether or not it is a judgment so as to be appeal 
able under that section: (’33) 20 A. I. B. 1938 P. ^ 

58 and (’25) 12 A. I. R. 1925 P. C. 155, 

K K Raizada, Advocate, Federal Court, ins- 
tructTby B.Banerji, Agent-tor Appellant . 
rdar Raahbir Singh, Advocate, Federal Lourt, 
TK S Sonfa.ro Ayyar, Advocate Madras 
High Court with him) tn structcd by Sardar 
Ban jit Singh Narnia, Agent j, 

c Yaradaohariar J. — On 1st April 1937, 
Burma ceased to be part of India. Oaring 
the time that it remained part of British 
India, it was permissible, under S. 17 ' Clvl 

P 0 to include immovable property situate 

t Burma as part of the subject-matter.cf a 
suit instituted in any other Province. What 
is the effect of the separation on a suit t» 
this kind which was pending at the tune in 

a south Indian Court? That is he quest.on 

raised for decision in this appeal. The prin¬ 
cipal respondent had instituted this suit.more 
than ten years ago, praying either for - 
covery of the properties specified in sch. O 
to the plaint or for a reparation of the 

d properties specified in Schs. A, B an • 
subject-matter of the suit was valued at 
about Rs. 22 lakhs and a large portion of the 
properties specified in sch. C to t P 
was situate in Rangoon. The writ en 
ments of the contesting defendants were 

filed in October 1982, and 1 ®? 08 ““V 
have been framed as early as in no 
1988, and yet, for some reason or vaoto**, 
the suit did not become ripe for trial for 
several years—a feature by no means un - 

mon in Indian litigation, however mu 
may regret it. In the meanwhile ca 

separation of Burma; an <*» ?° VG ^viditionai 
the contesting defendants fil e ^ an , a 

statement contending that the Court had 


thereafter no jurisdiction to deal with the 6 

^ i*_A _ J am nl Ioann 


tnereauer uu j uiiduiow^h ^ — — 

Burma properties. An additional issue (No. 39) 
embodying this question was framed in Juno 
1940, and after hearing arguments thereon, 

the trial Court gave a finding, in August 
1940 , to the effect that the Court ^ had oo 
longer jurisdiction to try the suit "regard¬ 
ing the moveables and immovables situated 

in Burma.” . . 

On a revision petition filed by the plain¬ 
tiff against this order of the trial Court, a 
Division Bench of the Madras High Court 
held that the plaintiff’s right to continue 
the pending action had not been taken away 
by the Constitution Act and that the com¬ 
bined effect of the relevant provisions of the 
law was to reserve to the Trichinopoly 
Court jurisdiction to try the suit . The deci¬ 
sion was based on the ground that Art. 10, 
Government of India (Adaptation of Indian 
Laws) Order, 1937 , provided that the powers 
■which were exercisable by any authority (a 
word which, the High Court were of opinion, 
would include a Court) before the Act came 
into force should continue to be exercised 
even thereafter, until other provision was 
made by a competent Legislature or autho¬ 
rity. The learned Judges were also of the 
opinion that the right to continue a duly 
instituted suit was in the nature of a vested 
right and could not be held to have been 
taken away except by a clear indication of^ 
intention to that effect. They laid stress on 
the fact that the separation of Burma had 
been brought about by an enactment passed 

by a supreme Legislature which had the- 

power to make what provision it liked even 
in respect of the separated territory and that 
Burma was accordingly not altogether in t 
position of a foreign State. Against this 
order of the High Court (dated 8lst October 
1941 ) this appeal has been preferred by the 
contesting defendants, on a certificate given h 
by the High Court under S. 205, Constitu- 

tl0 The°argument in support of the appeal 
was mainly based on the welI.knowzi P«“- 
oiple embodied in the municipal law of all 
civilised States that a Court can have no 
jurisdiction to entertain an action for the 
determination of the title to or the right to 
the possession of foreign land. This conten¬ 
tion ignores the circumstance, rightly stresse^ 
by the High Court, that in this ease 'the two- 
States concerned have not ab initio been 
independent foreign States, but represen 
areas which at one time had been consti¬ 
tuted h v parliamentary legislat ion mtoa 
T See (’42) 29 A.I.R.1942 Mad. tu*. 
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a single State and were later on split up by 
similar parliamentary legislation into two 
States. This peculiar feature of the case 
gives rise to three consequences, each of 
which has a material bearing on the decision 
of the question of the Court’s jurisdiction : 
(a) But for the unity of the two areas before 
April 1937, there would not have been the 
possibility of the suit having been duly 
instituted in a Court of competent jurisdic¬ 
tion; (b) the fact that the separation was 
effected by legislation attracts the applica¬ 
tion to the problem of rules governing the 
interpretation of statutes; and (c) the fact 
6 that it was effected by a supreme Legislature 
like Parliament, which had legislative autho- 
rity over Burma both before and after the 
separation, takes the case out of the domain 
of private international law. If, for instance, 
S. 46, Constitution Act, had expressly pro¬ 
vided that notwithstanding the separation 
of Burma from British India, suits pending 
at the time in British Indian Courts would 
be heard and disposed of by those Courts 
though they might include lands in Burma 
it could not be said that this provision would 
conflict with any rule of private interna¬ 
tional law or would be in excess of the 
c legislative authority of Parliament even 
tested by the generally accepted principles 
of private international law. The position 
could not be different if the same result as 
to pending suits should be reached as a 
reasonable inference from the application of 
well-known rules of statutory interpreta¬ 
tion. The question has accordingly to be de¬ 
termined mainly as a matter of interpretation 
of the relevant statutory provisions. Even in 
ordinary circumstances 

the question what jurisdiction can be exercised by 
the Courts of any country according to its municipal 
law cannot be conclusively determined by a refer¬ 
ence to principles of international law, 

d but 

in considering what jurisdiction our Courts possess, 
and have claimed to exercise in relation to matters 
arising out of the country, the principles which have 
found general acceptance amongst civilized nations 
as defining the limits of jurisdiction are of great 
weight. (Per Lord Hersohell L. C. in 1893 A. C. 
602 1 at page 624.) 

From this point of view also, it is not 
without significance in this case that Parlia¬ 
ment had full legislative authority over 
Burma even after and in spite of its separa¬ 
tion from British India. 

The decision of the High Court is based 
on three grounds: (l) The provisions of 

X. (1893) 1893 A. C. 602 : 63 L. J. Q. B. 70 : 6 R. 
1: 69 L. T. 604, British South Africa Co. v. Com- 
panhia De Mocambique. 


Art. 10 , Government of India (Adaptation of e 
Indian Laws) Order, 1937, dated 18 th March 
1937; (2) the provisions of s. 38, Interpreta¬ 
tion Act, 1889; and (8) the principle of the 
decision of the Judicial Committee in 1905 
A. C. 369. 2 With due respect to the learned 
Judges, we are not satisfied that it will be 
right to base the decision of the question 
arising in this case on Art. 10, Adaptation of 
Indian Laws Order. It is not necessary to 
say that the word "authority” in that arti¬ 
cle may not include a Court as a matter of 
etymological significance. Reading the arti¬ 
cle as a whole and in the particular context 
in which it occurs, we are not satisfied that / 
that provision was intended to apply to 
questions like the present. If so applied, it 
would lead to the position that even suits 
instituted after the date of the separation in 
the Courts of one country may include im¬ 
movable properties situate in the other 
country, until S. 17, Civil P. C., is formally 
amended so as to prevent the institution of 
such suits. Without further consideration, 
we are not prepared to go so far. 

Section 88, Interpretation Act, will no doubt 
govern the interpretation of the Constitution 
Act and s. 46 (2), Constitution Act, is in sub¬ 
stance a provision repealing that portion of 9 
the earlier Government of India Acts which 
declared Burma to be a part of British India. 
Paragraph (e) of sub-s. (2) of S. 88 of course 
provides that any legal proceeding in respect 
of any right acquired or accrued under the 
repealed enactment may be "continued” as 
if the repealing Act had not been passed. 
The interpretation of this paragraph is not 
however free from difficulty. The view has 
some times been taken that what is saved is 
a substantive right acquired under the re¬ 
pealed enactment and that the paragraph 
cannot be invoked in cases where the sub¬ 
stantive right is not taken away by the re- & 
pealing Act, but the forum for or the method 
of enforcing it is changed. It has, on the 
other hand, been maintained that a right to 
obtain relief in a suit pending at the time 
when the repealing enactment comes into 
operation is itself in the nature of a substan¬ 
tive right. As we consider that the third 
ground of decision adopted by the High 
Court, namely, the principle of the ruling in 
1905 A.C. 869 a is sufficient to support the de¬ 
cision of the High Court, we prefer to rest 
our decision on that ground. 1905 A. C. 369* 
was sought to be distinguished on behalf of 

2. (1905) 1905 A. C. 369 : 74 L. J. P. O. 77 : 92 
L. T. 738 : 21 T. L. R. 513, Colonial Sugar Refin¬ 
ing Co. ▼. Irving. 



1943 Venugopala v. Krishnaswami (Varadachariar J.) Federal Court 27 

- « • l __ _ L 

the appellant on the ground that a right of 
appeal against a decree stands on a different 
footing from a right to continue a suit to its 
normal termination. This may be a difference 
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in the facts, but we are unable to see any 
distinction in principle between the two 
cases. Their Lordships’ pronouncement em¬ 
phasises the limitation to be placed upon 
the rule, sometimes broadly stated, that all 
alterations in procedure are retrospective, 
unless there is some good reason to the con¬ 
trary. In one sense, a right of appeal may 
be spoken of as a matter of procedure and 
it is usually provided for in Codes relating 
b to procedure. But the decision recognizes 
that that is not sufficient to make a legis¬ 
lative provision governing the right of ap¬ 
peal retrospective. 

It will be noticed that in that case the 
Judiciary Act was passed during the pen¬ 
dency of the action in the Court of first 
instance and their Lordships’ decision re¬ 
cognized that, from the date of the initiation 
of the action, the suitor had a right of ap¬ 
peal to a superior tribunal according to the 
state of the law as it stood at the time of 
the commencement of the proceeding. Inis 
necessarily involves the recognition of an 
<= equally valuable right that the proceedings 
should in due course he tried and disposed of 
by the tribunal before which it had been 
commenced. This principle that a statute 
should not be so interpreted as to take away 
an action which has been well commenced 
has been affirmed in various cases in differ¬ 
ing circumstances. In (1850) 9 c. B. 551, it 

Tyoq observed by Wilde C. J. that 
Hmust have been well known to both branches of 
the Legislature that strong and distinct wordsi would 
be necessary to defeat a vested right to con i 

action which has been well *nd 32 

1 Ch. D. 48 4 and see also 27 Mad. 538 a 

Mad. 140.6) 

<Z 'In this view, it will be necessary to see 
whether there is any indication in the Con- 
stitution Act clearly implying that S. 46 
was intended to have the effect even o pu 
ting an end to pending suits which ha een 
duly instituted under the pre-existing aw. 
It seems too much to imply it merely rom 
the fact that, by the separation, Burma 
became foreign territory. As we have alrea y 
endeavoured to show, that circumsta nce^ y 

3. (1850) 9 O.B. 551 : 19 L. J. C. P. 297 : 82 R.R. 

436, Marsh v. Higgins. QQ T t 

4. (1876) 1 Oh. D. 48 : 45 L. J. Ch. 12 : 33 L. T. 
774: 24 W. R. 184, In re Joseph Suohe & Go.. LW. 

5. (’04) 27 Mad. 538 : 14 M._L. J. 340, Veda\alli 

Narasiah v. Mangamma. _ , r T m • 07 

6. (’09) 32 Mad. 140 : 11. C. 73 : 5 M. L. 1 . *•, 
Subbaraya Mudaliar v. Rakki. 


itself is not conclusive, because it was not a 
beyond the power of Parliament to permit 
British Indian Courts to adjudicate on title 
to property in Burma in spite of the separa¬ 
tion. That the separation involves certain 
consequences is recognized even when it is 
said that the relevant legislative provision 
has prospective operation; if we are to rely 
upon that very circumstance, without more, 
as also sufficient to divest the Court of juris¬ 
diction to try suits pending at the time, we 
will be ignoring the presumption against 
retrospective operation in respect of pending 
suits. The learned counsel for the appellant 
relied upon the principle that every statute 
is to be so interpreted and applied as not to 
be inconsistent with the established rules of 
international law (Maxwell’s Interpretation 


of Statutes, Edn. 8, p. 130). Tins is merely 
the former argument in a different form. As 
the context in Maxwell's book and the whole 
discussion from page 126 onward shows, this 
limitation comes into operation only when 
the Legislature would, on a different inter- 
pretation, be exceeding its jurisdiction. As 
we have already pointed out, no question can 
arise in this case of Parliament exceeding its 

It was next contended that the British g 
Indian Court should not proceed with the 
trial of the suit, so far as it related to the 
Burma properties, if the Burma Courts were 
likely to hold that the British Indian Court 
has no jurisdiction to pass a decree in respect 
of those properties; and three decisions of toe 
High Court at Rangoon were relied on as 
showing the view taken by the Rangoon High 
Court in this matter. We see no reason for 
assuming that on the facts of the case, now 
before us, the Burma Courts would hold that 
the British Indian Court had no jurisdiction 
to deal with the Burma properties. The three 
cases relied on are clearly distinguishable 
whatever their bearing upon the application 
of Art. 10 of the Adaptation Order may be. 
It has no doubt been broadly.observed in 
some of those judgments that the Civil Pro. 
cedure Code confers no substantive rights. 
This observation should not be taken too 
literally so as to conflict with the pronounce- 
ment of the Judicial Committee in 1905 A.C. 
369, 2 because a right of appeal is conferred 
onlv bv the Civil Procedure Code. In A.I.R. 
1938 Bang- 130, 7 a Full Bench of the High 
Court at Rangoon had to deal with an appli¬ 
cation for stay of trial under s. 10, Civil 

7 (’38) 25 A.I.R. 1938 Rang. 130 : 175 I. C. 275 : 
1938 R. L. R. 176 (F. B.), Arunackallam v. Valli- 

appa. 
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n p. C. The application was made after the 
separation of Burma had taken effect and in 
a suit which had been instituted in Burma 
after the separation. No doubt the reason 
given in support of the application for stay 
of proceedings was the pendency of an earlier 
instituted suit in British India. The learned 
Judges had not in that case to deal with the 
jurisdiction of the British Indian Court to 
deal with the British Indian suit. Taking the 
facts as they stood on the date of the appli¬ 
cation under S. 10, they held that that sec¬ 
tion by its very terms could be invoked only 
on the ground of the pendency of a suit in 
6 another Court in British Burma. 

In the next case, A. I.R. 1938 Rang. 385,® a 
Division Bench had to deal with an appli¬ 
cation to execute a decree transferred from 
British India. The execution application was 
filed only after 1st April 1937. The learned 
Judges held that, after that date, the decree 
of the British Indian Court must for purposes 
of execution be regarded as a foreign decree. 
We may note in passing that one of the 
learned Judges (Bagaley J.) made a reserva¬ 
tion as to the position that would have 
arisen if the execution proceedings in Burma 
had been initiated before 1st April 1937. In 
« the third case in the same volume, A.I.R.1988 
Rang. 459° the suit itself was instituted in 
Burma after 1st April 1937, and all that the 
learned Judges decided was that in such a 
suit, the plaintiff could not claim relief in 
respect of immovable property situated in 
British India. None of these cases touches 
the point arising for decision in this appeal 
and there is nothing in thepa to warrant the 
contention that the Courts in Burma are 
likely to treat a decree passed by the British 
Indian Court in the present case as one 
passed without jurisdiction so far as it may 
relate to the properties situate in Burma. 

d Our attention was drawn to Art. 18 of the 
Aden Colony Order dated 26 th September 
1936, and it was argued that the absence of 
a similar provision in the Orders-in-Council 
relating to India and Burma supported the 
appellant’s contention. There is no force in 
this argument. That order followed the lines 
indicated in s. 288, Constitution Act, and 
para, (o) of sub-s. (8) of that section men¬ 
tioned provision for “the validity and con¬ 
tinuance of proceedings” already commenced 

8. (’38) 25 A.I.R. 1938 Rang. 385 : 179 I. C. 374 : 

1938 R. L. R. 355, Mnthnkarnppan Chettyar ▼. 
Sellami Achi. 

9. (’38) 25 A. I. R. 1938 Rang. 469 : 180 I.O. 13 : 

1939 R. L. R. 372, Chettyar Firm v. Valliappa 
Chettyar. 


as one of the matters to be provided for. «*» 
The order had to make elaborate provision 
for the constitution of the Colony, since 
there was no Constitution Statute in respect 
of Aden, corresponding to the Government 
of India Act or the Government of Burma 
Act. In so making provision, the Order-in- 
Council constituted the pre-existing District 
and Sessions Court into a Supreme Court 
for the Colony. In these circumstances, it 
was apparently thought desirable to make 
express provision in Art. 18 in respect of 
proceedings pending on the date of the 
separation of the Colony. The mere omission 
of a similar provision in relation to India /' 
and Burma cannot, in these circumstances, 
be made the basis of a serious argument. 
The true position, as we have already stated, 
is not whether there is an express provision 
permitting the continuance of pending pro¬ 
ceedings, but whether there is any clear 
indication against the continuance of pend¬ 
ing proceedings to their normal termination. 
The appeal fails and is dismissed with costs. 

On one point we wish to reserve our 
opinion. The order of the High Court only 
held that the lower Court had jurisdiction 
in the matter and directed it to proceed with 
the trial of the suit. This is clearly not a 
“final order” within the meaning of s. 205, 
Constitution Act, {cf. 11 Rang. 58 10 ). It may be 
a question whether or not it is a “judgment” 
so as to be appealable under that section. If 
a narrow interpretation should be placed 
upon the word “judgment” limiting it like 
“decree” to a determination of the rights of 
the parties in controversy in the suit, {cf. 
A.I.R. 1925 P.C. 155 11 ), it would be open to doubt 
whether this appeal was competent. But as 
no objection to the maintainability of the 
appeal was taken on behalf of the respon¬ 
dent and as we are dismissing the appeal on ^ 
the merits, we express no opinion on the 
question of appealability. We have, however, 
thought it safer to make this reservation so 
as to avoid being understood to have decided 
by implication that an appeal would lie in 
such circumstances. 

R.K. Appeal dismissed. 

10. (’33) 20 A.I.R. 1933 P. C. 58 : 142 I. C. 328 : 

11 Rang. 58 : 60 I. A. 76 (P.O.), Abdul Rahman 
v. D. E. Cassim & Sons. 

11. (’25) 12 A.I.R. 1925 P. C. 155 : 87 I. O. 31& 
(P.C.).Sevak Jeranchod Bhogilal v. Dakore Temple 
Committee. 
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A. I. R. (30) 1943 Federal Court 29 

(From Oudh) 

22nd April 1943 

Gwyer C. J., Varadachariar and 
ZafrulijA Khan JJ. 

Thakur Jagannath Baksh Singh 

v. 

United Provinces . 

Case No. 11 of 1942. 

(a) U. P. Tenancy Act (17 of 1939) — Act 

cutting down rights of talukdars 

sanads in 1859 —Act is not ultra vires—S.299 U), 

Government of India Act, has no application. 

No doubt, some of the provisions of the U. P. 
Tenancy Act (17 of 1939). do cut down the absolute 
rights claimed by talukdars to be comprised in the 
grant of their estates, as evidenced by sanads issued 
V their favour in 1859 still the provisions of the 
Tenancy Act fall within Entry No. 21 of the Provin¬ 
cial Legislative List and thus the Act is prima facie 
W ithia the competence of the P 35/, g j 

A law which regulates relations of landlord and 
tenant an<Tthereby diminishes the rights which the 
landlord has hitherto exercised in connexion with 
his land does not authorise the compulsory acquisi¬ 
tion of the land for public or for any other purpose^ 
The question of compensation therefore does no 
arise and the Tenancy Act does not tall within 
S. 299 (2), Constitution Act. J 


(b) Government of India Act U93S), S. 300 

/ii _Resuming possession of land Advice 

dJom Minister—Governor can decline to accept 

advice. , , 

There is power in certain circumstances to dero¬ 
gate from a Crown grant by mere e * e " jt ‘ v ® ^ h ’ 
without the intervention of the Legislature. But 
effect of S. 300 (1) is that a Governor who r .®° ei J 
such advice from a Minister in com>exi°n ^Wub- 
crrants of land which are mentioned m that sud 

Constitution Act a discretionary power, whereas his 
•order under S. 300 (1) is to be given « ta * 
dual judgment. Nothing could more < 
the distinction between eiecut.ve^and legre^atwe 

aC (c) D Crown Grants Act (1895), S. 3-Act refers 
to the course of descent, inheritance, devolu¬ 
tion - Relations between sanad-holders an 
tenants is not covered-Powcrs of Leg slature 

to pass legislation are not limited by Act. 

The words “provisions, restrictions. c °“ d ‘ tl0n9 
and limitations over” must be construed with re^f ^ 
ence to the purpose of the Act, and pla y 
ithe course of descent, inheritance, devolution and 
the like. They cannot refer to such matters as the 

.relations between a sanad-holder and hl8 tena °^!: 
Nor could anything in the Crown Grants Act limit 
the cower of a Legislature to pass such legislation 
thought at thereafter : 27 All 634 (P 0.) and 
(’32) 19 A. I. R. 1932 Nag. 75 (F. B.), 

(d) Government of India Act (1935), List 2, 

Rntrv 21_Crown grant within competence of 

Provincial Legislature—In absence of express 
prohibition in the Act Legislature can legislate. 


If once it be found that the subject-matter of a 
Crown grant is within the competence of a I rovin- 
cial Legislature, nothing can prevent that LegiBla- 
ture from legislating about it, unless the Constitution 
Act itself expressly prohibits legislation on the sub¬ 
ject, either absolutely or conditionally. Such a pro¬ 
vision must be express and specific. It cannot bo 
extracted from delaying or safeguarding provisions of 
the Constitution Act. Every intendment ought to be 
made in favour of a Provincial Legislature which is 
exercising its legislative powers. It ^o,a J 

(e) Constitutional law — Duty of Legislature 
or Government - Solemn pledges given by 
predecessors should not be broken. 

No responsible Legislature or Government should 
ever treat as of no account solemn pledges given by 
their predecessors. But the re-adjustment of rights 
and duties is an inevitable process and one of the 
functions of the Legislature in a modern State is to 
effect that re-adjustment, where circumstances haxe 
made it necessary, with justice to all concerned. It 
is however not for the Court to pronounce upon the 
wisdom or the justice, in the broader sense of legis- 
raUve aots ; it can only say whether they were 

validly enacted. ' 

(f) Specific Relief Act (1877), S. 42 — Suit 
against Provincial Government (Qucsre). 

Whether any suit lies under S. 42 against the 
Provincial Government for a declaration that the 
Provincial Statute is ultra vires ? U J 

(g) Appeal — Federal Court — Judgment of 
Sincle Tudge appealable to Division B^nch 
Whether appeal lies to Federal Court (Qucerc). 

Whether an appeal lies to the Federal Court from 
the judgment of a Single Judge of a High Court 
when the judgment is appealable to a Division 

Bench of the same High Court ? LI J 


Peary Lai Banerji, Senior Advocate, Federal 
Court, (Ahhtar Hussain, Advocate Federa, 
Court and M. H. Kidwai, Advocate Clnef 
Court, Oudh, with him) instructed by B. 
Banerji, Agent — for Appellant. 

Dr. Narain Prasad Asthana, Advocate-General, 
United Provinces (Sri Far am Saha i Advo¬ 
cate, Federal Court, and H. K.Qhose, Govern- f 
vient Advocate, Oudh, with him) '™ t ™ ted 
by Raizada Sumair Chand Jam, Agent — 

for Respondent. 

Gwyer C. J. — In this case the appe1 ' 

lant, who is the talukdar of Bhawanshahpur 
in Oudh, appeals against the decree of a 
Single Judge of the Chief Court of Oudh dis¬ 
missing his claim for a declaration of right 
under S. 42, Specific Relief Act. The plaintiff 
had asked for a declaration that the U. F. 
Tenancy Act, 1939 (Act 17 of 1939) in its en¬ 
tirety, or at least certain specified parts of 
the Act, was beyond the competence of the 
Legislature of the United Provinces to enact 
and was also otherwise void, invalid and 
inoperative. The respondents denied that 
any part of the Act was beyond the com¬ 
petence of the Legislature to enact. They 
allegod also that a suit challenging the vali¬ 
dity of an Act of the Legislature was not 
maintainable against them and that in any 
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0 case a suit for a mere declaration that an 
Act is invalid is barred under s. 42, Specific 
Relief Act. In order that the issues in the 
case may be properly understood, it will be 
convenient to give a brief account of the 
manner in which the talukdars of Oudh came 
to occupy the position which they now enjoy. 

The Kingdom of Oudh was annexed by the 
East India Company in 1856. It had long 
been the scene of misgovernment and dis¬ 
order; and in those lawless times powerful 
men were able to establish themselves on the 
soil or to extend their possessions at the ex¬ 
pense of their weaker neighbours. Among 
6 those who were thus dispossessed or reduced 
to the status of sub-proprietors were no doubt 
a number of proprietary village communities 
and village zamindars; but the belief of Lord 
Dalhousie, the then Governor-General, and 
his advisers that the greater part of the land 
in Oudh was held by proprietary village 
communities and village zemindars seems to 
have been without justification. Nevertheless, 
the first step taken by Government after the 
annexation, "perhaps with more of chivalrous 
justice than political prudence” (papers re¬ 
lating to Oudh presented to Parliament in 
1859, 62) was to make arrangements for a 
® summary settlement of the land revenue of 
the province for a period of three years, the 
settlement being made with the actual occu¬ 
pants of the soil, that is the village communi¬ 
ties and zamindars, without any recognition 
of proprietary right claimed by others. "Only 
those talukdars,” we are told, 

who could prove very antiquated title as village pro¬ 
prietors to the estates they held were allowed to 
retain their tenure^ and even then they were settled 
with, not under the superior title of talukdars, but 
as owners by prescriptive right of the villages 

and were 

not only excluded in favour of village proprietors of 
really independent origin, but often deprived of their 
® own hereditary villages, whioh their ancestors had 
actually founded. (Papers relating to Oudh pre¬ 
sented to Parliament in 1859, Montgomery's Report, 
para. 330). 

It is, therefore, scarcely a matter of sur¬ 
prise, that when the mutiny broke out at 
Lucknow in May 1867, the talukdars and their 
associates, with only a few exceptions, ranged 
themselves against the Government, and the 
work in connexion with the settlement begun 
in the previous year was completely undone. 
Few, if any, of the village zamindars and 
communities with whom, as occupants of the 
soil, the settlement had been made, had the 
power even if they had the will to withstand 
the resumption by the talukdars of their 
former power and influence. It was in these 
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circumstances that Lord Canning, the then $ 
Governor-General, issued his famous procla¬ 
mation on 15th March 1858, after the fall of 
Lucknow. The Governor-General stated that 
he deemed it right to make known "the mode 
in which the British Government will deal 
with the talukdars, chiefs, landholders of 
Oudh and their followers;” and after declaring 
that six named persons (afterwards reduced 
to five) who had given support and assistance 
to British officers were to be henceforward 
the sole hereditary proprietors of the land 
which they held when Oudh came under 
British rule, "subject only to such moderate 
assessment as may be imposed upon them,” / 
continued as follows : 

The Governor-General further proclaims to the 
people of Oudh that, with the abovementioned ex¬ 
ceptions, the proprietary right in the soil in the 
province is confiscated to the British Government, 
which will dispose of that right in such manner as 
to it may seem fitting. 

Taluqdars, chiefs, landholders, with their 
followers who made immediate submission 
to the Chief Commissioner of Oudh, sur¬ 
rendering their arms and obeying his orders 
were promised that their lives and honour 
would be safe, provided that they had not 
been guilty of murder, but as regards any 
further indulgence which might be extended 9 
to them they were required to throw them¬ 
selves upon the justice and mercy of the 
British Government. Lastly, this assurance 
was given : 

To those amongst them who shall promptly come 
forward and give to the Chief Commissioner their 
support in the restoration of peace and order, this 
indulgence will be large and the Governor-General 
will be ready to view liberally the claim which they 
may thus acquire to a restitution of their former 
rights. 

The last paragraph was inserted by Lord 
Canning at the instance of the Chief Com¬ 
missioner, Sir James Outram, who had ^ 
urged that the proposed confiscation was 
highly impolitic, and that it was advisable 
to secure the support of the landholders and 
chiefs by restoring their former possessions 
to them, subject to certain restrictions; but 
it will be seen that Lord Canning, though 
mitigating the rigour of the earlier part of tho 
proclamation, was unwilling to go beyond a 
promise of indulgence. Sir James Outram. 
however must have been well informed as 
to Lord Canning’s further intentions when 
he wrote to the landholders of Oudh with a. 
copy of the proclamation, that 

if you at once come in ready to obey his orders, pro¬ 
vided yon have taken no part in the atrocities 
committed on helpless Europeans, none of your 
lands will be confiscated and your claims to lands 
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held by you prior to annexation will be heard: 6 
I. A. 631 at p. 67. „ „ . , , 

The outcry whioh Lord Canning s procla¬ 
mation caused in the United Kingdom and 
elsewhere is well-known, but it was based 
upon a complete misunderstanding of Lord 
Canning’s true purpose. This is set out 
very clearly in his despatch written a few 
months later and dated 17th June 1858 
(Oudh Papers 1859, p. 62), in his letter of 
6th October 1858, to the Chief Commissioner 
of Oudh (Oudh Papers Cal. 1865) and m his 
despatch to the Secretary of State, dated 
25th November 1869 (Oudh Papers 426, 1861, 

pp. 22-24). 

’ From these documents, which are all on 
record and which we have not therefore 
thought it necessary to set out in full, it ap¬ 
pears that Lord Canning’s first and main 
pre-occupation was to secure the pacifica¬ 
tion of the province as speedily as possible, 
and this he did not feel able to do so long 
as the taluqdars and other landholders con¬ 
tinued to be bitterly opposed to him. He 
was not disposed to take too harsh a view of 
their attitude during the mutiny, since they 
had become subjects of the Crown only a 
few months before it broke out and by the 
introduction of British rule many had 
c suffered a loss of property and all had ex¬ 
perienced a diminution of the importance 
and arbitrary power that they had hitherto 
enjoyed:” (Oudh Papers 289, 1858, P ; 8.) He 
was disappointed that the proprietary vil¬ 
lage communities and the village zamindars 
had not taken the side of the Government 
during the mutiny and in spite of the policy 
whioh had instigated the first summary set- 
tlement in 1866. He had also begun to feel 
doubts about the views held by Lord Dal- 
housie’s Government on the subject of land 
tenures in Oudh; and he recognized that 
. many real injustices had been committed in 
d the course of the settlement which were 
calculated to alienate the taluqdars still fur¬ 
ther. Lastly, he had the predilection of an 
English nobleman of his generation for a ter¬ 
ritorial aristocracy of great families, who, 
subjeot to safeguards and restrictions which 
had been absent during the time of the 
nawabi, would form a stable and conserva¬ 
tive element in a province henceforward at 
peace. The confiscation proclamation was 
therefore only a means to an end. It gave 
the Government a tabula rasa tor the mitaa- 
tion of a new land policy. It enabled them 
to restore dispossessed proprietors and th us 

1 081)6 LA76371Tsar. 244 (P.O.), Nawab Malka 
jfthan Sahiba v. Deputy Commissioner of Luoknow. 


enlist their sympathy and support, but also 0 
to remove some of the more glaring evils of 
the former system. It enabled them to 
establish the taluqdars as a powerful terri¬ 
torial aristocracy, but at the same time to 
recognize rights formerly enjoyed by under¬ 
proprietors. It was in other words an im¬ 
portant part of Lord Canning’s policy of 
pacification; and if the strict legal rights of 
individuals had to yield in somo measure to 
more practical considerations of adminis¬ 
trative convenience and expediency, there 
can be no doubt that the immediate effect 
was to bring peace and order to a distracted 
province. And it may well be that even f 
those who suffered diminution in their legal 
rights have benefited in the long run by the 
restoration of the rule of law and a more 

settled system of Government. 

The proclamation and the letter of Sir 
James Outram were followed by a further 
letter from the new Chief Commissioner, Sir 
Robert Montgomery, in which the taluqdars 
were informed that provided they presented 
themselves at Lucknow and tendered their 
allegiance, all their offences would be for¬ 
given. Many taluqdars, they were told, had 
already presented themselves and had been 
pardoned and their estates re-settled with g, 
them for three years; but some were still at 
large in rebellion. Those who had not yet 
tendered their allegiance were assured that 
the Government would preserve to them 
their lives and property and confirm them 
in the estates possessed by them during the 
nawabi. This letter had the desired result 
and a second summary settlement which had 
already been taken in hand was completed 
in the following year. This settlement was 
on a wholly different basis from that of 
1856 - 57 , and most of the taluqdars fouml 
themselves reinstated in the estates which 
they held at the date of the annexation. The fr 
settlement was however only for three years, 
and the talukdars appear to have harboured 
doubts about the ultimate intentions of the 
British Government. Representations were 
made by Sir Charles Wingfield, who had 
succeeded Sir Robert Montgomery as Chief 
Commissioner of Oudh; and the following 

letter was sent to him on 10th October 1869. 

His Excellency in Council, agreeing with you as 
to the expediency of removing all doubts as to the 
intention of the Government to maintain the taluq¬ 
dars in possession of the taluqas for whioh they have 
been permitted to engage, is pleased to deolare that 
every taluqdar with whom a summary 
had been made since the re-occupation of the pro¬ 
vince, has thereby acquired a permanent herdita y 
and transferable proprietary right, namelyin the 
taluqa for which he has engaged, including the per. 
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petual privilege of engaging with the Government 
a for the revenue of the taluqa. This right is how¬ 
ever conceded subject to any measure which the 
Government may think proper to take for the pur¬ 
pose of protecting the inferior zamindars and village 
occupants from extortion, and of upholding their 
rights in the soil in subordination to the taluqdars. 
The Governor-General in Counoil desires that you 
will have ready, by His Excellency’s arrival in 
Lucknow, a list of the taluqdars upon whom a per¬ 
manent proprietary right has now been conferred; 
and that you will prepare sanads to be issued to 
those taluqdars at that time. The sanads will be 
given by, and will run in the name of, the Chief 
Commissioner, acting under the authority of the 
Governor-General. I am directed to add that, as 
regards zamindars and others, not being taluqdars, 
with whom a summary settlement has been made, 
b the orders conveyed in the Limitation Circular 
No. 31 of 28th January 1859, must not be strictly 
observed. Opportunity must be allowed at the next 
settlement to all disappointed claimants to bring 
forward their claims, and all such claims must be 
heard and disposed of in the usual manner. (Oudh 
Estates Act 1869, Sch. 1). 

Thereupon a form of sanad was prepared 
and received the approval of the Government 
in a further letter dated 19th October 1859, in 
which the following passage ocour3 : 

The sanads declare that while, on the one hand, 
the Government has conferred on the taluqdars and 
on their heirs for ever the full proprietary right in 
their respective estates, subject only to the payment 
of the annual revenue that may be imposed from 
C time to time, and to certain conditions of loyalty and 
good service on the other hand, all persons holding 
an interest in the land under the taluqdars will be 
seoured in the possession of the subordinate rights, 
whioh they have heretofore enjoyed. The meaning 
of this is that, when a regular settlement of the 
province is made, wherever it is found that zemin¬ 
dars or other persons have held an interest in the 
soil intermediate between the raiyat and the taluq- 
dar, the amount or proportion payable by the inter¬ 
mediate holder to the taluqdar and, the net jama 
finally payable by the taluqdar to the Government, 
will be fixed and recorded after careful and detailed 
survey and inquiry into eaoh case, and will remain 
unchanged during the currency of the settlement, 
the taluqdar being, of course, free to improve his 
inoome and the value of his property by the re- 
d olamation of waste lands (unless in cases where usage 
has given the liberty of reclamation to the zemin¬ 
dar), and by other measures of which he will receive 
the full benefit at the end of the settlement. Where 
leases (pattas) are given to the subordinate zemin¬ 
dars. they will be given by the taluqdar, not by the 
Government. This being the position in which the 
the taluqdars will be placed, they cannot, with any 
show of reason, complain if the Government takes 
effectual steps to re-establish and maintain in sub¬ 
ordination to them the former rights, as those 
existed in 1855, of other persons whose connexion 
with the soil is in many cases more intimate and 
more ancient than theirs; and it is obvious that the 
only effectual protection, whioh the Government can 
extend to these inferior holders, is to define and 
record their rights, and to limit the demand of the 
taluqdar as against suoh person during the ourrenoy 
of the settlement to the amount fixed by the Govern¬ 
ment as the basis of its own revenue demand. (Oudh 
Estates Act, 1869, Soh. 1.) 


Among these sanads was one granted to e 
Babu Sitla Bakhsh the predecessor in title 
of the appellant, in the following terms : 


Know all men that whereas by the Proclamation 
of March 1858 by His Excellency the Rt. Hon’ble 
the Viceroy and the Governor-General of India, all 
proprietary rights in the soil of Oudh, with a few 
special exceptions, were confiscated and passed to the 
British Government, which became free to dispose of 
them as it pleased, I, George Udny Yule, Officiating 
Chief Commissioner of Oudh, under the authority 
of His Excellenoy the Governor-General of India in 
Council, do hereby confer on you the full proprietary 
right, title and possession of the Estate of Bhawan- 
shahpur in zilla Sultanpur consisting of the villages 
as per list attached to the kabooliyat you have exe¬ 
cuted, of which the present Government revenue is 
Rs. 3,913. Therefore this sunad is given you in 
order that it may be known to all whom it may 
concern that the above estate has been conferred 
upon you and your heirs for ever, subject to the pay¬ 
ment of such annual revenue as may from time to time 
be imposed, and to the conditions of surrendering all 
arms, destroying all forts, preventing and reporting 
crime, rendering any service you may be called upon 
to perform, and of showing constant good faith, 
loyalty, zeal and attachment to the British Govern¬ 
ment according to the provisions of the engagement 
which you have exeouted, the breach of any one of 
which at any time shall be held to annul the right 
and title now conferred on you and your heirs. It is 
another condition of this grant that in the event of 
your dying intestate or of any of your successors 
dying intestate the estate shall descend to the nearest 
male heir, according to the rule of primogeniture, 
but you and all your successors shall have full power 
to alienate the estate either in whole or in part by 
sale, mortgage, gift, bequest or adoption to whomso¬ 
ever you please. It is also a condition of this grant 
that you will so far as i3 in your power promote the 
agricultural prosperity of your estate, and that all 
holding under you shall be secured in the possession 
of all the subordinate rights they formerly enjoyed. 
As long as the above obligations are observed by you 
and your heirs in good faith, so long will the 
British Government maintain you and your rights 
as proprietors of the above mentioned estate, in con¬ 
firmation of which I herewith attach my seal and 
signature. 




This sanad, to complete the history of 
the talnka, was confirmed with all other 
sanads granted at the same time by the h 
Oudh Estates Act, 1869, an Act passed (inter 
alia) for the purpose, as stated in its pre¬ 
amble, of preventing any doubts as to the 
nature of the rights of talukdars and others 
in the estates granted by the sanads and as 
to the course of succession thereto. It may 
be added that the two letters of 10th and 19th 
October 1859, quoted above, are set out in the 
schedule to the Act and thereby given statu¬ 
tory force. In 1989 the United Provinces 
Tenancy Act was passed, the preamble to 
the Act reciting that it was expedient to 
consolidate and amend the law relating to 
agricultural tenancies and other matters 
connected therewith in Agra and Oudh. It 
was the latest of a series of Acts dealing 



Jagannath Baksh V. United Provinces ( Gwyer C. J.) Federal Court 33 


1943 

■with the same subject, and we are happily 
relieved from the task of analysing its pro. 
visions in detail, because the Advocate. 
General of the United Provinces, in answer 
ito a question put to him by the Court, ad¬ 
mitted that some of those provisions did 
undoubtedly cut down the absolute rights 
claimed by the talukdars to be comprised in 
the grant of their estates, as evidenced by 
sanads suoh as that which we have set out 
above. In these circumstances, it is not 
necessary for us to consider the precise 
scope of the condition in the sanad, which 
was much debated in the Court below, that 
> “all holding under you shall be secured in 
the possession of all the subordinate rights 
which they formerly enjoyed, or to decide 
whether or not the Act now m question 
gave rights to persons who (to use the 
learned Judge’s words) had no right or title 
whatsoever from the beginning, and by 
doing so was expropriating the rights of the 
talukdars who held absolute titles subject 
only to under—and ex-proprietary rights. 
We prefer to deal with the question on 

br °There 8 can be no doubt at all, and we so 
|hold, that the provisions of the Act fall 
within entry No. 21 of the Provincial Legis¬ 
lative List, and that it was pnma facie 
within the competence of the Provincia 

Legislature to enact it. If therefore the £P- 
_ r%r\Y\ are to prevail, it 


ijLieeisiaiiULw tu -v. — - . 

pellant’s contentions are to prevail, it 
necessary to see whether there are any 
other provisions in the Constitution Act 
which prohibit a Legislature from P^smg 
legislation of this kind, at any 
the talukdars are concerned, or in any 
•wav its power to do so. First it is said that 
the provisions of the Act ^ch are com¬ 
plained about in this case fall within S. 299 
( 2 ), Constitution Act, which provides that a 
d Provincial Legislature has no power to pass 

a law authorising the compukory aequ.BN 

tion for public purposes of any la ° d ; u "'^ 8 
the law provides for the payment of com- 
'pensation for the property acquired. I 
answer to this is that a law which regu- 
lates the relations of landlord and tenant 
and thereby diminishes the rights w ic 
the landlord has hitherto exercised in con- 
nexion with his land does not authorize 
the compulsory acquisition of the land for 
public or any other purposes; and therefore 
the question of compensation does not. arise. 
Next, it is said that 8. 800 (D affects he 
matter. That sub.seotion enacts that the 
executive authority of a Province shall not 
1943 F.O./5 & 6 


be exercised, except on an ordor of the o 
Governor in the exercise of his individual 
judgment, so as to derogate from any grant 
or confirmation of title of or to land, or of 
or to any right or privilege in respect of 
land or land revenue. We are quite unable 
to appreciate the relevance of this enactment 
to the circumstances now before us. It is 
not the executive, but the legislative, autho¬ 
rity of the Province which has derogated 
from the grant embodied in the sanad, if 
derogation there be. It was attempted to 
base an argument on the fact that the exe¬ 
cutive authority of the Province is not to be 
exercised in this particular class of case ex- / 
cept on an order of the Governor given in 
the exercise of his individual judgment; and 
various other provisions in the Act were 
cited to us which contained references to the 
individual judgment of the Governor, parti¬ 
cularly S. 50 (3), which provides that the 
validity of anything done by a Governor 
shall not be called in question on the ground 
that he ought or ought not to have exercised 
his individual judgment. From these it was 
sought to establish that there was some pe- 
culiar sanctity about acts of the Governor 
done in the exercise of his individual Judg¬ 
ment; and that where powers of this kind g 
existed for any particular purpose, the powers 
of the Legislature in that sphere were ex¬ 
cluded. So at least we understood counsel 

for the appellant to argue. 

The purpose of S. 300 (l) is, wo should 

have thought, reasonably plain. There is 
power in certain circumstances to derogate 
from a Crown grant by mere executive act, 
without the intervention of the Legislature 
at all. Thus, to take a familiar example, it 
is a common practice in India to make grants 
of Crown lands with a condition that the 
land may be resumed at any time, if required 
for some public purpose. There would there- 
fore be nothing illegal in the Governor of an 
autonomous province by a stroke of thepen 
resuming possession of lands so granted. This 
he would ordinarily do on the advice of the 
Minister concerned; but the effect of s. 800 (1) 
is that a Governor who received such advice 
from a Minister in connexion with the grants 
of land which are mentioned in that sub¬ 
section would be doing nothing unconstitu¬ 
tional if he declined to accept the advice. 
The holder of a Crown grant would there, 
fore be protected against possible injustice, 
if (to take an extreme case) a Minister 
desired to carry out a confiscatory policy by 
means of his executive powers and without 
parliamentary debate or authority. The pro- 
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a visions of S. 50 (3) speak for themselves and 
need no further comment from us. 

The doctrine that a grantor may not dero¬ 
gate from his own grant cannot be applied 
in such a way as to limit legislative powers. 
For this proposition (1931) 1 ch. 169 2 is an 
authority, if authority be needed; and it is a 
particularly strong case, because there the exe¬ 
cutive and the legislative power were both 
vested in the Crown, the grant being one of 
Crown lands in the territory of a Crown Pro¬ 
tectorate, where the legislative as well as the 
executive authority belongs to the Crown. 
Still less then can an Act of a properly con- 
b stituted Legislature be held to be incapable 
of derogating from a Crown grant, assuming 
that the subject-matter of the grant was 
otherwise within the competence of the 
Legislature. It is true that the Crown, re- 
presented by the Governor, is a part of every 
Provincial Legislature; but it is to be ob¬ 
served that the Governor’s power to refuse 
his assent to a bill is under the Constitution 
Act a discretionary power, whereas his 
“order” under s. 800 (l) is to be given in his 
individual 'judgment. Nothing could more 
clearly show the distinction between exe¬ 
cutive and legislative action in that parti- 
c cular case. 

Some observations of Lord Mersey, deli¬ 
vering the judgment of the Privy Council 
in 1911 A. C. 87 3 at p. 94 were cited to us as 
authority for saying that a subordinate 
Legislature (in that case the Legislature of 
a Canadian Province) cannot by legislation 
derogate from a grant previously made by 
the Government of the Province. The facts 
of the case, when carefully examined, do not 
support the contention. By 8. 146, British 
North America Act, the King in Council was 
given power, on addresses from the Houses 
of the Dominion Parliament and from the 
d Houses of the respective Legislatures of the 
Colonies or Provinces of Newfoundland, 
Prince Ed ward Island and British Columbia, 
to admit those Colonies or Provinces, or any 
of them, into the Dominion, on such terms 
and conditions in each case as might be ex¬ 
pressed in the addresses and as the Crown 
might think fit to approve, subject to the 
provisions of the British North America 
Act; and -the provisions of any Order in 
Council in that behalf were to have effeot as 
if enacted by Parliament. In 1871 British 

2. (1931) 1 Ch. 169 : 99 L. J. Ch. 483 : 143 L. T. 
623 : 46 T. L. B. 566, The North Charterlacd 
Exploration Co. (1910) v. The King. 

3. (1911) 1911 A.O. 87 : 80 L.J.P.C. 69 : 108 L. T. 
404 : 27 T.L.B. 57, Burrord Power Co. v. Rex. 
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Columbia was admitted into the Dominion, e 
subject to certain Terms of Union between 
the Dominion and the Province which, in 
accordance with the section just quoted, took 
effect as if they had been enacted by Parlia¬ 
ment. By one of the Articles of the Terms 
of Union, the Dominion Government under¬ 
took to secure the construction of a railway 
communication between the Canadian rail¬ 
way system and the British Columbia sea¬ 
board and the Goverment of British Columbia 
agreed to convey to the Dominion Govern¬ 
ment for the purposes of the construction of 
the railway certain public lands along the 
line of railway throughout its entire length in f 
British Columbia. The conveyance of this 
land, known as the railway belt, was duly 
effected by later statutes of the Provincial 
Legislature. It was admitted that the grant 
of “public lands” to the Dominion Govern¬ 
ment passed the water rights incidental to 
those lands; and therefore when by a later 
Act the Provincial Legislature attempted to 
assign certain of those rights to the appel¬ 
lants, the Privy Council had no difficulty in 
holding the assignment to be ultra yires. 
But it will be seen, firstly, that the original 
grant of the lands was effected by means of 
a*Provinoial Statute, and secondly, that the g 
undertaking to convey them had effeot, by 
reason of S. 146, British North America Act, 
as though it had been contained in an Act of 
Parliament. The Provincial Government’s 
assignment was therefore of something with 
whioh they had already parted and was also 
inconsistent with an Act of Parliament which 
was as much part of the constitutional 
arrangements of the province as the British 
North America Act itself. In these circum¬ 
stances, Lord Mersey’s words were clearly 
used in a popular and general, rather than 
in a strictly legal sense. 

Counsel for the appellant laid great stress h 
on the Crown Grants Act, 1896, S. 8 . The 
preamble to that Act recites that doubts had 
arisen as to the extent and operation of the 
Transfer of Property Act, 1882, and as to 
the power of the Crown to impose limita¬ 
tions and restrictions upon grants and other 
transfers of land made by it or under its 
authority, which it was expedient to remove. 
Certain provisions of general application in 
the Act of 1882 had been found to conflict 
with provisions in the sanads, and the power 
of the Crown to impose limitations and res¬ 
trictions other than those known to the gene¬ 
ral law had been challenged. Accordingly, 
the Act first provided that every grant or 
transfer of land by or on behalf of the Crown 
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should be construed and take effect as if 
the Act of 1882 had not been passed, and, 

secondly, that all provisions, restrictions con- 

0 * 9 ... .. . . . __;*wwi in anv 


secondly, \>ux%b ~ 1 . 

ditions and limitations over contained in any 

such grants or transfers should be valid and 
take effect according to their tenor, any rule 
iof law, statute or enaotment of the Legisla¬ 
ture notwithstanding. The words provi¬ 
sions, restrictions, conditions and limitations 
over’* must be construed with reference to 
the purpose of the Act. and plainly refer to 
the course of descent, inheritance, devolution 
and the like. They cannot refer to such mat¬ 
ters as the relations between a sanad-holder 
and his tenants: see 27 ALL. 634 and A. I. R. 
1932 Nag. 75. 6 Nor could anything in the 
Crown Grants Act limit the power of a 
Legislature to pass such legislation as it 

Ithought fit thereafter. , . . 

I£ once it be found that the auhjeot- 

matter of a Crown grant is within the coda- 

petence of a Provincial Legislature, noti ng 

can prevent that Legislature from legislating 

about it, unless the Constitution Act itself 

expressly prohibits legislation on thesubjeot, 

either absolutely or conditionally, bate- 
guards may be found in the Constitution Act 
against hasty or improvident legislation on 
some matters, as for loanee, be Proh^on 


somemaiitua, -- ’ *. , - Dla 

against the introduction of certain leg^ 1 
tive proposals without the prior sanction of 
the Governor; or the clause in the Gover 
nor’s Instrument of Instructions to which 

our attention was drawn in a receilfca PP e ^ 
requiring him to reserve for the signification 
of His Majesty’s pleasure any bill which 
affects the permanent settlement, 
appeal now before us, we are concerned with 

the question of legislative 1 
and we decline to extract firom delaying “ 
safeguarding provisions of the Constitution 
'ActAnything which would prohibit a Legis- 
faturefrom legislating at all. Such a p* 
bition must be express and specific. smce as 
we have observed in another case, every m. 
tendment ought to be made in ^vour o a 
Provincial Legislature which is exercising 

its legislative powers. 

It was admitted before us that there had 
been earlier tenancy legislation in the Uni¬ 
ted Provinces no less open to objection from 
the taluqdars’ point of view as derogating 
from their sanads than the Act of 1939; bu 
it was urged that in some cases the extent 
0 , im portance of the Act had not been such 

4 (*05) 27 All. 634 : 8 O.O. 317:32 I.A. 203 [P.C.), 

.“SalSYi1.0. 760 : 28 

S N.L B. 169 (F.B.), Lakehmipraead v. Poruahottam. 


as to merit serious criticism, and that in others 
the Act embodied a compromise arnvod at 
between the taluqdars and the Government 
of the day. The taluqdars were under no 
obligation to protest against an Act, if they 
did not think it worth their while to do so ; 
and our decision in the present appeal is not 
in any way influenced by their acquiescence 
in earlier legislation. We desire, however, to 
point out that what they are now claiming 
is that no Legislature in India has any right 
to alter the arrangements embodied in their 
sanads nearly a century ago; and, for all we 
know they would deny the right of Parlia¬ 
ment itself to do so. We hope that no res-, / 
ponsible Legislature or Government would 
ever treat as of no account solemn pledges 
given by their predecessors; but the re¬ 
adjustment of rights and duties is an inevita- 

ble process, and one of the functl0 ^ 3 of 
Legislature in a modern State is to effect that 
re-adjustment, where circumstances have 
made it necessary, with justice to all con- 
cerned. It is, however, not for this Court to 
pronounce upon the wisdom or .the J^ice 
in the broader sense, of legislative Acts, it 
can only say whether they were validly en¬ 
acted and in the present case we are satisfied 
that neither the U. P. Tenancy Act, 1939 as 
a whole, nor any of those provisions of it 
which are set out in the schedule to the 
plaint, are open to challenge on any of the 
grounds which have been argued before us. 
We therefore dismiss the appeal with costs. 

We have not thought it necessary, since 
we are dismissing the appeal upon the merits 
to express any opinion on two pmnte' 
by the Advocate-General of the United Pro. 
vinces, that is, whether any suit lies under 
s. 42, Specific Belief Act, against a Provincial 
Government for a declaration that a provincial 
statute is ultra vires, and whether an appeal 
will lie to this Court from the judgment of a 
single Judge of a High Court when He judg¬ 
ment is appealable to a Division Bench of the 
same High Court. Both points seem to us to 
be of some difficulty and we should be un¬ 
willing to decide them except after full argu- 
ment; but we mention them now that it may 
not be assumed hereafter that we have by 

our silenoe tacitly accepted either of them. 
R K Appeal dismissed. 
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Cal. 285 (S.B.)) 

4th June 1943 

Varadachariar C. J., Zafrulla Khan 

and Rowland JJ. 

Emperor 

v. 

0 

Benoari Lall Sarma and others 
Respondents. 

Case No. 8 of 1943, 

(a) Government of India Act (1935), S. 205— 
Ordinance 2 of 1942 does not affect jurisdiction 
of Federal Court and Ordinance is not ultra 
vires on that ground. 

It cannot be said that Ordinance 2 of 1942 was 
beyond the power of the Indian Legislature and the 
Governor General’s ordinance-making authority, 
for the reason that it affected the jurisdiction of the 
Federal Court in so far as it took away the appellate 
and revisional jurisdiction of the High Court. All 
that the Constitution Act declares about the juris¬ 
diction of the Federal Court is that appeals shall lie 
to that Court from the decisions of the High Court, 
when certain points are involved therein. Such a 
provision does not admit of the interpretation that 
the jurisdiction of the High Court should never be 
affected by Indian legislation because the indirect 
effect thereof might be to affect the number or 
classes of cases which might otherwise come up before 
the High Court and thus afford a possibility of their 
being carried on appeal to the Federal Court. Under 
the express terms of S. 223, it is within the power 
of the Indian Legislature to alter the jurisdiction 
and powers of the High Court. [P 42 g,h; P 43a] 

C. P. C. — 

(’40) Chitaley, Government of India Act, 1935, 
S. 205, Page 3470. 

* (b) Special Criminal Courts Ordinance (2 of 
1942), Ss. 5, 10 and 16 — Ss. 5, 10 and 16 are 
ultra vires (Per Varadachariar C.J., and Zafrulla 
Khan J.; Rowland J\, contra). 

Per Varadachariar C. J. and Zafrulla 
Khan J. — So long as Ss. 5, 28 and 29, Criminal 
P. G., have not been “altered, repealed or amended 
by a competent Legislature or other competent autho¬ 
rity,” (8. 292, Govt, of India Act) they must govern 
every criminal proceeding both as regards the tribunal 
by which a crime is to be tried and as to the procedure 
to be followed (including rights of appeal, revision, 
eto.). Ordinance 2 of 1942 has not by itself repealed 
Ss. 28 and 29, Criminal P. C. It is only the order 
of the executive authority passed under S. 5, 10 
or 16 of the Ordinance, in respect of each case or 
group or olass of cases that in fact operates to repeal 
those provisions of the Code to divest the regular 
Courts of their jurisdiction and to invest the Special 
Courts with jurisdiction to try any particular case or 
group or olass of cases. Such executive orders can¬ 
not in law have any suoh effect and therefore Ss. 5, 
10 and 16 of the Ordinance are open to objection as 
having left the exercise of the power thereby con¬ 
ferred on executive officers to their absolute and 
unrestricted discretion, without any legislative pro¬ 
vision or direction laying down the policy or condi¬ 


tions with reference to which that power is to be 
exercised. Further, the powers of the High Court, 
though in form taken away by S. 26 of the Ordi¬ 
nance, are in fact only taken away by the order of 
the executive officer, beoause it is only on such order 
or direction being given that any case becomes a 
proceeding before a Special Court for the purpose of 
S. 26. Hence, Ss. 5, 10 and 16 of the Ordinance are 
ultra vires and Courts which are authorized to try 
and convict by virtue of order under these sections 
have no jurisdiction to do so. [P 43d; P 55 e,f,g,h] 

(Per Rowland J.) — The power to do what was 
done here, that is to say to bring about the exercise 
of jurisdiction by a Special Judge and the ousting of 
the jurisdiction of the ordinary Court, can be dele¬ 
gated if the form in which it was delegated was that 
of an authority to make rules. And if there is a 
power to delegate authority it is not for the Courts 
to dictate the form and manner in which that power 
is to be exercised. [p 64d,e] 

(c) Government of India Act (1935), Sch. 9, 
S. 72 — Difference between legislation by 
Ordinance and ordinary legislation explained 
(Per Varadachariar C. J., and Zafrulla Khan J.). 

Legislation by ordinance has no doubt been given 
the same effect as ordinary legislation and the ambit 
as to the subject-matter is the same in both oases. 
But there are two fundamental points of difference : 
One 4s that by the very terms of S. 72 of Sch. 9, 
Constitution Act, the operation of the Ordinance is 
limited to a period of six months and secondly, it is 
avowedly the exercise of a special power intended to 
meet an emergency. It is only consistent with the 
special character of this kind of law-making that the 
responsibility for it should have been laid on the 
Governor-General whose personal judgment and dis¬ 
cretion must be taken to be a very important factor. 

It may be that his position too cannot be described 
as that of the “agent” or "delegate,” but the very 
conception underlying the ordinance-making power 
so connects it with the personal judgment and dis¬ 
cretion of the Governor-General that the objection 
against delegation to subordinate executive autho¬ 
rities of any matter of principle is a serious one. 

[P 54d,e] 

(d) Interpretation of Statutes—Court cannot 
go beyond natural construction (Per Rowland J.). 

Ordinarily the Courts construing the language of 
a statute will assign to it that- meaning which, con¬ 
sistently with the language used, is favourable to the 
liberty of the subject. The function of Judges is to 
give words their natural meaning, not perhaps, in 
war time, leaning towards liberty but remembering, 
that in a case in which the liberty of the subjeot is 
concerned they cannot go beyond the natural con¬ 
struction of the statute. It is not for the Court to 
concern itself with policy where the law is clear but 
to give effect to its provisions, however injurious it 
may conceive the consequenoes to be. [P 58e; P 63f] 

C. P C — 

(’40) Chitaley, Preamble Note 7 Pts. 5 and 8.' 

(e) Government of India Act (1935), Ss. 223, 

311 (6)—Jurisdiction of High Court can be taken 
away by Ordinance. 

The jurisdiction of the High Court be taken 
away by an Ordinance of the Governor-General by 
virtue of S. 311 (6). [P 59 cj\ 

(I) Special Criminal Courts Ordinance (2 of 
1942), S. 1 (3)—Governor-General is sole judge 
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of existence of emergency — Merely because t 
Ordinance is left to be brought into force by c 
Provincial Government, it is not ultra vires j 

(Per Rowland J .)• ( 

The question whether an emergency existed at the r 
time when the Ordinance is made and promulgated ^ 
is a matter of which the Governor-General is the 
sole judge. And where the Governor-General has C 
declared that an emergency has arisen and P^ses an f 
Ordinance, the mere fact that the Ordinance is Jleft , 
to be brought into force by the Fnmnil Govern- 1 
ment does not make it ultra vires of S. p 7- of Sch. 9 
Government of India Aot. t p 69c ’ p 7 J 

(e) Interpretation of Statutes — History of 
legislation and facts giving rise to enactment 
can be referred to (Per Rowland J.). 

b Such topics as the history of the legislation and the 
facts which give rise to the enactment may usefully 
be employed to interpret the meaning of the statute, 
though they do not afford conclusive argument. 

Q p _ 

(’40) Chitaley, Preamble N. 8 Pt. 3. 

(h) Interpretation of Statutes — Rule 
preamble cannot be made use ©f to contro 1 t 
enactment—Scope and meaning of rule, ex 
plained (Per Rowland J .)• 

The rule that “the preamble cannot be made use 

of to control the enactments the “ selves V^ e °„ t i s e J 
are expressed in clear and unambiguous terms, is a 
particular application of a wider principle inconstru- 
?ng every kind of instrument by which a egal right 
c is treated, obligation imposed 01 the 

Court has to look to the actual words creating the 
r£ht imposing the obligation or conferring the 
3er as the cose may be. If such words are in 
the enactment, it is to that the Court must l<x>h 
in a preamble, to that. *- ' ’ 

(^ 40 ) Chitaley, Preamble N. 10 Pt. 2. 

S N Banerji (Amiruddin Ahmad with him) 
'intruded by B. Bunerji, Agent - ^ ^ 

Broiendra Mitter, Advocate-General of 

iJL B. Eaeimi with him) intruded 

bv K. Y. Bhandarkar, Agent — _ 

^ for the Governor-General in Council. 

j Sardar Raghbir Singh (For Nos. 1-5), N. C. 
d Chatter jee (Sardar Raghbir Singh with him) 

/for tfos. 6-10), S. B. Sinha (Sardar Raghbir 
Singh with him) (for Nos, 11-16) and Rax 
Bahadur Barish Chandra (Sardar Raghbir 

Singh with him) instructed by Sarda *£ anJlt 
Singh Narxda, Agent - for Respondents. 


Varadachariar C. J. -This is an appeal 
by the Crown from a judgment of a bpecial 
Benoh of the Calcutta High Court in a cri¬ 
minal revision case. It seeks the reversal of 
a pronouncement by the High Court to the 
effect that certain provisions of an Ordinance 
(entitled the Special Criminal Courts Ordi¬ 
nance) published by the Governor-General 
early in 1942 are void or ultra vires the 
Governor-General. It is sufficient at this 
stage to say that the Ordinance provides for 


the constitution of three classes of Courts of 0 
criminal jurisdiction, described as Special 
Judges, Special Magistrates and Summary 
Courts and empowers Provincial Govern¬ 
ments to appoint to these offices persons 
with specified qualifications. The classes of 
cases to be tried by these tribunals are de¬ 
fined in terraes which have given rise to the 
main contentions advanced in the case and 
this portion of the Ordinance will require 
detailed consideration. The Ordinance fixes 
the maximum sentence which each of these 
tribunals can impose and declare that cer¬ 
tain provisions of the Criminal Procedure 
Code as to the mode of trial, e. g., those relat- / 
ing to commitment, trial by jury etc., are 
inapplicable to proceedings under the Ordi¬ 
nance. The provisions of the Criminal Proce¬ 
dure Code relating to summoning of witnesses, 
recording of evidence, granting of bail, grant¬ 
ing of adjournments, etc., are also modified. 

A right of appeal is given in certain cases 
from the decisions of Summary Courts to 
Special Magistrates and in certain cases 
appeals lie from the decisions of Special 
Magistrates to Special Judges. There is 
however no appeal from the decision of a 
Special Judge, but a limited provision is 
made for what is described as a review by g 
a person nominated by the Provincial Govern- 
ment from among the Judges of the Hig i 
Court. Except as stated above, there is to be 
no right of appeal from any order or sen¬ 
tence of a Court constituted under the Ordi¬ 
nance and no Court is to have authority to 
revise such order or sentence or to transfer 
1 any case from such Court or to make any 
order under S. 491, Criminal P. C., or have 
\ any jurisdiction of any kind in respect of 
l any proceedings of any such Court. It \s 
finally declared that the provisions of the 
• Criminal Procedure Code shall apply to pro- 
!. ceedings under the Ordinance except in so far h 
) as they are inconsistent with the provisions 
r of the Ordinance. The preamble recites that 
r a n emergency has arisen which makes it 
it necessary to provide for the setting up of 
Special Criminal Courts. Section 1 (3) how- 
fc l ever enacts that the Ordinance shall come 
il into force in any Province only if the Pro- 
i. vincial Government, being satisfied of the 
Df existence of an emergency arising from a 
ie hostile attack on India or on a country 
je neighbouring on India or from the immi. 
.i. nence of such an attack, by notification in 
al the Official Gazette, declares it to be in force 
ae in the Province. A later amendment added 
iia “any disorder within the Province ' to the 
or emergency-causes enumerated in the clause. 
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a The Ordinance was brought into force in 
Bengal early in April 1942. The respondents 
here, who were the petitioners before the 
High Court, were tried by a Special Magis¬ 
trate functioning under the Ordinance and 
sentenced to rigorous imprisonment for a 
term of two years. They invoked the revi- 
sional jurisdiction of the High Court, con- 
tending that the Ordinance was ultra vires, 
and that the revisional jurisdiction was 
therefore not excluded by s. 26 of the Ordi¬ 
nance. On the same ground, they contended 
that the Special Magistrate had no jurisdic¬ 
tion to try them. 

b A variety of arguments seem to have been 
urged before the High Court, in support of 
the revision petition. It is at present suffi¬ 
cient to refer to two of them : 

(1) Section 72 gives the Governor-General 
power to make an Ordinance only in cases 
of an existing emergency, to be determined 
by the Governor-General and not in a case 
of a future or prospective emergency, the 
existence of which is left to the Provincial 
Government to decide. 

( 2 ) The purpose of the Ordinance can be 
effectuated only by legislation; but in the 
most essential matters, the Ordinance does 

c not legislate; it leaves it to the Provincial 
Government or to someone empowered by 
the Provincial Government to do so. These 
matters are (a) exclusion of interference by 
the High Court with the orders of the Spe¬ 
cial Courts under the Ordinance; (b) the 
setting up of Special Courts; and ( 0 ) the 
conferring upon those Courts of jurisdiction 
to try particular cases or class of cases. 

On the first question, the Chief Justice and 
Ehundkar J., accepted the contention ad¬ 
vanced on behalf of the Crown. But Sen J. 
was of the opinion that as the Ordinance 
showed on its face that in the opinion of the 

d Governor-General an emergency necessitat¬ 
ing the measure had not arisen at the time 
of its promulgation, it was ultra vires the 
Governor-General. He also held that the 
Ordinance was ultra vires on the additional 
ground that the Governor-General had de¬ 
legated to the Provincial Government the 
function of deciding whether or not an 
emergency requiring the application of the 
Ordinance had arisen. The second question 
was split up into several sub-heads to facili¬ 
tate discussion. In the end, the learned Chief 
Justice held that ,■. * 

as the Ordinance in Ss. 5, 10, 14 and 16 empowers 
persons other than duly authorized Legislatures to 
repeal ad hoc certain provisions of the Griminal Pro¬ 
cedure Code and of the Letters Patent of the High 
Court, 


it was so far invalid. Khundkar J. stated e 
his conclusion as follows: 

The power which has been given by the Ordinance 
to the Provincial Government is a power to effectuate 
the jurisdiction of Special Criminal Courts by making 
orders in individual cases or groups of cases and the 
exercise of that power is entirely unconfined by any 
rule or condition .... Section 72 in Sch. 9, Govern¬ 
ment of India Act, 1935, does not authorize the 
Governor-General to leave it to the Provincial Govern¬ 
ment to make provision in this way for the jurisdic¬ 
tion of the Special Courts contemplated by the 
Ordinance. 

Sen J. did not deal with this question 
independently, as he felt that he could not 
usefully add anything to what the Chief 
Justice and Khundkar J. had stated on the 
point. In the result, the High Court held 
that the present respondents had been con¬ 
victed by a Court which had no jurisdiction 
to deal with them and they accordingly direct¬ 
ed their release, apparently in the exercise of 
their powers under s. 491, Criminal P. C.; 
they however added that the respondents 
should be re-arrested and dealt with in the 
ordinary Courts, according to the ordinary 
process of law. 

As one reads the summary above given of 
the provisions of the Ordinance, it cannot 
escape notice that from the point of view of <7 
jurisdiction and powers, it is the High Court 
that has been most affected. The Summary 
Courts function along side the Subordinate 
Magistrates under the Criminal Procedure 
Code and the Special Magistrates along side 
the First Class Magistrates under the Code 
and the Special Judge alongside the Sessions 
Judge; only they have been invested with 
increased powers and provided with a greatly 
simplified procedure. Excepting for a limited 
provision in S. 13, the High Court is deprived 
of all powers over and concern with the ad¬ 
ministration of criminal justice in the cases 
dealt with under the Ordinance, deprived h 
even of its powers of transfer or revision 
and of its special power under S. 491 and all 
this happens, not in respect of special crimes 
declared as such by the Ordinance, nor of 
crimes specially arising out of the war emer¬ 
gency or internal commotion, but even in 
respect of ordinary crimes under the Indian 
Penal Code. It was, to say the least, an 
embarrassing position for the High Court to 
be called upon to examine the validity of a 
law which has meted out such treatment to 
itself. The restrained observation of the 
learned Chief Justice that "the position is a 
difficult one for us to deal with” seems true 
in a wider sense than the context may 
suggest. 
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The provisions of the impugned Ordinance 
may now be examined in some detail. It 
•will be convenient to group them under 

three heads : 

(a) Provisions constituting the new or 
Special Courts, defining their powers and 
regulating their relations inter se; (b) provi¬ 
sions stating the differences in the procedure 
governing trials, appeals etc. between cases 
tried by the ordinary criminal Courts and 
cases tried by the Special Courts; and (c) pro. 
visions defining or marking of the cases to 
be tried by the Special Courts and taking 
them out of the category of casses which in 
f, the normal course would have been tried by 

the ordinary criminal Courts. 

Head (a) may be briefly dealt with, as there 

is little comment to make thereon. Sections 
3 4 9 and 15 provide for the constitution of 

the' special Courts, ss. 6 , 7, 10, . 12 ’ 1 ?. and ^ 
lay down the limits of their jurisdiction and 
powers and SS. 13 and 19 regulate the rela¬ 
tions between them in the matter of appeal- 
ability. Section 8 provides for the review 
in certain cases of the decisions of a Special 
Judge by a Judge of the High Court nomi¬ 
nated by the Provincial Government. 

The provisions relating to head (b) may 
be sub-divided into two categories or consi¬ 
dered from two points of view ; (l) as they 
affect the protection or privileges secured to 
an accused by the ordinary law, and (2) as 
they affect the jurisdiction and powers of the 
High Court in particular. Under the first 
sub-head. the following provisions may be 
noted. Section 27 saves the applieation of 
the Criminal Procedure Code and.of oth 
laws to proceedings before the special .tori* 

to the extent they are not inconsistent with 

the provisions of the Ordinance. See also 
8 2 (2). There are certain changes introduced 

by the proviso to s. 6 (l) by s. 18 M and 
d 8 19 (2), by ss. 17, 21, 23, 24A and 25, some 
of which at any rate are serious enough. 
But as they do not bear on the Actions 
raised for decision in the case, we PM® them 
by with a brief notice. The Special Judge 
corresponds to the Sessions Judge un e 
Code, but the necessity for commitment and 
the requirement of trial by jury (or with the 
aid of assessors, as the case may be) are dis¬ 
pensed with, and he is directed to follow the 
procedure applicable to warrant cases. I he 
finality of his decision, subject to review in 
certain cases by a person nominate.from 
among the Judges of the High Court, ispro- 
vided for by S. 8 already referred to. As 
regards proceedings before the Special Magis¬ 
trates and the Summary Courts, there is no 


radical departure from the procedure under e 
the Code except that the right of appeal has 
been restricted. Pausing hero for a moment, 
two results flowing from the provisions 
already referred to may be noted : (l) Any 
sentence passed by a Special Magistrate (who 
corresponds to a First Class Magistrate) is 
absolutely unassailable if it is a sentence of 
fine, whatever the amount may be — and 
S. 12 fixes no limit to the fine he may im¬ 
pose—or if it is a ^ . - w « * m . t 

for a term not exceeding two years. (2) u hile 
a right of appeal is allowed in cases where 
the maximum sentence imposed does not 
exceed seven years, such right is denied in / 
cases where heavier sentences, including the 
death penalty, are imposed, when the appeal 
will ordinarily lie to the High Court. It is 
not a recognition of the High Court as such, 
when the normal cursus curia is excluded 
and an undefined power of “review’ is con- 
ferred on a person nominated by the Govern¬ 
ment, though it be from amongst the Judges 
of the High Court. [Sub-head (2).] The pro¬ 
vision which vitally affects the jurisdiction 
and powers of the High Court is that con¬ 
tained in S. 2G of the Ordinance whereby, 
without any reference to the High Court by 
name, all authority to revise the order or g 
sentence or to transfer any case or to make 
any order under S. 491, Criminal P. C., and 
all other jurisdiction of any kind is excluded 
in respect of any proceedings of the Special 
Courts. In view of the obvious anxiety of the 
framers of the Constitution, as shown by 
S 223, Constitution Act, and para. 13 of the 
Instrument of Instructions, to preserve the 
powers and prestige of the High Courts un¬ 
impaired, the effect and the implications of 
this section of the Ordinance require to be 
closely examined. It may generally be stated 
that ss. 435, 439 and 525, Criminal P. Cj, 
ensure supervision and control by the High h 
Court over the subordinate judiciary, parti¬ 
cularly the magistracy, and 8. 491 (which m 
India replaces the general law relating to 
habeas corpus) invests the High Court with 
the means “of putting a veto upon any pro¬ 
ceeding not authorized by the letter of the 
law” and in effeot “determines the whole 
relation of the judicial body to the executive 
(Dicey’s Law of the Constitution, Edn. 9, 
p 222). The High Court is deprived of both 
these kinds of power when any case w dealt 
with under the Ordinance. It is not without 
reason that for more than three quarters of 
a century it has been deemed necessary and 
proper to keep the revisional powers of the 
High Court under the Criminal Procedure 
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a Code much wider than revisional powers 
under the Civil Procedure Code (115 Civil 
P. C.). Apart from the importance of safe¬ 
guarding the life and liberty of the subject, 
the difficult position of the magistracy in'this 
country demands it, as much in the per¬ 
manent interests of the magistracy itself as 
in the interests of the citizen. Those who 
are familiar with the pages of the Indian 
law reports know how this revisional power 
has justified itself. But as has been fre¬ 
quently pointed out, the existence of this 
power even in reserve is a potent and whole¬ 
some influence, apart from its actual exercise. 
b That its existence is as much called for today 
as it was in the middle of the last century 
will appear from three instances which we 
take at random. 

In a recent case before the Chief Court of 
Sind, I. L. R. (1943) Ear. 105, 1 the learned 
Judges (Davis C. J., and Weston J.) had to 
deal with an order of a District Magistrate 
permitting the withdrawal of a prosecution 
in one case and ordering further enquiry 
(under S. 486) in a counter case. The facts 
and circumstances set out in the judgment 
speak for themselves. One or two passages 
will serve to show what the learned Judges 
c felt about the proceedings in the Court below. 
The Public Prosecutor is stated to have 
appeared “in his capacity as a private advo¬ 
cate” in the petition for further enquiry and 
"as Publio Prosecutor” in the connected 
proceedings wherein he agked for leave to 
withdraw the prosecution from the District 
Magistrate who had transferred the com¬ 
plaint to his own file. The learned Chief 
Justice says : 

This, in our opinion, was a most improper pro¬ 
cedure. It is our experience in this Province that 
Publio Prosecutors do not withdraw cases except 
upon instructions of the District Magistrate, who in 
this case presided in the Court. These proceedings, 
d we think, merely illustrate the difficulties which 
arise when the District Magistrate fails to follow in 
letter and in spirit the provisions of the law by 
which he himself is bound and which it is his duty 
to respect . . . We think that in accepting the appli¬ 
cation the District Magistrate allowed himself to be 
used in a manner whioh, in our opinion, was clearly 
subversive of the proper administration of justice in 
his Distriot. 

The other two instances are recent cases 
heard in the Allahabad High Court .one by 
Ismail J. and the other by the learned Chief 
Justice. They have not yet been reported, 
but as they were noticed in the press, we 
requested the Allahabad High Court for, and 

by their kind courtesy have been furnished 

* --- - - 

X. (’43) 80 A. I. R. 1943 Sind 149 : I. L. R. (1943) 
Ear. 105, Jam Nabi Bakhsh v. Emperor. 


Lall (Varadachariar C. J.) 

with copies of the two judgments. It so e 
happens that both of them are cases tried 
under the Special Criminal Courts Ordinance 
and in both instances the learned Judges of 
the High Court before whom the matter was 
attempted to be brought found that the 
charges against the accused had nothing to 
do with the recent disturbances or with any 
subversive movement; and, though they were 
of the opinion in both the' cases that the 
conviction was wrong, they felt helpless to 
do anything in the matter, because of 8 . 26 
of the Ordinance. They had to console them¬ 
selves with an expression of their opinion as 
to what the law was. In the first case, ALL. / 
Review Case No. 52 of 1943, 2 all that appeared 
in the evidence was that one day a man was 
found by the police to have in his house 
small change to the extent of Rs. 99. How 
he came by it, and when and whether it 
came to him at all after the rule under the 
Defence of India Act about acquisition of 
coins had been framed, there was nothing 
in the case to show and yet he was convicted 
and sentenced to eighteen months’ rigorous 
imprisonment. There was no right of appeal 
nor the power of revision; and this is what 
the learned Judge says in the course of his 
judgment: 9 

If my interpretation [of the rule] is correct, it 
follows that the accused has been wrongly convicted 
... In the present case, I have gone into the merits 
of the question because I feel that the conviction of 
the accused is illegal upon a correct interpretation of 
sub-cl. (d). [Rule 90 (2) (d) of the Defence of India 
Rules]. 

In the case before the learned Chief Jus¬ 
tice, all. Cri Revn. No. 408 of 1943 3 a father 
and three sons belonging to a zamindar 
family paying a Government revenue of 
Rs. 6000per annum and income-tax of Rs. 1000 
per annum were found to have 157 maunds 
of wheat stored in their house and some un¬ 
licensed arms. On a prosecution under R. 81, h 
Defence of India Rules, each of the four 
members was fined rs. 2000 (rupees two 
thousand). The learned Chief Justice says: 

“ I cannot refrain from observing that the 
amount of fine imposed by the Special Ma¬ 
gistrate was to my mind preposterous” and 
he adds that but for the provisions of the 
Ordinance 

I would have taken cognisance of the case in the 
exercise of my revisional jurisdiction and, in that 
case, I would have set aside the fine imposed on 
each of the three sons. I however am unable to do 
so as the provisions of S. 26 of the Ordinance debar 
me. _ 

2. All. Review Case No. 52 of 1943. Emperor v. 
Gharan Das. 

3. All. Gri. Revn. No. 408 of 1943. Emperor v* 
Panda Inderjit. 
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o There was however an application before 
the learned Judge objecting to the trial by 
the Special Magistrate, in view of a notifi¬ 
cation of the Provincial Government and 
that gave him an opportunity to say what 
the Magistrate should do. He said : 

I am alive to the fact that, in hie capacity as 
Special Magistrate, Mr. Brij Bahadur is immune 
from the judicial supervision of this Court. He must 
however appreciate that he is also a Magistrate of 
the first class and in that capacity he w under the 
immediate* subordination of this Court. It is there¬ 
fore his duty to take note of all the observations 
contained in this order and .... decide to try the 
case according to the ordinary law. 


b Under S. 526 , Criminal P. C., the High 
Court can direct the transfer of a case from 
one Court to another, if it is made to appear 
that a fair and impartial inquiry or trial 
cannot be had in the former Court, lhis 
provision has no doubt been often resorted 
to by the accused without sufficient justifi¬ 
cation and unnecessary delay and obstruc¬ 
tion have thereby been caused. But none 
can take exception to the soundness of the 
principle embodied in it or to the need for 
its exercise in appropriate cases. In the first 
instance, the Ordinance excluded this power 
without substituting any other provision to 
c meet such a contingency (S.14 and S. 16 12) 
could hardly be held to be a substitute). 
Later on, certain limited powers of transfer 
have, by ss. 25A and 25B, been conferred 
upon the District Magistrate, the Sessions 
Judge and the Provincial Government; but 
the exclusion of the High Court’s powers 

stands. • , 

We have been reminded that the way the 
High Court’s powers have been dealt with 
in the Ordinance is a question of policy with 
which the Court is not concerned, lhis 
ignores the bearing of this circumstance on 
the decision of the question whether the 
d exercise of the power conferred on the Pro¬ 
vincial Government or the District Magis¬ 
trate under Ss. 6, 10 and 16 of the Ordinance 
can be described, in the language of some of 
the cases, as merely doing something ancil¬ 
lary, subordinate, or incidental, or by itself 
involves results of such seriousness and mag¬ 
nitude that its exercise could not have been 
legally entrusted to these authorities. I his 
has also an important bearing on the ques¬ 
tion of the relation of the Ordinance to the 
provisions of S. 223, Constitution Act. Pro¬ 
ceeding now to head (o), the Relevant provi¬ 
sions are those contained in Ss. 5, 10 and 16 
of the Ordinance. Sections 10 and 16 run in 
the same terms as S. 5, except that in S. 16 
the District Magistrate or the Chief Presi¬ 


dency Magistrate has been substituted for o 
the Provincial Government. It will therefore 
be sufficient to note the terms of s. 5. It 
provides that 

a Special Judge shall try such offences or classes of 
offences or such cases or classes of cases as the I ro- 
vincial Government or a servant of the Crown em¬ 
powered by the Provincial Government in this behalf 
may by general or special order in writing direct. 

A later amendment refers to cases trans¬ 
ferred under S. 25A, but such cases need not 
be separately considered, as they must have 
been instituted in some other Special Court 
in accordance with the provisions of the 
Ordinance. It is at this stage necessary to 
stress the fact that the Ordinance has not / 
repealed the Criminal Procedure Code in 
whole or in part or declared it or any of 
its provisions inoperative in any part of the 
country or in respect of any defined cate¬ 
gories of crimes. All that has been done is 
to provide that in respect of proceedings 
before the Special Courts, the provisions of 
the Code shall apply only so far as they are 
not inconsistent with the Ordinance, and 
even the provision in S. 26 excluding the 
powers of revision, habeas corpus, transfer, 
etc., is governed by words referring to the 
acts of or proceedings in the Special Courts. 

It is therefore important to consider (in the 9 
words of Khundkar J.) how "the field of 
trial by Special Courts is demarcated from 
the field of trial by ordinary Courts or the 
, category of cases to be tried, by the Special 

Courts has been carved out.” 

To appreciate the force of the criticism 
against the provisions of Ss. 5, 10 and 16, it 
will be useful to know how they are being 
worked in Bengal, as it has not been suggested 
that that method of administration is not in 
conformity with the Ordinance. So far as 
is known, no general rules similar to statu¬ 
tory rules or by-laws have been framed to 
demarcate the field. Of course, the Ordin- * 
ance does not require such general rules to 
be framed and much less to be published. 
Announcements in the Gazette seem to have 
authorized the District Magistrates of cer¬ 
tain districts to exercise the powers of a 
" servant of the Crown ” under ss. 5 and 10 
of the Ordinance. Circulars seem to have 
been issued by the Secretary to the Govern¬ 
ment giving instructions as to how the Dis¬ 
trict Magistrates should exercise their powers 
under these sections. The case out of which 
this appeal has arisen was tried by a Special 
Magistrate as the result of the specific order 
to that effect by the District Magistrate. In 
another instance, the District Magistrate is 
said to have made an order to the effect that 
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a “cases arising out of the recent disturbances 

shall be tried by Special Magistrates.” Cases 

are said to have accordingly been brought 

before Special Magistrates on a certificate 

from the police to the effect that the cases 

arose oat the recent disturbances. The 

learned Chief Justice of the Calcutta High 

Court felt constrained to observe : 

This i8 extremely unsatisfactory from the point 
of view of the subject. It makes the police the arbiter 
of a man’s right as to how he shall be tried — 

we may add, also the authority to decide 
whether the High Court can exercise any of 
its powers in the matter or not. Again, the 
Chief Justice said: 

The man’s rights as regards appeal and revision 
are not pre-determined by law. . . . No man knows 
which Court he may be tried in. That is left to the 
District Magistrate nominally to decide; in faot it 
may be decided by the police. 

In another part of his judgment, the Chief 
Justice stated that a circular received from 
the Government of Bengal intimated “that 
District Magistrates are instructed to use the 
Ordinance only in cases of hoarding and pro. 
Steering.” These are offences created by the 
Defence of India Rules and have nothing to 
do with the kind of disorder contemplated in 
S. 1 (3) of the Ordinance. In the Allahabad 

c cases already referred to, it is on the other 
hand stated that instructions have been issued 
by the United Provinces Government that 
the Ordinance procedure should be utilised 
only in cases arising out of “the recent dis¬ 
turbances or connected with the existing 
subversive movement.” We refer to these 
facts not with a view to express any opinion 
on the merits or demerits of this state of the 
law or of the administration of criminal 
justice, but only to show that whatever the 
intention and purpose of the Ordinance 
gatherable from the preliminary provisions 
may be, ss. 5, 10 and 16 are so worded that 
d the Ordinance procedure can be utilised by 
the executive authorities at their will and 
pleasure, against anybody, for the trial of 
any crime, without any restriction imposed 
or guidance given by the Ordinance as to the 
cases to which its indisputably drastic pro¬ 
visions are to be applied. One aspect of the 
question accordingly arising for decision in 
the case is whether ss. 5, 10 and 16 of the 
Ordinance do not in effect delegate to the 
executive authorities therein specified power 
which should have been exercised by the 
legislative authority. 

In the latter part of 1942, the question of 
the validity and effectiveness of the impugned 
Ordinance seems to have come up for decision 
before four other High Courts : see A. I. R. 
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1943 ALL. 26, 4 A.I.R. 1943 Nag. 36, 5 A.I.R. 1943 0 
pat. 24; 6 and 45 Bom. L. R. 823. 7 In all these 
cases, the Ordinance was held to be valid 
and effective. A variety of points have been 
discussed in the judgments delivered in those 
cases, including the question of the suffi¬ 
ciency of the declaration of emergency dis¬ 
cussed at length by Sen J. in the present 
case. But so far as we can gather from the 
judgments, the particular line of criticism 
which has met with unanimous acceptance 
at the hands of the Calcutta Bench in this 
case does not appear to have been advanced 
or discussed in those cases. It has no doubt 
been held in all of them that on the terms / 
of the Ordinance, there was no delegation of 
legislative authority to the Provincial Gov¬ 
ernment, but that was in answer to the 
argument based on S. 1 (3) of the Ordinance. 

It Vill be convenient to take up first, the 
point on which the three Judges of the 
Special Bench of the Calcutta High Court 
have been unanimous; and in so doing, it 
may be useful to clarify the basis of the 
lower Court’s decision, the objections urged 
against the Ordinance and the appellant’s 
answers thereto. Though the vague expres¬ 
sion “ultra vires” has been frequently used, 
there is no serious suggestion that the sub- g 
ject-matter of the Ordinance lies outside the 
ordinance-making powers of the Governor- 
General. Counsel for some of the respon-! 

* dents, no doubt, in the course of his argu- 1 
ments before us, contended that the Ordin¬ 
ance was beyond the power of the Indian 
Legislature and the Governor-General’s 
ordinance-making authority, for the reason 
that it affected the jurisdiction of the Federal 
Court in so far as it took away the appellate 
and revisional jurisdiction of the High Court. 
There is little force in this objection. All 
that the Constitution Act declares about the , 
jurisdiction of the Federal Court is that ap. h 
peals shall lie to that Court from the deci¬ 
sions of the High Court, when certain points 
are involved therein. Such a provision doesi 
not admit of the interpretation that the 
jurisdiction of the High Court should never 
be affected by Indian legislation because 

4. (’43) 30 A. I. R. 1943 All. 26 : 205 I.C. 113 : 44 
Cr.L.J. 216:1942 A.L.J. 686: (1942) 5 F.L.J. (H.O.) 
233 (F.B.), Salig Ram v. Emperor. 

5. (’43) 30 A.13. 1943 Nag. 36 : 205 I. C. 161 : 44 
Cr. L. J. 237 : I. L. R. (1943) Nag. 73, Sitao v. 
Emperor. 

6. (’43) 30 A. I. ft. 1943 Pat. 24: 204 I. C. 430: 44 
Cr. L. J. 209: 22 Pat. 160: (1942) 5 F.L.J. (H.C.) 
270 (F. B.), Sheo Baran Sisgh v. Emperor. 

7. (’43) 30 A. I. R. 1943 Bom. 169: 45 Bom. L. B. 
323 (F. B.), Emperor v. Shreekant Pandurang 
Ketkar. 
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k the indireot effect thereof might be to affect 
the number or classes of cases which might 
otherwise come up before the High Court 
and thus afford a possibility of their being 
carried on appeal to the Federal Court. 
Under the express terms of S. 223, it is with- 
in the power of the Indian Legislature to 
alter the jurisdiction and powers of the 
High Court. 

One serious point for decision arises out 
of the provision in S. 292, Constitution Act, » 
to the effect that all the law in force in 
British India before 1st April 1937, shall con- 
tinue in force in British India until altered 
b or repealed or amended by a competent 
Legislature or other competent authority.” 
The Criminal Procedure Code and other 
special laws which contain special provisions 
relating to the jurisdiction of Courts dealing 
with crimes provided for in such special 
laws are among the laws thus continuing in 

operation. Section 5 of the Code provides : 

5. (1) All offences under the Indian Penal Code 
shall be investigated, inquired into, tried and other¬ 
wise dealt with according to the provisions hereinafter 


contained. , ,,, , - 

(2) All offences under any other law shall be in¬ 
vestigated, inquired into, tried and otherwise dealt 
with 6 according to the same provisions, but subject 
to any enactment for the time being in force regulat- 
C ing the manner or place of investigating, inquiring 
iSto, trying or otherwise dealing with such offences. 

Sections 28 and 29 of the Code run as 


follows: ,. p , 

28. Subject to the other provisions of this Code 
any offence under the Indian Penal Code may be 

tried— 

(a) by the High Court, or 

(bi bv the Court of Session, or , _ 

(o) by any other Court by which such offence is 

shown in col. 8 of Soh. 2 to be triable. 

29. (1) Subject to the other provisions of this 
Code, any ofience under any other law shall, when 
any Court is mentioned in this behalf in such law, 

be tried by such Court. . , ;* mftv be 

(2) "When no Court is so mentioned, it may 

tried bv the High Court or subject as aforeeaid by 

d any Court constituted under this Code by whichsuch 

ofience is shown in the eighth column of the second 


schedule to be triable. 

So long as these three sections have not 
been “altered, repealed or amended by a 
competent Legislature or other competent 
authority,” they must govern every criminal 
proceeding both as regards the tribunal by 
which a crime is to be tried and as to the 
procedure to be followed (including rights of 
appeal, revision, eto.). It is contended on 
behalf of the Crown, (i) that in view of 
s . i (2), Criminal P. C., it is not necessary 
that the Code should be “repealed or am¬ 
ended” before the special jurisdiction and 
powers conferred by the Ordinance and the 
special procedure prescribed therein can 


take effect, and (ii) that, in any case, the c 
necessary repeal or amendment has boon 
effected by the Ordinance itself. 

Next, S. 223, Constitution Act, provides 
that the jurisdiction of any existing High 
Court and the respective powers of the Judges 
thereof in relation to the administration of 
justice in the Court shall be the same 8,9 
immediately before 1st April 1937, subject 
to the provisions of any Act of the appro¬ 
priate Legislature enacted by virtue of powers 
conferred on that Legislature by this Act. 
Counsel for the Crown contends that by 
virtue of the provision in S. 311 (G), Consti¬ 
tution Act, the jurisdiction and powers of / 
the High Court can be modified by an Ordin¬ 
ance and that this has been done by the 
impugned Ordinance. As already indicated, 
a further question arises, whether Ss. 5, 10 and 
16 of the Ordinance do not in effect delegate 
to the executive authorities therein specified 
an undefined and uncontrolled power in res- 
pect of matters which should have been 
provided for by the legislative authority 
itself. It is replied on behalf of the Crown 
that this is a matter of policy which it is not 

for the Court to discuss. 

The learned Chief Justice of the Calcutta 
High Court was of the opinion that the re- 9 
levant provisions of the Criminal Procedure 
Code had not been repealed by the ordinance 
itself, but that Ss. 5, 10 and 16 empowered 
the Provincial Government and persons 
authorized by them “to repeal ad hoc cer¬ 
tain provisions of the Criminal Procedure 
Code and of the Letters Patent of the High 
Court.” This is stating the position from 
the divestitive view-point, if we may use a 
convenient term, that is, by referring to the 
manner in which the jurisdiction of the 
regular Courts is attempted to be excluded. 
The other learned Judge (Khundkar, J.) 
took the view that the ordinance has confer. * 
red on the Provincial Government and its 

authorized officers , 

a power to do by individual direction in particular 

cases what should properly have been brought about 
by legislation or at least by rule. .... [ItJ is a 
power to effectuate jurisdiction of special criminal 
Courts by making orders in individual cases or groups 
of cases and the exercise of that power is entirely 
unconfined by any rule or condition. 

In another place, he said : 

The jurisdiction of the Special Courts under the 
ordinance is undetermined until it is attracted to a 
particular case by the order of an executive authority. 

This seems to deal with the matter from 
what may be described as the investitive 
point of view, that is, the way in which the 
Special Courts are invested with jurisdic¬ 
tion to try any particular case. If it should 
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i be held that the ordinance had not itself 
repealed the relevant provisions of the Cri¬ 
minal Procedure Code in respect of any 
particular case, the question would arise 
[apart from the appellant’s arguments based 
on s. l ( 2 ) of the Code]: Whether on a 
proper construction of ss. 5, 10 and 16 of the 
Ordinance, and whatever may be the lan¬ 
guage or drafting device employed, it is not 
the executive act of particular officers passed 
in individual cases or classes or cases that 
really takes away the jurisdiction of the 
regular Courts and in effect invests the 
Special Courts with jurisdiction in respect of 
b those cases. 

Dealing first with the contention that the 
material provisions of the Criminal Pro¬ 
cedure Code have been repealed or amended 
by the ordinance itself, the position is—and 
this is admitted by the Crown—that, in the 
Province of Bengal, there are now two sets 
of Courts, the ordinary criminal Courts and 
the special oriminal Courts, both working 
side by side, but with fundamental differ¬ 
ences in their procedure and very serious 
consequences to the prejudice of the accused 
flowing out of these differences. The allot¬ 
ment of a case or of a group of cases to the 
c Special Courts, which will prevent their 
going before the regular Courts, undoubtedly 
results from the order, general or special, 
passed by the District Magistrate (or Presi¬ 
dency Magistrate) under Ss. 5, 10 and 16 of 
the ■ Ordinance. But unless, prior to the 
moment when the District Magistrate so 
allots the case for trial by a Special Court, 
the provision of the Criminal Procedure 
Code as to the Court by which a particular 
case is to be tried has been excluded in a 
manner recognised by law, it is difficult to 
see what authority the District Magistrate, 
as an administrative officer, can have to 
d direct it to be tried by any other Court. 
Counsel for the Crown at one stage suggested 
that the Criminal Procedure Code would not 
apply to the Special Courts except to the ex¬ 
tent to which it was made applicable by the 
ordinance itself. But he admitted later on 
that in view of S. 5 of the Code “all offences 
under the Indian Penal Code” must be "in¬ 
vestigated, enquired into, tried and otherwise 
dealt with ” according to the provisions of 
the Code. The same principle applies even 
to offences under any other law, subject, of 
course, to any other enactment regulating 
the manner or place of investigation, enquiry, 
trial, etc. As already stated, the ordinance 
itself creates or declares no new offences; 
and the combined effeot of Ss. 6,28 and 29 of 


the Code, is that unless those provisions are e 
specifically excluded by law, the Code will 
govern the institution and trial of every 
criminal case. 

We have carefully considered the terms 
of the ordinance; we find it impossible to 
accede to the contention that before and in¬ 
dependently of the order under S. 5, 10 or 
16 , the relevant sections of the Code are 
excluded by the ordinance. The material 
provisions of the ordinance only enact that 
in respect of cases tried by the Special 
Courts, a certain procedure shall be followed. 
But this does not bear on the question which 
cases are to be tried by the Special Courts / 
as distinguished from cases to be tried by 
the regular Courts. The words in Ss. 10 and 
16 which exclude particular offences from 
the jurisdiction of Special Magistrates and 
Summary Courts respectively cannot affect 
the question, because their jurisdiction to 
try any particular case even when it doea 
not fall within the excluded categories arises 
only on and out of the order of the autho¬ 
rized officer. Section 27 is worded not as a 
provision excluding the Criminal Procedure 
Code, but as a provision extending it to pro¬ 
ceedings before the Special Courts so far as 
they are not “inconsistent with the provi- 9 
sions of the Ordinance.” But even if one 
. should be prepared to read s. 27 as an “ex¬ 
cluding” provision, it can take effect only if 
and after any particular case goes before any 
of the Special Courts. 

Counsel for the Crown, when pressed to 
say at what point of time, according to him, 
the repeal or exclusion of the relevant pro¬ 
visions of the Criminal Procedure Code as 
to the Court which was competent to try a 
case took effect, was driven to maintain that 
the repeal or exclusion took effect as soon 
as Special Courts were constituted under 
Ss. 8 and 4 of the Ordinance. This position b 
is obviously untenable. The Ordinance con¬ 
tains two sets of provisions, one group which 
may be called the constitutional group and 
the other the procedural group. It is not 
disputed that notwithstanding the constitu¬ 
tion of Speoial Courts aDd the appointment 
of officers thereto, any crime committed by 
any person in the area for which the Special 
Courts have been constituted may be tried 
by the regular Courts under the normal 
procedure, unless and until an order under 
S. 6, s. 10 or s. 16 of the Ordinance is passed by 
the executive authority. It is only thereafter 
that the procedural group” of sections come 
into operation, so far as any particular case 
is concerned. It has not been and cannot be 
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suggested that according to the scheme of 
the Ordinance, there will be anything like a 
repeal of the relevant provisions of the Code 
for a specified area or as from a specified 
time or in respect of certian categories of 
offences described in terms known to the 
criminal law. As the learned Judges of the 
High Court point out, till an order under 
S.5 is passed nobody can predicate whether 
any case or type of case will go before the 
regular Courts and be governed by the pro- 
visions of the Code or go before the Special 
Courts and be governed by the procedure 
prescribed by the ordinance. Thus, it is the 
order and the order alone which can, if at 
b all, bring about the repeal or exclusion of 
the relevant provisions of the Code. It has 
not been contended that an executive order 
can have any such effect. 

Reference was made in this connexion to 
the decisions of the Judicial Committee in 
(1878) 3 A. C. 889® and (1885) 10 A. C. 282. 
These pronouncements of their Lordships 
bear upon another question arising in the 
case, namely, that relating to the delegation 
of power by the Legislature to the executive 
and will be referred to again in that con- 
nexion. At present, it is necessary to deal 
e with them only in so far as they were relied 
on to support the contention that what an 
executive authority may do under the power 
given to it by an enactment must be deemed 
to take effect not as its act but as the act 
of the Legislature under whose authority it 
acts. When the facts and circumstances of 
these two cases are examined, they do not 
support the proposition which the learned 
counsel for the Crown is obliged to advance 
for this part of his argument. In (1878) 3 
A. C. 889,® the Legislature itself had enacted 
that the district called the Garro Hills 
should be excluded from the operation of 
the laws prescribed by the Bengal Acts and 
Regulations and all such laws to be passed 
in the future and S. 9 of the Act was inter, 
preted by their Lordships as announcing a 
decision by the Legislature that it was fit 
and proper that the adjoining district of the 
Khasi and Jaintia Hills should also be re¬ 
moved from the jurisdiction of the existing 
Courts and from the governance of the laws 
passed or to be passed by the regular Legis¬ 
lature. There was thus no question of the 
repeal of the existing laws havin g to be 

8 (’78) 4 Cal 172 : 5 I. A. 178 : 3 0. L. B. 197 : 

3 Sar. 834: 3 Suther 566: (1878) 3 A.C. 889(P.O.), 

The Queen v. Burah. 

(1885) 10 A. C. 282 : 54 L. J. P. C. 7: 63 L. T. 

688 , Powell v. Apollo Candle Co. 


effected by an act of the executive authority. c 
All that was left to the Lieutenant Gover¬ 
nor was to determine the time when this 
repealing law passed by the Legislature 
should come into operation in the Khasi and 
Jaintia Hills. It is on this state of facts that 
their Lordships observed : 

The proper Legislature has exeroised its judgment 
as to place, person, laws, powers and the result of 
that judgment has been to legislate conditionally as 
to all these things. The conditions having been ful¬ 
filled, the legislation is now absolute. 

It is important to notice that once the 
Lieutenant Governor made that notification, 
the repeal would take effect in respect of the 
whole area comprised in the notification and 
there could be no question of one law apply¬ 
ing for A and another law applying at the 
same time and at the same place for B and 
so on or of successive orders to be passed by 
the executive authority as and when each 
case arose. Further, there was no pre-exist¬ 
ing provision of law which the Lieutenant 
Governor would be contravening when he 
fixed the time for the Aot taking effect in 
the new area. But, in the present case, we 
are faced by the difficulty created by the 
Criminal Procedure Code which, so long as 
it stands, precludes the executive authority 
from assigning a particular case to any Court 
other than the one which was entitled to try 
it under ss. 28 and 29 of the Code; and as we 
have endeavoured to show, these provisions 
of the Code do not cease to have effect 
according to the scheme of the Ordinance till 
after the executive authority has made its 
order. In (1885) 10 A. c. 282, 9 the Customs Act 
in question, after enumerating certain duti¬ 
able articles, had itself authorized the 
levy of duty by the Governor on articles 
which in the opinion of the Collector may 
possess properties in whole or in part whioh 
could be used for a similar purpose as a 
dutiable article. All that was left to the 1 
Governor was to deal with the report of the 
Collector as to a particular article possessing 
properties of the kind above described and 
fixing the rate of duty in proportion to the 
decree in which the article approximated in 
its qualities or uses to the dutiable article. 

If we may use an expression frequently em¬ 
ployed in a line of cases, it was only a 
“fact-finding” function that was entrusted 
to the Governor by this provision and all 
that their Lordships held was that when a 
Governor thus levied a duty it must be 
deemed to be levied by authority of the 
Legislature and not of the executive. 

• A passing reference was made to 47 I. A. 
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a 128 , 10 but it was realised on an examination 
of the judgment of their Lordships, that the 
decision itself had no bearing upon the ques¬ 
tion arising in the present case, because it 
related to the interpretation of S.65, sub- 
ss. (2) and (3), Government of India Act, 1915. 
No such question arises in the present case. 
All that counsel for the appellant could say 
■was that eminent counsel who appeared for 
the appellant in that case had not raised a 
point like the question now raised, though 
the Ordinance then under discussion (4 of 
1919) had empowered the Local Government 
to direct by general or special order that a 
b Commission constituted under some other 
Ordinance might try any person charged 
with certain offences. Without a more de¬ 
tailed knowledge of the facts and circum¬ 
stances of that case, it is impossible to found 
an argument merely on the circumstance 
that learned counsel had not there raised an 
argument similar to the present one. It must 
be rememtered that in that case, there had 
been a declaration of Martial Law before the 
enactment of these Ordinances and Bengal 
Regulation, 10 of 1804 enacts the consequences 
of such declaration. 

Turning now to the contention based on 
e s. 1 ( 2 ) of the Code, the clause provides that 
nothing therein "shall affect .... any spe¬ 
cial jurisdiction or power conferred or any 
special form of procedure prescribed by any 
other law for the time being in force." The 
saving of other "special form of procedure" 
is of little consequence in this case, because 
we feel no doubt that if and when a case is 
tried by one of the Special Courts,, the pro¬ 
visions of the Criminal Procedure Code will 
apply only in so far as they are not incon¬ 
sistent with the special procedure prescribed 
in the Ordinance. That is the natural opera¬ 
tion of the expression "nothing herein shall 
d affect." The saving of any "special jurisdiction 
or power conferred by any other law" will 
no doubt have the result, that the provisions 
conferring such special jurisdiction or power 
will operate even without a repeal, amend, 
ment, or modification of the Code, because 
the Code itself saves such jurisdiction or 
power. In this sense and to this extent, no 
difficulty under s. 292, Constitution Act, will 
arise. On this footing, two questions will 
have to be considered, namely, (l) whether 
the Ordinance confers any "special jurisdic¬ 
tion or power" within the meaning of 8 .1 (2) 
of the Code and ( 2 ) even so, what is the 

10. (’20) 7 A. I. B. 1920. P. C. 23: 56 I. C. 440: 21 
Cr. L. J. 456 : 1 Lah. 326 : 47 I. A. 128 (P. C.), 
Bugga t. Emperor. # 


nature of the power entrusted to the execu- e 
tive officers under Ss. 5, 10 and 16 of the 
Ordinance. 

In answering the first of the above ques¬ 
tions, the very general terms of the Ordi¬ 
nance create difficulty. What is precisely 
the significance of the word "special" in the 
expression " special jurisdiction "? For in¬ 
stance, a law may provide that offences of a 
particular description or offences committed 
in a particular locality or offences committed 
with a particular purpose or by a particular 
class of persons shall be tried not by the 
Courts constituted under the Cocie but by 
other Courts or that an offence of that kind / 
which under the provisions of the Code will 
be triable by a particular grade of Court, 
say, for instance, a Court of Session, may be 
tried by or only by another grade of Court, 
may be by a High Court or may be by a 
First Class Magistrate. That would obviously 
be a case of "special jurisdiction.” But if an 
Act says that an offence of any kind may be 
tried by Special Courts, it no doubt gives the 
Special Courts an existence and a jurisdic¬ 
tion which they did not possess before; but 
the operation of the expression "nothing 
herein shall affect ” is not esay to define 
in such a case. Ordinarily, the expression 9 
implies that notwithstanding the Criminal 
Procedure Code these Courts can function, 
but they can function only in the manner 
provided for in the Ordinance itself. The 
result reached in the present case, as admit¬ 
ted on all hands, is not that one set of 
Courts has superseded the other set of Courts 
to any extent, but that the two sets of 
Courts can function side by side and con¬ 
currently, with concurrent jurisdiction over 
all offences. Further, even this argument 
leaves unsolved the problem that there is no 
demarcation by the law of the field of the 
Special Courts from the field of the regular h 
Courts. The demarcation is left to be made 
only by the order of the executive officer as 
per terms of ss. 5 ,10 and 16 . On these facts, 
there arises the question whether such an 
order can be made the basis of the Courts' 
jurisdiction. It will no longer be a question 
of the efficacy of the order to "repeal" or 
"amend" the Criminal Procedure Code with¬ 
in the meaning of 8.292, Constitution Act, 
but a question as to the efficacy of the order 
to form a basis on which to found the Special 
Courts' jurisdiction. 

And this leads to the further question 
whether the delegation of such a power, to 
the executive officers without laying down 
any conditions or requirements with refer- 
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i enoe to which the executive officers’ order is 
to be made is a valid delegation. In those 
cases where a statute provides that a person 
who is suspected of a defined crime or a 
crime committed for particular purposes or 
a crime committed in specified circumstan¬ 
ces may by order of an executive officer be 
sent before a Special Court, the order of the 
executive officer merely implies that he has 
satisfied himself that there are reasonable 
grounds for bringing a charge of such an 
offence against the accused. In such a case, 
the direction of the executive officer will not 
be the foundation of the Court’s jurisdiction 

b but will fall within the description that it is 
the discharge of a fact-finding duty. 'There 
will be no uncontrolled or unguided power 
left in the hands of the executive officer or 
an arbitrary power to discriminate between - 
A and B, though both of them might have 
committed the same offence in the same 
place and under the same circumstances. In 
the former case, it may reasonably be held 
that it is the nature of the offence that brings 
it within the jurisdiction of the Special 
Court, but in the later case, it is only the 
order of the executive officer that brings it 
within that Court’s jurisdiction to the exclu- 
c sion of that of the regular Courts. 

Our attention was drawn in this con¬ 
nexion to what were claimed to be similar 
provisions in S. 69, Army Act, 1911, and S. 80, 
Air Force Act, 1982. An examination of the 
scheme of the two Acts will show that these 
two provisions, especially when read in the 
light of S. 649, Criminal P. C., do not furnish 
any real analogy to the present case. Under 
the Army and Air Force Acts, any person 
who is subject to those Acts (as defined in the 
Acts themselves) becomes liable to be tried 
by Court-martial even for what are called 
“civil offences.” It is only a concession shown 
d to him and a consideration shown to the 
ordinary criminal Courts that the jurisdic¬ 
tion of the latter is not wholly excluded in 
such cases. Even then, it is not by the meie 
fiat of an officer given in individual cases 
without any principles laid down by autho¬ 
rity to guide him that the choice between 
the court-martial and the normal Courts is 
made. Power is given to the regular criminal 
Court to demand that in respect of such 
“civil offences” proceedings are to be in¬ 
stituted before itself and the final decision is 
left to the Central Government. Section 549, 
Criminal P. C., enacts that the Central Gov. 
ernment may make rules consistent with 
the Code and the Army and Air Force Acts 
as to the cases in which persons subject to 


military or air force law shall bo tried by a 6 
Court to which the Code applies or by court- 
martial. The question is thus governed by 
statutory rules. Reliance was also placed 
upon the provisions of some of the Ordi¬ 
nances passed during the last 20 or 25 years. 
Some of them are martial law Ordinances 
which stand on a wholly different footing. 

In some of the other Ordinances, special 
provision had been made for offences of 
specified kinds. There are no doubt a few 
instances in which the provisions are more 
general, but as their validity can be no more 
said to be beyond doubt than the validity of 
the present Ordinance, a reference to them j 
will not carry the position of the Crown 
further than the present Ordinance itself. 

Lastly, we may point out that the argu¬ 
ment based upon S. 1 (2), Criminal P. C., 
though it may furnish some answer to the 
objection based on S. 292, Constitution Act, 
can afford no answer to the argument based 
upon S. 223, Constitution Act. So far as the 
powers of the High Court rest not on the 
provisions of the Criminal Procedure Code 
continuing in operation at a particular 
moment but upon the Letters Patent and 
upon the saving made by S.223, Constitution 
Act of all its jurisdiction and powers, as they g 
existed on 1st April 1937, the provision in 
S. 1 (2) of the Code that the Code shall not 
affect special laws can be of no avail. It has 
no doubt been contended that the powers of 
the High Court have in fact been excluded 
by S. 26 of the Ordinance itself; but s. 26 is 
not worded as a general repeal or modifica¬ 
tion of the powers of the High Court, but 
limits itself to proceedings of or orders passed 
by the Special Courts. The provision is thus 
inseparably linked up with the provision in 
Ss. 5,10 and 16 in respect of the institution 
of proceedings in these Courts. It may be 
argued that the High Court’s powers of h 
revision are excluded by the mere fact that 
the Special Courts have been created as 
Courts not subject to the appellate jurisdic¬ 
tion of the High Court : cf. A.I.R. 1918 Pat. 
103. 11 But the power under S.491 is indepen¬ 
dent of the character of the Court concerned. 
The High Court’s powers are thus in effect 
made to depend upon the order of the exe¬ 
cutive authority under these three sections. 
The question will therefore remain whether 
this will be sufficient compliance with s. 223, 
Constitution Act. Another aspect of the 
same matter will be this : Assuming t hat by 

ll.(’18)5 A.I.R. 1918 Tat. 103 : 46 1. C 977 : 19 
Cr.L.J. 833: 3 Pat. L. J. 581 (F.B.), Sheo Nandan 
v. Emperor. 
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a reason of S. 311 (6), Constitution Act, an 
Ordinance passed by the Governor-General 
can affect the powers of the High Court in 
the same way as an Act passed by the 
‘‘appropriate Legislature” referred to in 
S. 223, can the Governor-General delegate 
this power to the executive officers as in 
effect he has done under Ss. 5, 10 and 16 of 
the Ordinance ? In this connexion, it ought to 
be noted that unlike S. 292, Constitution Act, 
8.223 does not contain the words "or other 
competent authority” after the words "any 
Act of the appropriate Legislature enacted 
by virtue of powers conferred on that Legis- 
l lature by this Act.” 

The feature of the Ordinance to which the 
strongest objection has been taken not merely 
by counsel for the accused but also by the 
learned Judges of the High Court is that 
which places it in the power of the District 
Magistrate—who practically represents the 
prosecution—to discriminate between man 
and man in the same locality—it may be 
even in respect of the same or a similar crime 
—and to send one of them for trial by a 
Special Court, with all the risks and dis¬ 
advantages which the special procedure in¬ 
volves, while leaving the other to be tried 
c in the normal course by the regular Courts. 
It will require no special knowledge of Indian 
conditions to appreciate what such a power 
in the hands of the executive means and 
involves. The limited option allowed by 
ss. 178 to 183 of the Code, to the Government 
or to a complainant to choose as between 
two or more Courts bears no analogy. That 
option is available only in the few cases 
carefully defined in the Code itself and 
relates after all only to the locality of the 
. trial. It does not involve a change in pro¬ 
cedure nor deprive the accused of the safe¬ 
guards and privileges provided for him by 
d the Code. Any real hardship to the accused, 
if it arises out of such choice of forum by the 
Government or the complainant can be re¬ 
medied by suitable orders under S. 626. 

The Advocate-General of India asked us 
to presume that the power under ss. 6,10 and 
16 would be exercised by responsible officers 
and only on reasonable grounds. In answer 
to this, we must observe that when a ques¬ 
tion of principle is involved, it is scarcely 
fair to complicate it by introducing consi¬ 
derations of personalities. It must also be 
pointed out that S. 6 of the Ordinance does 
not even prescribe that the servant of the 
Crown to be empowered thereunder should 
be at least of a certain official grade. The 
strongest answer however to this argument 


is furnished by what is stated to have occur- e 
red in Parliament in August 1940, when the 
bill, which subsequently became the Emer¬ 
gency Powers (Defence) (No. 2) Act, 1940, 

8 & 4 Geo. VI, ch. 46, was before the House of 
Commons. When there were complaints as 
to certain defects in the bill, particularly the 
absence of a provision for appeal, " the 
Government asked Parliament to rely upon 
their reasonable use of the wide powers re¬ 
membering the opportunity which Parlia¬ 
ment has of annulling Defence Regulations.” 
The bill was however subjected to fierce cri¬ 
ticism in the House of Commons, on the 
ground that, according to its terms, Special / 
Courfs could be empowered to impose even 
the death penalty without any right of 
appeal. Members were unwilling to rely on 
an undertaking to provide in the Regulations 
for appeals from Special Courts. The Govern¬ 
ment finally promised to introduce an amend¬ 
ment in the House of Lords and provision 
was accordingly made in the statute itself 
for review of the decisions, particularly in 
cases in which a sentence of death was passed. 
[Butterworth's Emergency Legislation Ser¬ 
vice—Statutes Supplement No. 6, Prelimi¬ 
nary Note on p. 20. Sir Cyril Carr also refers 
to this incident, in his Lectures on Adminis- g 
trative Law.] When one takes note of the 
relation of Parliament and of public opinion 
in England to the working of a statute and 
of the corresponding situation in this country, 
especially in relation to ordinanses, and when 
one also remembers that this debate in the 
House of Commons took place on the eve of 
the German blitz and in spite of the fact 
that according to the main statute [2 and 3 
Geo. Vi, oh. 62, 8 . 8] every order containing 
Defence Regulations should be laid before 
Parliament and could be annulled by a 
resolution of the House, the weakness of the 
argument based on the trust to be placed in h 
tfce executive authorities becomes obvious. 

As counsel for the Crown attempted to 
found an argument on Regulation No. 7 of the 
Defence (War Zone Courts) Regulations, 1940, 
(dated 7th August 1940), it is necessary to 
make a passing reference to them. It is 
specially worthy of note that the Regulations 
of 7th August 1940, as well as the Defence 
(Administration of Justice) Regulations of 
19th June 1940, differ fundamentally from the 
impugned Ordinance in that they do not 
make it possible for the executive authorities 
to discriminate between one accused and 
another. As we have already pointed out, 
that'is the most serious defect in the impugned 
Ordinance. The scheme of the English Regu* 
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a lafcions is to provide that all persons charged 
with indictable offences before justices in 
certain areas should, when it is not practic¬ 
able to hold the trial in that area, be com¬ 
mitted to be tried at the assizes at other 
named places, that is, on the assumption 
that military exigencies may make it im¬ 
possible to hold the Court at particular 
places. The next step is to make provision 
for a less dilatory and more flexible procedure 
and even here no room has been given for 
discrinimating between one man and another. 

As pointed out in Butterworths Preliminary 
Note, the new Regulations replace com- 
T) mittal to assizes or quarter sessions by 
committal for trial by a war zone Court. A 
comparison of the Regulations themselves 
and of the rules made by the Lord Chancel¬ 
lor thereunder with the impugned Ordinance 
will constitute an interesting study in con¬ 
trast between the methods adopted in Eng¬ 
land and the methods adopted in this country 
to deal with the emergency; but we refrain 
from doing so, as it will take us into a long 
digression. It is sufficient to refer to Regu- 
lation 7 on which learned counsel for the 
Crown based an argument that something 
in the nature of an option was left to mili- 
x tary or police officers to choose whether an 
accused should be tried by a war zone Court 
or by one of the regular Courts. This is 
based upon a misreading of that Regulation. 
The following note in Butterworths’ publi¬ 
cation under that Regulation will explain 
its scope and effect and also the meaning of 

the proviso to Para, (l) of Regulation 7 : 

Note.— It will be seen from this Regulation that 
the procedure in war zones in relation to SU “,T^ 
offences and up to the committal for trial m relation 
to indictable offences is, subject to the power of short- 
circuiting the jurisdiction of justices under the pro¬ 
viso to para. (1) [which by virtue of the 
of Regulation 6 (1) ante will enable proceedings in 
_ respect of a summary offence to be i° ,tl ^ed before a 
■d war zone Court), the normal procedure of informa¬ 
tion or charge before justices. 

Read in the light of this note and of the 

context, all that the proviso to Para, (l), on 
which counsel relied, means is that, at the 
choice of the officers named, the proceedings 
may be initiated directly in the war zone 
Court instead of coming to that Court 
through the normal channel of information 
or charge before justices. That is what the 
,note refers to as short-circuiting Icf. R. 4 of 
the Lord Chancellor’s Rules, dated 19th 
September 1940). There is no question of 
sending one man for trial and sentence by 
one Court and sending another man accused 
of the same or a similar crime for trial 
-and sentence by another kind of Court* at 
1943 F.C./7 & 8 


the option of any executive officer; and it * 
will be noticed that even the limited power 
given by the proviso to the officer is avail¬ 
able only when he "considers it expedient 
by reason of the nature of the offence or by 
reason of the military situation" to adopt 
that particular course. The jurisdiction of 
the war zone Courts over any particular case 
does not result from the choice or order of 
an officer of the Crown, but by the general 
declaration in Regn. 6, that a war zone 
Court shall have jurisdiction to try any 
person charged with an offence punishable 
whether by virtue of any enactment or at 
common law by the High Court, a Court of f 
assizes, a Court of quarter sessions, or a 
Court of summary jurisdiction. [See also 
Regn. 16, which authorizes the Lord Chancel¬ 
lor to make the necessary rules and excludes 
the operation of all other enactments as to 
practice and procedure.) 

In passing, we may observe that a compa- 
rison of the provisions in S. 8 of the impugned 
Ordinance with Regn. 12, War Zone Courts 
Regulations shows how defective s. 8 as it 
stands is. Paragraphs (a) and (b) of S. 8 corres¬ 
pond almost literally to Para, (l) of Regn. 12. 
Paragraph (2) which gives the accused some 
voice in the matter of a "reference” even in 9 
cases where he is not sentenced to death-or to 
transportation for life or imprisonment for 
seven years or more, is omitted. Paragraph 
( 4 ) of the English Regulation (No. 12) lays 
down in detail what powers the reviewing 
authority shall have and practically appro¬ 
ximates that authority to the Court of Crimi¬ 
nal Appeal acting under the Criminal Appear 

Act, 1907. (See also Rr. 12 to 17 of the Lord 
Chancellor’s Rules.) All this has been omit¬ 
ted from the Ordinance, with the result that 
counsel for the Crown found it impossible 
to say what exactly were the powers of or 
the procedure to be followed by a reviewing * 

authority. 

It remains to deal with the question 
whether the entrustment of powers to the 
executive in the form and in the words 
found in Ss. 6, 10 and 16 of the Ordinance 
is permissible and valid. Counsel for the 
Crown maintained that this question is con¬ 
cluded by authority in his favour. The 
Advocate-General of India stated his posi¬ 
tion in the following terms: 

The true distinction is between the delegation or. 
power to make the law, which necessarily involved 
a discretion as to what it shall be and conferring 
authority or discretion as to its execution, to be 

exercised under and in pursuance of th ® la *\ 
first cannot be done, to the latter no valid objection 

can be made. 
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This proposition is taken from an Ameri¬ 
can case — and it has been repeated and 
re-affirmed in several later cases — but the 
Advocate-General desired to adopt it as his 
argument, without conceding that American 
decisions can afford us safe guidance on the 
point, in view of the alleged peculiarity of 
the doctrine prevailing in the American 
Courts. He also drew our attention to the 
decision of the High Court of Australia in 
(1909) 8 C. L. R. 626. 12 In support of the argu¬ 
ment that the matter is concluded by autho- 
rity and that the test laid down by their 
Lordships of the Judicial Committee as 
b governing this question is different from that 
adopted in the American Courts, reliance 
was placed on the decisions in (1878) 3 a. C. 
889; 8 (1883) 9 A. C. 117; 13 (1885) 10 A. C. 282. 9 
We may add that another decision in the 
same category is that in 1938 A. O. 708. 14 A 
careful examination of these pronouncements 
of their Lordships does not support the con¬ 
tention that in their view, every kind of dele¬ 
gation by the Legislature is unquestionable. 
On the other hand, they have taken care to 
limit their pronouncements by reference to 
the nature and terms of the particular enact¬ 
ments impugned before them and by reference 
c to what has prevailed as a matter of long 
legislative usage. They have no doubt defi¬ 
nitely laid down that the maxim delegatus 
non potest delegare has no bearing on the 
question, because the Indian and Dominion 
Legislatures are not delegates of the Imperial 
Legislature. But even the American autho¬ 
rities do not rest on this proposition. 

% In (1878) 8 A. O. 889,® their Lordships re¬ 
ferred to two matters in respect of whioh the 
High Court had fallen into error: one was 
as to the position and powers of the Indian 
Legislature and the other as to the "nature 
and principles of legislation.” With refe- 
<£ rence to the first, they held that having 
regard to the true position of the Indian 
Legislature, the maxim above quoted had 
no application to the case, as the Indian 
Legislature was not an agent or delegate of 
the Imperial Parliament. They next pro¬ 
ceeded to deal with what they described as 
error as to "the nature and principles of 
legislation.” They first observed that it 
was not 'within the power of the Indian 
Legislature to create a new Legislature and 
endow it with legislative capacity. Thi s 

12. (1909) 8 O. L. R. 626, Baxter v. Ah Way. 

13. (1883) 9 A. C. 117 : 63 L. J. P. 0. 1 : 60 L. T. 
801, Hodge v. The Queen. 

14. (1938) 1938 A. C. 708 : 107 L. J. P. C. 116: 82 
S. J. 728 : 64 T. L. B. 1090, Shannon y. Lower 
Mainland Dairy Products Board. 


substantially corresponds to what is some. t 
times spoken of as "abdication” of its func¬ 
tion by the Legislature. They then proceeded 
to examine the facts of the case to show 
that there was really no delegation at all in 
the case, but that everything had been 
decided by the Legislature itself, so that 
the case fell within the category of what 
their Lordships described as "conditional 
legislation.” All that was left to the discre- 
tion of the Lieutenant Governor was to 
speoify the time and the manner of carrying 
the law into effect. They finally relied 
upon the fact that such legislation had long 
been in vogue in India and was sanctioned f. 
both by usage and by considerations of con. 
venience. It would not, in these circum. 
stances, be right to regard the case as an 
authority for the broad proposition that no 
legislation is examinable by the Court with 
a view to determining the nature and extent 
of the delegation. There is nothing in their 
Lordships’ pronouncement inconsistent with 
the way in which the principle has some¬ 
times been stated : for instance, in Street 
on the Doctrine of Ultra Vires, based on the 
earlier work of Mr. Brice (1930 Edn.,p. 480), 
the principle is stated to be "a Legislature 
will not ordinarily be permitted to shift the 1 
onus of legislation though it may legislate 
as to main principles and leave details to 
subordinate agencies.” 

In (1888) 9 A. o. 117 13 their Lordships had 
to deal with a case in which following a 
long and well-known practice, the Legislature 
had entrusted to a Board of Commissioners 
authority to enact regulations to give effect 
to an Act. And the very point urged by Mr. 
Davey (as he then was) in his argument on 
behalf of the respondents was that that was 
"no delegation of legislative authority, but 
only of the power to make bye-laws.” Their 
Lordships re-affirmed the proposition that ft 
the maxim delegatus ,” etc., had no applica¬ 
tion to such cases (see p. 132). They described 
the authority entrusted to the Board as only 
ancillary” to the main legislation, justified 
by long usage and both necessary and con¬ 
venient, as "without it an attempt to provido 
for varying details and machinery to carry 
them out might become oppressive or abso¬ 
lutely fail.” It was argued that the entrust- 
ment even of this power might amount to 
an effacement’ * of the Legislature by its own 
act. To this, they gave the answer that not¬ 
withstanding such entrustment, the powers* 
of the Legislature remained intact, as it 
could at any time take the matter directly 
into its own hands. (1885) 10 A. o. 282® does* 
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i not carry the matter further. It re-affirms 
the proposition laid down in (1878) 8 A. O. 
889® and in (1883) 9 A. 0.117. 13 The decision 
on the faots has already been referred to. 

There are some observations of their Lord- 
ships relevant to this question in (1882) 7 A. C. 
829. 16 Speaking of a provision for an enact¬ 
ment being brought into force in particular 
localities at the instance of a majority of the 
electors of counties and cities, their Lord- 
ships observed that this “does not delegate 
any legislative power whatever’ ; and their 
reference in this connexion to (1878) 3 A. C. 
889 6 confirms the interpretation which we 
b have placed above on that case. In this 
case also, their Lordships relied upon the 
long standing practice to insert provisions 
of this kind in statutes. In 1938 A. O. 
708 14 the challenge was against a provision 
authorizing the Lieutenant Governor in 
Council to set up a board or administrative 
body for the regulation of natural products 
marketing. It is obvious that in their Lord- 
ships’ opinion this was not a case in which 
legislative power was delegated to the Lieu¬ 
tenant Governor. Indeed, they speak of^the 
objection as one against delegation of “so- 
oalled legislative powers.” As usual, they 
' c rely upon the fact that such provisions are 
contained in numerous enactments. As they 
in terms approved of the judgment of Mar¬ 
tin C. J., in the lower Court, it is worth 
noticing how the learned Chief Justice of 
British Columbia had dealt with the ques¬ 
tion, when the case was before the Court of 
Appeal there, (1937) 4 D. L. R. 298. 16 Refer¬ 
ring to the argument that the Legislature 
has illegally delegated its functions to the Lieute¬ 
nant Governor in Counoil, because it has passed only 
the skeleton of an Act and left it to the sole discre¬ 
tion of the Lieutenant Governor to clothe it with 
flesh and blood, thereby in effect abdicating its 

functions, 

d the learned Chief Justice said : 

The answer to that submission depends upon the 
language of the statute and all that I can usefully 
say is that after reading the whole statute it does 
not support the argument. 

We are of the opinion that there is nothing 
in the above decisions of their Lordships that 
can be said to be inconsistent with the prin¬ 
ciple laid down in the passage from the 
American authority which the Advocate- 
General of India proposed to adopt as his 
own argument. If that principle is sound, it 
may, in the absence of more positive gui¬ 
dance from the pronouncements of the Judi - 

15. (1882) 7 A. 0. 829 : 61 L. J. P.C. 77:46 L.T* 
889, Russell v. The Queen. 

16. (1937) 4 D. L. R. 298, Shannon v. Lower 
Mainland Dairy Product Board. 


cial Committee, be useful to refer to the way Q 
in which the effect and implications of the 
principle were explained in a recent judg¬ 
ment of the Supreme Court of the United 
States in 293 U. s. 838. 17 Delivering the judg¬ 
ment of the majority in that case, Hughes 
C. J., observed that the legislative provision 
which was then assailed as amounting to 
an improper delegation of powers to the 
President was defective, in that it did not 

state whether or in what circumstances or under 
what conditions the President is to prohibit the 
transportation of the amount of petroleum or petro¬ 
leum products produced in excess of the State’s per¬ 
mission. It establishes no criterion to govern the 
President’s oourso. It does not require any finding by . 
the President as a condition of his action. The J 
Congress thus declares no policy as to the transpor¬ 
tation of the excess production. It gives to the Presi¬ 
dent an unlimited authority to determine the policy 
and to lay down the prohibition or not to lay it 
down, as he may see fit .... The Congress left the 
matter to the President without standard or rule, to 
be dealt with as he pleased. 

These observations are literally true of 
the provisions of Ss. 6, 10 and 16 of the im¬ 
pugned Ordinance here. That the Supreme 
Court of the United States did not act on a 
principle or theory different from that ad¬ 
opted by the Judicial Committee in the 
authorities already referred to, will be seen 
from the following observations of Hughes 0 
C. J. on page 421 : 

The Congress is not permitted to abdicate, or to 
transfer to others, the essential legislative functions 
with which it is vested. Undoubtedly, legislation 
must often be adapted to complex conditions involv¬ 
ing a host of details with which the national Legisla¬ 
ture cannot deal directly. The Constitution has never 
been regarded as denying to the Congress the neces¬ 
sary resources of flexibility and practicality, which 
will enable it to perform its function in laying down 
policies and establishing standards, while leaving to 
selected instrumentalities the making of subordinate 
rules within prescribed limits and the determination 
of facts to which the policy a3 declared by the Legis¬ 
lature is to apply. 

In fact so long ago as 1825, Marshall C. J., j, 
while observing that Congress might not 
delegate powers w,hich are strictly and exclu¬ 
sively legislative, added : 

The line has not been exactly drawn which sepa¬ 
rates those important subjects whiohmustbe entirely 
regulated by the Legislature itself from those of less 
interest, in which a general provision may be made, 
and power given to those who are to act under such 
general provisions to fill up the details : (1825) 10 
Wheaton at p. 43. 18 

In 293 U. S. 388, 17 the dissenting Judge 
(Cardozo J.) did not differ from the majority 
as to the principle itself, but only on its 
application to the particular en actment then 

17. 293 U. S. 388, Panama Refining Co. v. Ryan. 

18. (1825) 10 Wheaton at p. 43, Wayman v. Sou¬ 
thard. 
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I concede that to uphold the delegation there is 
need to discover in the terms of the Act a standard 
reasonably clear whereby discretion must be governed. 

The principle thus stated both by Hughes 
C. J., and by Cardozo J., has nothing whatever 
to do with the maxim delegatus non potest 
delegare , but is only the amplification of what 
was referred to by the Judicial Committee 
in (1878) 3 A. C. 889 8 as “the nature and prin¬ 
ciples of legislation.” Whatever may be said 
of the early American authorities, the later 
decisions have uniformly taken a liberal and 
practical view. In the words of a reviewer, 
b there has been a change in the conception 
of legislative power of which the delegation 
will be unconstitutional. “The legislative 
enactment came to be regarded as valid if 
it laid down a general rule for the guidance 
of administrative officers though delegating 
power to them to exercise discretion to fill 
in details:” (28 Harvard Law Review 95; 41 
Harvard Law Review 96— Carr’s Lecture on 
Administrative Law, pp. 16 to 19— Cooley on 
Constitutional Limitations, 8th Edn. Vol. I, 
pp. 227-235 — Willoughby’s Constitutional 
Law of the United States, 2nd Edn., Para¬ 
graphs 1076 to 1079). 

g 

The basis of the difference between the 
English and the American view-points in 
this matter was explained by Sir Courtney 
Hbert as follows : 

All free countries recognise the importance of 
maintaining the principle that a distinction ought to 
be drawn between the legislative, judicial and execu¬ 
tive functions of Qovernment and that these func¬ 
tions ought to be exercised by separate bodies. But 
they differ very much in the application of this 
principle. The principle of separation of powers, as it 
is sometimes called, was a leading tenet in the poli¬ 
tical philosophy of the 18th century and is nowhere 
more emphatically affirmed than in the Constitution 
of the United States, with results which are not always 
conducive to good government. There is always and 
d everywhere a tendency on the part of those respon¬ 
sible for the three great branches of Government 
respectively, to regard the others as rivals, to fret at 
limitations on their powers and to poaoh on the 
provinces of their neighbours. And this tendenoy is 
increased and accentuated if too hard and fast a line 
is drawn between organs and functions which ought 
to work in harmony with each other and the rela¬ 
tions of whioh to each other require the most deli¬ 
cate adjustment for their proper working. One result 
of denying to the Legislature at Washington, the 
control which the Legislature at Westminster exer¬ 
cises over the executive is that Congress is always 
trying to regulate by bill matters of detail which in 
this country would be left and, in the opinion of 
most of us, would properly be left to be regulated by 
administrative action and by administrative regula¬ 
tions. (Lecture on Methods of Legislation, delivered 
before the University of London in October, 1911, 
and published by the University in 1912, pages 48 
and 49.) v 


sistence upon the separation of legislative, 
executive and judicial power must rule out 
any delegation of legislative power to the 
executive” (Columbia Lectures on Adminis¬ 
trative Law, p. 16), and by way of contrast 
he refers to the “close union and nearly 
complete fusion” of executive and legislative 
powers which became a notable characteristic 
of the British Constitution at least from the 
days of Bagehot (ibid p. 19). 

There are thus two important results 
flowing from the character of the British 
Constitution : (l) that on account of the / 
absolute sovereignty of Parliament, no ques¬ 
tion of the constitutional invalidity of any 
parliamentary enactment can ever be raised 
in a Court of law, and ( 2 ) that on account of 
the intimate contact and close co-operation 
between • Parliament and the Ministry and 
the doctrine of the responsibility of Minis¬ 
ters to Parliament, the objection as to the 
propriety of delegating legislative functions 
to the executive government has never been 
strong in recent times. It need scarcely be 
pointed out that in both these respects, the 
constitutional position in India approximates 
more closely to the American model than to 9 
the English model. Hence the value of the 
decisions of the United States, so far as they 
lay down any principle, apart from the man¬ 
ner in which they may apply the principle 
to the facts of particular cases. Even in 
England, the distinction is recognized 

between matters which must be regulated by Parlia¬ 
ment itself and matters whioh may be left to depart¬ 
mental regulations or to the exercise of individual 

discretion.On the question where the line 

should be drawn, there will be much difference of 
opinion, but that it can be drawn and should be 
drawn all will admit. (Ilbert on Legislative Methods 
and Forms, 1901 Edn., p. 218). 

The fact that under the English system, h 
this distinction is only a matter of policy or 
reasonableness is no reason for thinking that 
even under systems which permit Courts 
of law to examine the constitutionality of 
statutes, objections based on this distinction 
must be regarded only as objections to policy 
and not legal objections. Though Sir Court¬ 
ney does not clearly indicate where he 
would draw the line, his reference in this 
very chapter (chap, x) to the difference 
between “lawyer’s law” and "administrative 
regulations” would seem to suggest his line 
of demarcation, the former including what 
we ordinarily speak of as substantive law 
and adjective law (Ibid, pp. 209 and 219). 

Sir Cyril Carr seems to echo the same idea 
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i when, accounting for the absence of protest 
against departmental encroachment in the 
later Victorian age, he remarks: “The new 
laws were not lawyer’s laws” (Administra¬ 
tive Law, p. 21 ). Even as late as 1871, the 
Judges of the High Court in England pro¬ 
tested on constitutional grounds against a 
High Court of Justice Bill which proposed to 
authorize a Committee of the Privy Council 
to make or alter rules of procedure. ^ “Let 
Parliament fix the guiding principles,” they 
said, “and let the Judges settle the subordi¬ 
nate points of procedure.” The Judges ulti¬ 
mately got their way (see Carr’s Adminis- 
b trative Law, p. 21). The reasonableness of a 
distinction of the kind above stated is impli¬ 
cit in the recommendations of the Committee 
on Ministers’ Powers (1932). Dealing with 
the topic of the delegation of legislative 
power, the Committee concluded that the 
practice was “both legitimate and constitu¬ 
tionally desirable for certain purposes, within 
certain limits and under certain safeguards” 
(Carr, p. 27), and they qualified their toler¬ 
ance of delegated legislation by specifying 
four exceptional types which would require 
special vigilance. The first exception is the 
power to legislate on matters of principle. 
c They also excepted “delegation conferring so 
wide a discretion that it is impossible to 
know what limit the Legislature intended 
to impose” (Carr, p. 38 and foot-note). The 
author adds: “In theory of course the Legis¬ 
lature ought to settle the principles and 
delegate the details, but occasionally the 
Legislature shirks its duty.” 

It will thus be seen that except for the 
fact that an objection of the present kind 
cannot be entertained in a Court of law 
against parliamentary legislation there is 
very little difference between the principle 
accepted in England and that accepted in 
1 * America, though in practice the objection 
may not in many cases be seriously pressed 
in England because of the relations there 
subsisting between the executive and the 
Legislature. As Sir Courtney Ilbert said, it 
may not always be easy to draw the dividing 
line, and that is just what an American con¬ 
stitutional writer points out: . 

The question when an administrative discretion is 
so broad as to amount to a legislative power is one 
that' may not be answered according to any hxea 
formula, but has to be answered in each individual 
case according to the judgment of the Court (Will¬ 
oughby, para. 1079). 

But where, as in ss. 5, 10 and 16 of the 
impugned Ordinance in this case, the power 
is left to the executive without any limitation 
whatever or any attempt at an enunciation 


of policy or rule of guidance, the question of t 
“degree” or “drawing the line” will not arise 
at all. In an Australian case, the principle 
stated in the American cases (as, for instance, 
in (1892) 143 U. S. at p. 694 10 has been criti¬ 
cised as allowing a considerable latitude of 
application (per Dixon J. in (1931) 46 O.L.R. 

73 20 at p. 93. But the soundness of the prin¬ 
ciple itself cannot seriously be questioned. In 
the judgments delivered by Dixon and Evatt 
JJ. in the last mentioned case, there was a 
full discussion of the question both on prin¬ 
ciple and on authority as well as a review of 
the history of the doctrine in America. The 
actual decision upholding the validity of the / 
delegation in the particular case was based 
on a course of decisions including (1909) 8 
C. L. R. 626 12 referred to by the Advocate- 
General of India. It is however noteworthy 

that Dixon J. added : 

This does not mean that a law confiding authority 
to the executive will be valid, however extensive or 
vague the subject-matter may be, if it does not fall 
outside the boundaries of federal power. There may 
be such a width or such an uncertainty of the sub¬ 
ject-matter to be handed over that the enactment 
attempting it is not a law with respect to any parti¬ 
cular head or heads of legislative power. Nor does it 
mean that the distribution of powers can supply no 
considerations of weight affecting the validity of an 
Act creating a legislative authority (Ibid, p. 1U1J. g 

Evatt J., in giving reasons for rejecting 
the doctrine based on the separation of legis¬ 
lative and executive powers, relied on the 
circumstances that, unlike America, Australia 
had an executive which is responsible to 

Parliament and he added : , 

This close relationship between the legislative and 
executive agencies of the Commonwealth must be 
kept in mind in examining the contention that it is 
the Legislature of the Commonwealth and it alone 
which may lawfully exercise legislative power (Ibid, 

page 114). 

In (1909) 8 C. L. R. 626, 12 the question put by 
Griffith C. J. in the course of the argument 
(at p. 680) and some of the observations in h 
his judgment indicate that far from repudia- 
ting the doctrine of the American cases, the 
learned Judge was of the opinion that his 
view was in accord with the principle adopted 
in America; in the legislation impugned 
before him, the Governor in Council was 
held to have been authorised only to decide 
a question of fact, namely, the question of 
expediency of importing articles into the 
Commonwealth. The statute, after enume¬ 
rating a number of articles, as "prohibited 
imports,” added under the same category, 
“all goods, the importation of which may 
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a be prohibited by proclamation.” The objec¬ 
tion taken was that the power to prohibit 
import must be exercised by the Legislature 
and cannot be delegated to the Governor in 
Council. After referring to the opinion of 
Marshall C. J., (already cited) and to the 
decision of the Privy Conncil in (1878) 3 A.C. 
889, 8 the learned Chief Justice held that the 
case was one of "conditional legislation,” 
the Governor in Counoil being merely the 
"authority to ascertain and declare the fact” 
as to the expediency of admitting particular 
goods into the Commonwealth at a parti¬ 
cular time. O’Connor J. referred to and 
b followed the American authorities. All the 
learned Judges also relied upon the fact that 
similar provisions had long found a place in 
many statutes. 

The circumstance that the matter has in 
the present case been dealt with by an Ordi¬ 
nance and not by a legislative enactment of 
the ordinary kind raises a further question 
under this head. The decisions in (1878) 3 
A. C. 889 8 and in the cases following it rest 
on the ground that within the limits of the 
subject-matter assigned to them by the Con¬ 
stitution Act, the Indian and Dominion 
Legislatures have and were intended to have 
e "plenary powers of legislation as large and 
of the same nature as those of Parliament 
itself.” Legislation by Ordinance has no doubt 
been given the same effect as ordinary legisla¬ 
tion and the ambit as to the subject-matter 
is the same in both cases. But there are two 
fundamental points of difference which have 
a material bearing on the present question: 
One is that by the very terms of S. 72 of the 
ninth schedule to the Constitution Act, the 
operation of the Ordinance is limited to a 
period of six months (and even now it is only 
temporary, though the particular limit has 
been removed); and secondly, it is avowedly 
4 the exercise of a special power intended to 
meet an emergency. These two circumstances 
differentiating legislation by Ordinance from 
normal legislation afford ground for doubting 
the applicability of the principle of (1878) 3 
A. o. 889® to Ordinances. Further, it is only 
consistent with the special character of this 
kind of law-making that the responsibility 
for it should have been laid on the Governor- 
General whose personal judgment and dis¬ 
cretion must be taken to be a very important 
factor. It may be that his position too cannot 
be described as that of an "agent” or "dele¬ 
gate” but the very conception underlying the 
ordinance-making power so connects it with 
the personal judgment and discretion of the 
Governor-General that the objection against 


delegation to subordinate executive autho-l 
rities of any matter of principle is even more' 
serious in this case. 


It has no doubt been always recognised 
that some authority in the State should be 
in a position to enact necessary measures to 
meet extraordinary contingencies. Section 72 
of sch. 9 makes ample provision for it; the 
question is about the manner of exercising 
that power. Before applying the analogy 
based on the English practice as to emergency 
legislation, certain differentiating circum¬ 
stances must be borne in mind. In England 
even, emergency legislation is parliamentary 
legislation or Order in Counoil passed under / 
the authority of parliamentary statute and 
it is always subject to parliamentary control, 
including in the last resort the right to insist 
on the annulment or modification of the 
Order in Council or even the repeal or mo¬ 
dification of the statute itself. Under the 
Indian Constitution, the Legislature has no 
share in or control over the making of an 
Ordinance or the exercise of powers there¬ 
under, nor has it any voice in asking for its 
repeal or modification. Again, anything like 
a serious excess in the use of special emergency 
powers will, under the English practice, be a 
matter which Parliament can take note of 9 
when the time comes for passing the usual 
indemnity Act on the termination of the 
emergency (see Dicey’s Law of the Constitu¬ 
tion, p. 286, and Carr’s Administrative Law, 
pp. 69 and 70). That is not the position here, 
as the indemnity can be provided by an 
Ordinance. As against all this, the only safe¬ 
guard provided in the Indian Constitution 
is that the matter rests entirely upon the 
responsibility of the Governor-General. This 
only confirms the argument against delega¬ 
tion of such responsibility, at least without 
laying down in clear and definite terms the 
limits and conditions governing the exercise * 
by executive officers of powers conferred upon 
them by the Ordinance. Today, in India, the 
situation is complicated by the fact that when 
large and undefined powers are entrusted to 
Provincial Governments and their executive 


officers, the constitutional limitations, con¬ 
ventions and etiquette implied in the theory 
of provincial autonomy make it difficult even 
for the authority promulgating the Ordinance 
to interfere to check the improper use of 
such powers. 

In his book on "Delegated Legislation” 
(based on his Cambridge Lectures and pub¬ 
lished in 1921), Sir Cyril (then Mr.) Carr, 
observed: "In so far as delegated legislation 
contains the germ of arbitrary administra- 
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« fcion, every possible safeguard must be 
devised” (p. 26). He suggested five safe- 
guards, of which two deserve to be noticed 
here : (a) the limits within whioh the dele¬ 
gated power is to be exercised are to be 
definitely laid down, and (b) the further 
point to be insisted on is publicity. The 
second safeguard does not merely mean 
publication, but was explained by the author 
himself as follows : "Like all other law, it 
ought not only to be certain, but also ascer¬ 
tainable”. Reviewing these safeguards after 
the lapse of about twenty years, and “in the 
light of riper acquaintance” (as he claimed) 
Sir Cyril, in his recent lectures on Adminis¬ 
trative Law, explains the first of the above 
safeguards as follows : 

I meant that the control by the law courts (by 
way o t declaring a rule or order ultra vires) should 
be made as simple and easy as possible by inserting 
precise words in the enabling Act (p. 51). 

A comparative study of the Ordinances 
promulgated by the Governor-General dur¬ 
ing the last two decades will reveal a pro¬ 
gressive diminution in the definiteness and 
completeness of the relevant legislative pro¬ 
vision and a corresponding expansion of the 
limits of executive intervention in the deter- 
. c mination of the forum and the procedure 
applicable. The earlier Ordinances were 
limited to defined categories of crimes with 
reference to their nature, time, place or 
purpose and the choice of the forum even in 
such oases was left to the Governor or the 
Government to make. The practice has now 
been extended to all offences and the choice 
of the forum (with all its serious consequen¬ 
ces under the present Ordinance) has been 
entrusted to any servant of the Crown who 
may be authorized by the Provincial Govern¬ 
ment. This sufficiently illustrates the truth 
of Sir Cyril (then Mr.) Carr’s observation 

above cited. 

As we have already observed, the consi¬ 
derations and safeguards suggested in the 
foregoing passages may be no more than 
considerations of policy or expediency under 
the English Constitution. But under Consti¬ 
tution like the Indian and the American, 
where the constitutionality of legislation is 
examinable in a court of law, these considera¬ 
tions are, in our opinion, an integral and 
essential part of the limitation on the extent 
of delegation of responsibility by the legisla¬ 
ture to the executive. In the present case, it 
is impossible to deny that the ordinance, 
making authority has wholly evaded the 
responsibility of laying down any rules or 
conditions or even enunciating the policy with 
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reference to which cases are to be assigned <s 
to the ordinary criminal Courts and to the 
Special Courts respectively and left the whole 
matter to the unguided and uncontrolled 
action of the executive authorities. This is 
not a criticism of the policy of the law—as 
counsel for the Crown would make it appear— 
but a complaint that the law has laid down 
no policy or principle to guide and control 
the exercise of the undefined powers entrusted 
to the executive authorities by ss. 5, 10 and 
16 of the Ordinance. 

We are of the opinion that the Ordinance has 
not by itself repealed Ss. 28 and 29, Criminal 
P. C. (if such repeal were necessary — / 
a 3 we think it was) that notwithstanding 
drafting devices, it is only the order of 
the executive authority passed under S. 5, 

10 or 16 of the Ordinance, in respect of 
each case or group or class of cases that 
in fact operates to repeal those provisions 
of the Code to divest the regular Courts of 
their jurisdiction and to invest the Special 
Courts with jurisdiction to try any particular 
case or group or class of cases. We are also 
of the opinion that such executive orders 
cannot in law have any such effeot and that 
Ss. 5, 10 and 16 of the Ordinance are open to 
objection as having left the exercise of the 9 
power thereby conferred on executive officers 
to their absolute and unrestricted discretion, 
without any legislative provision or direction 
laying down the policy or conditions with 
reference to which that power is to be ex¬ 
ercised. The powers of the High Court, though 
in form taken away by S. 26 of the Ordinance, 
are in fact only taken away by the order of 
the executive officer, because it is only on 
such order or direction being given that any 
case becomes a proceeding before a Special 
Court for the purpose of S. 26. We accor¬ 
dingly agree with the High Court that the 
Court which purported to try and convict '* 
the respondents had no jurisdiction to do so. 

The validity of the Ordinance was also 
attacked on another ground based upon the 
language of S. 72, Government of India Act, 
1915 . The opening portion of that section 
declares that "the Governor-General may, 
in cases of emergency, make and promulgate 
Ordinances for the peace and good govern¬ 
ment of British India or any part thereof.” 

It is obvious that the power to make and 
promulgate Ordinances under that section 
is exercisable by the Governor-General only 
in cases of emergency. It was contended 
that the Preamble of the Ordinance read 
with s. 1 (3) thereof showed that the Gover¬ 
nor-General did not think that an emer* 
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a gency existed at the time when he made 
and published the Ordinance. The Preamble 
and the first section of the Ordinance are 
as follows: 

Whereas an emergency has arisen which makes it 
necessary to provide for the setting up of special 
criminal courts ; 

Now, therefore, in exercise of the powers conferred 
by S. 72, Government of India Act, as set out in the 
9th Sch., Government of India Act, 1935, the Gover¬ 
nor General is pleased to make and promulgate the 
following Ordinance:— 

1. (1) This Ordinance may be called the Special 
Criminal Courts Ordinance, 1942. 

(2) It extends to the whole of British India. 

(3) It shall come into force in any province only if 
the Provincial Government, being satisfied of the 

o existence of an emergency arising from any disorder 
within the province or from a hostile attaok on 
India or on a country neighbouring on India or from 
the imminence of such an attack by notification in 
the Official Gazette, declares it to be in force in the 
province, and shall cease to be in force when such 
notification is rescinded : 

Provided that any trial or proceeding which was 
pending at the time of such rescission may be conti¬ 
nued and completed as if the provisions of this 
Ordinance were still in force. 

Ifc was conceded that as laid down by 
their Lordships of the Privy Council in 58 
I. A. 169, 21 the question whether an emer¬ 


gency does or does not exist at any particular 
time is one for the Governor-General and 
c for him alone and that a Court has no right 
to inquire whether an emergency did in fact 
exist at the time of the making and pro¬ 
mulgation of an Ordinance, if the Governor- 
General has judged and declared that it did 
exist. It was contended, however, that this 
last condition had not been fulfilled here. 
The argument was developed in this manner: 
Sub-section (3) of s. l defines the emergency 
which alone could justify the bringing into 
force of the Ordinance in any part of British 
India. It follows therefore that that was the 
emergency which the Ordinance was designed 
to meet. It is true the Governor. General was 
« under no obligation to take anybody into his 
confidence with regard to the nature of the 
emergency which in his judgment neces¬ 
sitated the making and promulgation of the 
Ordinance. But he having chosen to do so, 
the Courts could not deliberately shut their 
eyes to the definition of the emergency which 
the Governor-General had himself set out. 
The emergency whioh was made by the 
Governor-General a condition precedent to 
the coming into force of the Ordinance must 
be the emergency whioh in his opinion neces¬ 
sitated the making and promulgation of it. 
The argument runs that in this particular 
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case, after having declared in the Preamble e 
that an emergency had arisen which made 
it necessary to provide for the setting up 
of Special Criminal Courts, the Governor- 
General had gone on to enact in sub-s. ( 9 ) of 
S, l that the Ordinance shall not come into 
force in any part of British India unless 
the Provincial Government was satisfied of 
the existence of an emergency arising from 
certain specified contingencies. This could 
only have one meaning, namely, that the 
Governor-General apprehended an emer¬ 
gency and published the Ordinance to meet it 
but he was not satisfied that the emergency 
had actually arisen in any part of British /• 
India. For, if he had then judged that the 
emergency existed in any part of British 
India, he would have declared the Ordinance 
in force in that part of British India im¬ 
mediately. The Governor-General did not 
himself enforce the Ordinance in any part of 
British India. He left that to be done by the 
Provincial Governments, on being satisfied 
of the existence in their respective areas of 
an emergencey arising from certain specified 
contingencies. 

The Ordinance is dated 3lst December 1941 , 
and was published in the Gazette of India 
of 2nd January 1942. We were informed by 
oounsel for the Crown that the earliest date 
on which it was brought into force in any 
part of British India was 3rd April 1942, 
when it was put into force in the Province 
of Bengal. We were further informed that 
the High Court of Judicature at Fort William 
in Bengal and criminal Courts subordinate 
thereto have throughout continued to func¬ 
tion in the Province in the normal way. 
Further, the Central Legislature met at New 
Delhi and held its Budget Session in the 
ordinary course between 8lst December 1941, 
and 3rd April 1942. 

The argument on behalf of the respon- to 
dents on this part of the case therefore was 
that the Governor-General, anticipating that 
an emergency of the kind set out in sub- 
s. (3) of section l of the Ordinance might 
arise in some part of British India, made 
and published the Ordinance in order to 
arm Provincial Governments with drastic 
powers to deal with the emergency when it 
should arise. This, it was contended, might 
have been an act of wisdom and foresight 
on the part of the Governor-General, but 
was not justified by the language of s. 72 
whioh requires that an emergency must 
exist at the time when an Ordinance is made 
and promulgated, as it is the existence of am 
emergency alone which invests the Governor- 
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^General with power to make and promulgate 
Ordinances. 

It was further contended that the Gover¬ 
nor-General, by the total surrender of the 
power to bring the Ordinance into force 
into the hands of Provincial Governments, 
abdicated a function of which he alone had 
been made the sole repository by Parlia- 
ment. It was urged that under S.72 it was 
the duty and responsibility of the Governor- 
General and the Governor-General alone to 
secure the peace and good government of the 
country by means of Ordinances, if an emer¬ 
gency should so require. Sub-section (3) of 
b S. l of the Ordinance leaves the enforcement 
of the Ordinance in the hands of Provincial 
Governments alone and makes no provision 
for the contingency that an emergency may 
arise in certain parts of British India which, 
in the opinion of the Governor-General, 
might necessitate action under the Ordinance 
and yet the Ordinance may not be brought 
into force in those parts by the Provincial 

Governments concerned. 

We were further invited to look at the 
matter from another angle. The Preamble 
declares that an emergency exists necessitat¬ 
ing the Ordinance. Section 1 (3) leaves the 
' c enforcement of the Ordinance to Provincial 
Governments on their being satisfied of the 
existence of an emergency. If no Provincial 
Government was at any time satisfied that 
the emergency defined in the sub-section 
existed in their respective areas, the Ordin¬ 
ance could not be put into force in any part 
of British India, notwithstanding the decla¬ 
ration contained in the Preamble that the 
Governor-General was satisfied of the exis¬ 
tence of the emergency. This would also 
illustrate the point that the real decision 
with regard to the existence or othewise of 
the emergency had been left in hands other 
d than those of the Governor-General, and it 
was argued that this was not contemplated 

or permitted by S. 72. , .. 

An argument was also sought to be built 

upon the meaning of the word promulgate 
in the opening part of S. 72. It was argued 
on the authority of the Oxford Dictionary 
that promulgation with reference to a law 
or Ordinance means “publication by putting 
into effect” and it was urged that as in this 
case the Governor-General, though he made 
and published the Ordinance, did not by his 
own authority put it into effect anywhere, 
he did not himself “promulgate” the Ordin¬ 
ance, but had left it to be “promulgated” at 
future uncertain dates in different Provinces 
by the respective Governments thereof; and 


that consequently not having been pro- * 
mulgated” by the Governor-General, the 
Ordinance had no force or validity. 

In reply, it was pointed out on behalf of 
the Crown that the emergency justifying the 
enactment of the Ordinance was not identical 
with the emergency specified in S. 1 (3) as a 
condition precedent to its enforcement. It 
was argued that once the Governor-General 
had declared in the Preamble that an emer- 
genoy had arisen which made it necessary 
to enact the Ordinance, the requirements of 
S. 72 were fulfilled and that it was not per¬ 
missible to inquire further into the matter. 

It was contended that once the Ordinance p 
had been made and published in the Gazette 
of India, it was made and promulgated 
within the meaning of that expression in 
S. 72 and that enforcement of the Ordinance, 
or giving effect to it, was not a necessary 
ingredient of “promulgation”. In support of 
this interpretation, reliance was placed on 
Ramanatha Iyer’s Law Lexicon and on the 
meaning given to the verb “promulgate” in 

the Oxford Dictionary. 

The contentions put forward on behalf of 
the respondents on this part of the case found 
favour with Sen J. in the Court below and 
they undoubtedly raise substantial and im- g> 
portant questions. In view however of the 
conclusions at which we have arrived on the 
main grounds of attack against the validity 
of the Ordinance, we do not consider it neces¬ 
sary to pronounce an opinion upon these 
questions. 

Wo would affirm the judgment of the High 
Court and dismiss the appeal. 

Rowland J. — This is an appeal by the 
Crown against an order of the High Court 
of Judicature at Fort William in Bengal 
passed in its criminal revisional jurisdic¬ 
tion, setting aside the convictions of and 
sentences passed on certain persons by a ft 
Magistrate acting in the capacity of a Spe¬ 
cial Magistrate under the Special Criminal 
Courts Ordinance, 1942 (Ordinance 2 of 1942), 
and directing that those persons be released, 
but that they be re-arrested and dealt 
with in accordance with the ordinary pro¬ 
cess of law. The Ordinance had in S. 26 
enacted that save as provided in this Ordi¬ 
nance no Court shall have any jurisdiction 
of any kind in respect of proceedings under 
this Ordinance, thus excluding the revisional 
jurisdiction of the High Court. But the High 
Court held that the Ordinance was ultra vires 
of the powers conferred on the Governor- 
General by the Government of India Act, 
1985 , sometimes referred to as the Constitu- 
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c tion Act. The learned Judges gave a certifi¬ 
cate under s. 205 that the case involves a 
substantial question of law as to the inter¬ 
pretation of the Constitution Act; hence this 
appeal. The question is whether Ordinance 2 
of 1942, the Special Criminal Courts Ordi¬ 
nance, is ultra vires. That being the question 
on which the decision of this appeal must turn, 
selection of the line of approach to its deter¬ 
mination may be assisted by one or two 
examples of the method consistently followed 
by the Judicial Committee of the Privy 
Council in construing statutes. In 27 I. A. 
209 22 at p. 213 it was said : 

b . are no ^ testing the question by general prin¬ 
ciples but by the expressions of the Code which relate 
to appeals. Their Lordships turn to the Code to see 
what it says. 

In 47 I. A. S3 23 at p. 42 it was said : 

The construction of the explanation must depend 
on its terms and no theory of its purpose can be 
entertained unless it is to be inferred from the 
language used. 

In 3 M. I. A. 468 24 at p. 488 it was said : 

If such be the undoubted effect of the charter we 
must give effect to its provisions however injurious 
we may conceive the consequences to be. 

In 59 I. A. 283 26 it was said : 

In construing such provision (limitation) equitable 
considerations are out of place and the strict gram¬ 
matical meaning of the words is the only safe guide. 

In 55 I. A. 18 26 at p. 23 it was said : 

It has often been pointed out by this Board that 
where there is a positive enaotment of the Indian 
Legislature the proper course is to examine the 
language of. that statute and to ascertain its proper 
meaning uninfluenced by any consideration derived 
from the previous state of the law or of the English 
law on which it may be founded. 

In A.I.R.1918 p. o. 352 27 at p.354 it was said: 
Their Lordships are not concerned with the policy 
of the Act nor can they find in the novelty of the 
provision or in the language of other parts of the 
Act sufficient ground for disregarding the plain 
words of the enactment. 

Ip 18 Pat. 234 28 at p. 248 it was said, "But 
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in truth when the meaning of words is § 
plain, it is not the duty of Courts to busy 
themselves with supposed intentions.” 

It may safely be said, without citing au¬ 
thority, that ordinarily the Courts constru. 
ing the language of a statute will assign to 
it that meaning which consistently with the 
language used, is favourable to the liberty 
of the subject. The function of Judges is to 
give words their natural meaning, not per¬ 
haps, in war time, leaning towards liberty 
but remembering, that in a case in which 
the liberty of the subject is concerned, we 

cannot go beyond the natural construction of 
the statute. 

In 5 I. a. 178® at p. 193 it was said: 

The established Courts of Justice when a question 
arises whether the prescribed limits have been 
exceeded, must of necessity determine that question 
and the only way in which they can properly do so, 

!s by looking to the terms of the instrument by 
whioh, affirmatively, the legislative powers were 
created, and by which negatively they are restricted. 

If what has been done is legislation, within the 
general scope of the affirmative words whioh give 
the power, and if it violates no express condition or 
restriction by which that power is limited (in which 
category would of course, be included any Act of the 
Imperial Parliament at variance with it) it is not 
for any Court of Justice to inquire further, or to en¬ 
large constructively those conditions and restrictions. 

The terms by whioh affirmatively the 9 
legislative powers were created, are in S. 99 (l), 
Constitution Aot, and in Section 72 of sch. 9 . 
Section 99 is not cited by the learned Judges. 

Its operative portion is in the following words: 
"Subject to the provisions of this Act the 
Federal Legislature may make laws for the 
whole of British India or any part thereof.” 

Section 72 in sch. 9 runs thus : 

The Governor-General may, in cases of emergency 
make and promulgate Ordinances for the peace and 
good government of British India or any part thereof 
and any ordinance so made shall, for the space of 

h if n / 1X T ? th3 fr0m its Promulgation, 

TnJ- a th T - k i e . force . of law M an Act passed by the 
Indian Legislature; but the power of making Ordi- k 

nances under this section is subject to the like res¬ 
trictions as the power of the Indian Legislature to 
make laws ; and any Ordinance made under this 
section is subject to the like disallowance as an Act 
passed by the Indian Legislature, and may be con¬ 
trolled or superseded by any such Act. 

The restrictive or supposedly restrictive 
provisions to which reference was made are 
m several places. These may first be dealt 
with seriatim, and then the question of the 
extent of the affirmative provisions just pre¬ 
viously cited. 

Section 100 (3) removes from the jurisdic¬ 
tion of the Federal Legislature the making 
of laws for a Province with respect to matters 
in the Provincial Legislative list. But by 
reason of a proclamation of emergency that 
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. bar is removed by s. 102 ( 1 ). It ia settled by 
the deoision of this Court in Keshav Talpade 
y. Emperor (Foderal Court Caso, 5 of 1943) 
that the Central Legislature has power at 
present to make laws with respect to any 
matter in any of the three lists. But in the 
present case it was argued in the High Court 
that this power is given to the Legislature 
and not to the Governor-General. 

Derbyshire C. J. deals with the matter 

thus : , , 

The position, therefore, is that when a proclama¬ 
tion of a grave emergency has been made by the 
Governor-General, as indeed it was when war broke 
out in September 1939, the Federal Legislature has 
, power to make laws with regard to the constitution 
® and jurisdiction of Courts in provinces ; that the 
same emergency enabled the Governor-Genera 
under S. 72, Government of India Act, 1915 to pass 
an Ordinance dealing with the same matters whioh 
Ordinance ‘shall have the like force of law as an 
Act passed by the Indian Legislature, and that 
6.311(6) provides that the Governor-General s 
Ordinance shall be construed as the same as an Act 
of the Federal or Provincial Legislature. There is, 
therefore, no substance in the second contention ot 

the applicants. . . , 

His colleagues agreed ; and this point has 
not been pressed in appeal. It is obvious that 
the words of the statute support the con¬ 
clusion of the learned Judges. 

I shall next consider S. 223 which enacts 
that the jurisdiction of any existing High 
Court shall be the same as immediately be¬ 
fore the commencement of Part 3 of the Act. 
But that is subjeot to the provisions of any 
Act of the appropriate legislature. Under 
S. 223 the legislature can pass an enactment 
taking away the jurisdiction of a High Court. 
The contrary does not seem to have been 
argued. But it was said, the Governor-Gen- 
eral is not the appropriate legislature and 
had no such power. 

Derbyshire C. J. said : , 

That contention ia answered, it seems to me, by 
S. 311 (6), Government of India Aot, 1935, w 

42 ^Iny reference in this Act to Federal Acta or 
laws or Provincial Acts or laws, or to Acts or la a 
of the Federal or a Provincial Legtslature shall be 
construed aa including a reference to an finance 
made by the Governor-General or a Gove ^*°®“; 
eral's Act or, aa the case may be, to an Ordinance 
made by a Governor or a Governor a Act. 

His colleagues agreed, relying on S.31116) 
of the Act, Ol. 44 , Letters Patent and 8 . 38, 
Interpretation Act, 1889 (52 & 53 vict., Ch. 63). 
The respondents, in their right to support 
the decision of the High Court on any ground 
decided against them, contend that this find¬ 
ing is erroneous: it should have been held 
that the Ordinance was not validly enacted 
mnder s. 223. We are referred to the language 
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in 8.223 whioh makes the Letters Patent « 
amenable to the legislative interference of 
“ the appropriate Legislature ” and S. 72 
which empowers the Governor-Genoral to 
make Ordinances. It is said, he may have 
power to make Ordinances but he is not the 
appropriate Legislature. The appropriate 
Legislature is in some cases the Federal 
Legislature, Sch. 7, List I, item 53; in some 
cases the Provincial Legislature, List II, 
Item 2; and in some cases either of these, 
List III, Item 15. The Governor-General 
making an Ordinance is not either of these. 
The distinction is unsound. By the Letters 
Patent Cl. 44 , the Letters Patent are ex- / 
pressly made subject to the legislative powers 
of the Governor-Genoral; and it would be 
repugnant to S.72 to hold that an ordinance 
made by the Governor-General in case of 
emergency was in any way less effective than 
an Act of the Federal Legislature. Un-: 
doubtedly the Governor-General has power 
to legislate by Ordinance in case of emer- 
gency in respeot of the powers and jurisdic¬ 
tion of the High Courts. But the attack on 
the Ordinance was pressed on another ground.i 
It was said, assuming the Governor-General 
has power to legislate in that manner, this 
is not what has been done. He has left it to 9 
others not only to bring the Ordinance into 
force but to constitute Courts not amenable 
to the jurisdiction of the High Courts; and 
to empower others to direct by general or 
special order that persons and offences be 
tried in those Courts and not in ordinary 
Courts under superintendence of a High 
Court so that the jurisdiction of the High 
Court is ousted. To do these things is to 
exercise a legislative power; and even if the 
Governor-General himself has this power, 
he cannot commit its exercise to any other 

authority. , , 

An almost identical argument was advan^ h 

ced with reference to 8.292‘; and as what I 
shall have to say on that will govern the 
decision on the point just now stated, 1 will 
postpone its consideration for the present. 

Then there is a passage in the Instrument 
of Instructions to the Governor-General 
whereby he is enjoined to reserve for the 
gignification of His Majesty’s pleasure any 
Bill which would so derogate from the powers 
of the High Courts as to endanger the posi¬ 
tion which these Courts are by the Consti- 
tion Act designed to fill; such a Bill is not to 
be assented to by the Governor-General in 

the ordinary way. . ., 

We are referred to this as showing the 

concern and solicitude felt by Parliament 
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c. for preserving and maintaining the position 
of the High Courts: we are invited to ques- 
tion the propriety of making such an Ordi¬ 
nance as this; of so completely ousting the 
jurisdiction of the High Courts in all cases 
tried by the Special Courts: of giving an 
unlimited power to bring any case whatever 
into the Special Courts; and of permitting 
this power to be delegated to any servant 
of the Crown without restriction however 
lowly in rank and however lacking in ex¬ 
perience. 

But as Derbyshire C. J. has pointed out, 
S. 13 ( 2 ), Constitution Act, provides that the 
l validity of anything done by the Governor- 
General shall not be called in question on 
the ground that it was done otherwise than 
in accordance with the Instrument of In¬ 
structions. The correctness of the learned 
Chief Justice’s observation is beyond ques¬ 
tion. That being so, it will be useless for this 
Court to express (however strongly we may 
feel) sentiments and views which the law 
does not empower us to put into effect; and 
so, I think as to this there is no more to be 
said. 

At the hearing before us, a further con¬ 
tention was advanced for the respondents. 
« Jurisdiction, it was said, is given to the Fede¬ 
ral Court by S. 205, Constitution Act; and it 
is not competent to any Indian Legislature 
to make a law altering or affecting the ope¬ 
ration of that section. Power to legislate as 
to Courts is conferred by S. 100 read with 
Sch. 7, as follows: By List I, item 53, juris- 
diction and powers of all Courts except the 
Federal Court to the Central Legislature, in 
respect of matters indicated. By List II, 
Item 2 , “jurisdiction and powers of all Courts 
except the Federal Court,” to the Provin- 
oial Legislature in respect of certain other 
matters. By List III, Item 15, “jurisdiction 
d and powers of all Courts, except the Federal 
Court,” to both Central and Provincial Legis¬ 
latures, with respect to other matters. It is 
clear that no Indian Legislature is competent 
to make a law with respect to the jurisdic¬ 
tion and powers of the Federal Court (subject 
to 8. 206 or any other specific enabling 
section). But in s. 26 of the Ordinance the 
Governor. General had enacted : 

Notwithstanding the provisions ol the Code, or of 
any other law for the time being in force, or of any¬ 
thing having the force of law by whatsoever autho¬ 
rity made or done, there shall, save as provided in 
this Ordinance, be no appeal from any order or 
sentence of a Court constituted under this Ordinance 
and, save as aforesaid, no Court shall have authority 
to revise such order or sentence, or to transfer any 
case from any suoh Court, or to make any order 
under S. 491 of the Code or have any jurisdiction of 


A. I. R. 

any kind in respect of any proceedings of any suoh A 
Court. “ 

The section is wide enough to bar an 
appeal to the Federal Court; therefore it is 
argued, this is legislation regarding the 
jurisdiction and powers of the Federal Court. 
But let us see what is that jurisdiction and 
what are those powers. The jurisdiction is 
(i) to entertain appeals from a High Court 
and from no other Court; (ii) to entertain 
appeals in cases where the High Court gives 
the certificate under S. 205 (l), and in no 
other cases. Nothing is said in the Ordinance 
as to the jurisdiction of this Court to enter¬ 
tain, hear and decide such appeals; for, in no 
case tried under the Ordinance has the High * 
Court jurisdiction to pass any order which 
might become appealable to this Court. But, 
it is said by shutting out the appellate juris¬ 
diction of the High Court, the Ordinance 
may operate to prevent a case coming to thi9 
Court which would otherwise have been the 
subject both of an appeal to the High Court 
and of an appeal to this Court. Indirectly 
this may result in fewer cases coming to this 
Court but the Act gives a jurisdiction limi¬ 
ted to a certain class of cases, and the Ordi¬ 
nance does not touch the jurisdiction of this 
Court in respect of cases falling within that 
class. Our jurisdiction depends on the High ^ 
Court having passed an order and given a 
certificate; when those conditions are fulfil¬ 
led this Court entertains an appeal whether 
or no the High Court had jurisdiction to 
make the order appealed 'against. 

The present case is an instance. No one 
has invoked S. 26 as a bar to our hearing this 
appeal. This argument for the respondent 
though ingenious cannot therefore be accep. 
ted. The Ordinance is not a law respecting 
the jurisdiction of the Federal Court or res¬ 
pecting its powers. 

Then there was an objection, of which the /, 
classification may be doubtful, whether it is 
a matter of looking to the affirmative words 
by whioh the legislative powers were created 
or to words by which negatively they are 
restricted. The reference is to s. 292 of the 
Act which enacts that subject to the other 
provisions of this Act all the law in force in 
British India immediately before the com¬ 
mencement of Part 3 of this Act shall con¬ 
tinue in force in British India until altered 
or repealed or amended by a competent 
Legislature or other competent authority. 

The substance of the argument is that the 
Criminal Procedure Code being part of the 
law in force, it is open to the Legislature to 
repeal or amend it but not to any other 


ig43 Emperor v. Benoari Lall (Howland J.) Federal Court 61 

authority; similarly, the Letters Patent of 
High Courts are part of the law of the land. 

® — . . T\ i_ l . lU n nnhionr 


special or local law now in force, or any speoial e 
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By Cl. 44 , Letters Patent, they are subject 
to the legislative powers of the appropriate 
Legislature. They too are not liable to be 
altered or amended by any other authority. 

But, it is said, when an order is made 
for the trial of a case or offence by a special 
Court, the effect is to repeal in a large mea¬ 
sure the provisions of the Criminal Pro- 
cedure Code as well as to take away powers 
given to the High Court by the Letters 
Patent. It oan be so done by the Legislature, 
it oan be so done by tbe Governor-General 
.a by Ordinance, but no subordinate authority 
can be empowered to do these things; to do 
them is to legislate, and the power 10 legis. 
late must be exercised by the Legislature and 
cannot be delegated. The same contention 
was noticed earlier in dealing with an argu- 
ment based on S. 223. I said I would deal 
with it later. The above contentions found 
favour with the High Court and I have now 

to examine them. _ 

It is to be seen first whether by the Ordi- 

nance together with the action taken under 

it there has been effected a repeal or altera- 

tion of the Criminal Procedure Code and of 

„ the Letters Patent of the High Court. So far 

as the Criminal Procedure Code is concerned, 

we were first referred by Mr. Banerji for_ the 

appellants to S. 6. whioh enacts that there 

shall be five olasses of oriminal Courts be. 
sides the High Courts and the Courts con¬ 
stituted under any law other than this Code 
for the time being in force;" he suggested 
that the Code only purported to lay down a 
procedure for the five classes named in 8 6. 
and in part for the High Court, and did not 
profess to lay down any procedure for 
Courts which may be constituted under any 
tew other than the Code. If 8.6 stood atene 

3S5S«a@=essS 

with according to the provision hereinafter 

^Offences under other laws are dealt with by 
S. 5, cl. (2), in a similar manner subject to 
any other procedural enactment for the 
being in force. It seems clear that before 
any offence under Penal Code can be in¬ 
vestigated, enquired into and tried otherwise 
than according to the Code, S. 5, cl. (l) a 
to be got rid of. Mr. Banerji then referred 
us to s. l, cl. ( 2 ), which enacts that 


Inthe* absence of any specific pronsion to the eon- 
4rary nothing herein contained shall afiect any 


speoial or local law mm m — 

jurisdiction or power conferred, or any special form 
of procedure prescribed, by any other law for the 

time being in force. 

This sub-section, it is said, saves other 
enactments prescribing special procedure, or 
conferring special jurisdiction or power, and 
permits them to have their effect without 
conflicting with the provisions of this Code. 

The matter is not wholly free from diffi¬ 
culty, but I do not think that new Courts 
unknown to the Code, following a new pro¬ 
cedure foreign to the Code, can be set up 
without conflict with S. 6. Then as to the 
High Courts it has been apparently assumed 
throughout that a law which completely / 
ousts the jurisdiction of a High Court in 
respect of many cases, is a law altering the 
Letters Patent. The contrary was not argued, 
but the matter to my mind is not so clear as 
to be beyond doubt. In the period between 
the passing of the Government of India Act 
in 1915 and of the Government of India Act, 
1985 , there was a provision in S. 107, Govern¬ 
ment of India Act, as to the powers of super¬ 
intendence of a High Court over all Courts 
subject to its appellate jurisdiction, and 
elsewhere it was laid down that this section 
was one which the Indian Legislature have 
not power to modify. What superintendence 

means was discussed at length m 1 ^ 

S36 29 Two cases arose regarding tribunals 
specially set up, some of whose decisions 
might be, under certain circumstances, the 
subject-matter of appeal to the High Court. 

In other respects revisional power and ap¬ 
parently superintendence of the High Court 
was excluded by the enactment. It was held 
that the power of superintendence which in- 
eludes a revisional jurisdiction could not be 
taken away from the High Court in respect 
of any Court from whioh an appeal can lie 
r, TT ieh Court. Those cases are in 57 

Bom 93 - and 60 cal. 618.- On the other * 
hand, if the Legislature creates a Court not 
in any way subject to the appellate juris- 

diction of a High Court the “ ssot ‘ on 
does not apply to confer on a High Court a 
power of superintendence in respect of such 
Special Court. It was so held in 5 I- A- 
- ns 9 where the Courts set up were in an area 

over whiohtheHighCouHhadnoter^tojial 

3 aTrT 1916 Pat. 292 : 35 I. C. 801 . u 
& L. J 969 : 1 Pat. L. J. 336 (FB), Parmessar 

“Tb. 1933 Bom. 1: HI L 0. 720 : 

Manmatha Nath v. Emperor. 
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a jurisdiction at all; and it was so held in 
A. I. R. 1918 Pat. 103 11 and in A. I. R. 1918 Pat. 
155 32 in the matter of special tribunals set up 
within the area over which the High Court’s 
general jurisdiction extended. In what fol¬ 
lows, while proceeding on the assumption 
that a law ousting the jurisdiction of a High 
Court is a law altering the Letters Patent, I 
wish to guard myself against being under¬ 
stood as holding it to be applicable to the 
creation of Courts not subject to the juris¬ 
diction of the High Courts in any respect. 
As I have held that the Criminal Procedure 
Code or parts of it are substantially repealed 
5 or altered by setting up new Courts with a 
different procedure for trying offences both 
under the Penal Code and other laws and as 
I agree that this can only be done by legis- 
lation, the question whether the same thing 
applies to the High Court or not has become 
academic. 

Then we have to see whether these changes 
in the law have been made by the Legis¬ 
lature, that is by the Governor-General by 
his act in making the Ordinance, or by the 
aot of the Local Government or its officers 
in passing orders to give effect to it. Derby¬ 
shire C. J. pointed out that grave inroads 
c were made on the rights enjoyed by the 
subjeot under the ordinary law. A Magistrate 
of the second class under the Code can im¬ 
pose a sentence up to six months’ imprison¬ 
ment only; the same Magistrate sitting as a 
summary Court can give up to two years. 
There is no provision that the Magistrate, 
to be vested with the powers of a Summary 
Court must have had any particular length 
of judicial experience. Under the Code, on 
conviction there would be an appeal from a 
conviction in all cases; under the Ordinance, 
only if the sentence exceeds three months 
imprisonment or Rs. 200 fine. Under the Code 
d there is a further right to move the High 
Court in revision. By the Ordinance this 
right is barred. 

A Magistrate of the First Class under the 
Code can impose a sentence limited to two 
years’ imprisonment: the same Magistrate 
sitting as a Special Court can give up to 
seven years. Under the Code there is an ap¬ 
peal unless the sentence is within the limit 
of Rs. 60 fine; under the Ordinance only if 
the sentence exceeds two years* imprison¬ 
ment. As before there is no right to move 
any Court in revision. To be qualified to 
exercise these enlarged powers a Magistrate 

32. (’18) 6 A.I.R. 1918 Pat. 156 : 44 I.O. 186 : 19 
Or. Ij. J. 281 ; 8 Pat. L. J. 637 (F.B.), Pormesh- 
war Ahir v. Emperor. 


must have exercised first class powers for & 
two years. 

In the Court of Session, powers are exer¬ 
cised by Sessions Judges, Additional Ses¬ 
sions Judges and Assistant Sessions Judges 
under the Code. An Assistant Sessions Judge 
can impose sentence up to seven years; a 
Sessions or Additional Sessions Judge any 
sentence authorised by law, but a sentence 
of death is subject to confirmation by the 
High Court. Under the Code there is an ap¬ 
peal if the sentence exceeds one month’s 
imprisonment or Rs. 60 fine. By the Ordin¬ 
ance there is no appeal whatever and no 
one has any revisional jurisdiction. There is p 
no reference to the High Court for confirma¬ 
tion of the death penalty, and no superior 
Court can be moved in revision. Where how¬ 
ever a sentence of seven years or upwards 
has been imposed, a reference is made to a 
certain person who must be a High Court 
Judge; and his order is final. A similar sub¬ 
mission can be made by the Special Judge if 
he finds the case involves points of special 
difficulty. (It is to be noted that a Speoial 
Magistrate dealing with a case of special 
difficulty is not able to make any such sub¬ 
mission to any one; nor is a Summary Court 
empowered to do any suoh thing.) To be g 
qualified to exercise the enlarged powers of 
a Special Judge, a person must have exer- 
oised for two years the powers of a Sessions 
Judge or Assistant Sessions Judge, 

But the defect of jurisdiction alleged is 
not that the Legislature could not constitute 
new Courts and entrust to them new powers 
as wide as these; or that it oould not change 
the procedure of inquiry and trial as has 
been done by permitting a memorandum 
only of the substance of the evidence to be 
recorded instead of the whole of the evidence; 
in permitting a special Judge to take cogniz¬ 
ance of offences without the acoused being ft 
committed to his Court for trial, whereas 
under the Code a Court of Session shall not 
take cognizance of any offence as a Court of 
original jurisdiction unless the accused has 
been committed by a Magistrate duly em¬ 
powered; and in abolishing completely the 
right of trial by jury or with assessors. It 
is not even said that the Legislature was 
incompetent to enact S.26 barring appeals 
save as provided in the Ordinance and barring 
the exercise by any Court of revisional 
jurisdiction or jurisdiction to transfer a oase 
or jurisdiction to make an order under S. 491 
of the Code, or jurisdiction of any kind. It 
is said that the Legislature could do these 
things, drastic as they are. But they could 
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. not be done by any other or subordinate p 
authority. The power to do them is a power il 
to legislate. It is not the Legislature (that a 
is, the Governor.General) that has brought 
these changes into force. They become s 
effective only when an order is passed under 1 
S. 5 , S.10, or S. 16 of the Ordinance. These t 
are the sections which empower and direct £ 
special Judges, special Magistrates and sum- a 
mary Courts respectively to try offences. I 
The Ordinance does not prescribe the offences 1 
which each class of Court is to try. It leaves 
that to be determined by general or special * 
orders in writing to be made in the case of 
l speoial Judges by the Provincial Government 
or a servant of the Crown empowered by the 
Provincial Government in this behalf; in the 
case of Special Magistrates by the Provincial 
Government or a servant of the Crown em¬ 
powered by the Provincial Government in 
this behalf, in the case of summary Courts 
the District Magistrate or a servant of the 
Crown authorized in this behalf by the 
District Magistrate. 

This the learned Judges say amounts to 
making over to the Provincial Government 
and other officers referred to the power of 
legislation which cannot be delegated, lhe 
1 « learned Judges in the High Court approached 
the matter not as I understand the Privy 
Council to have enjoined by reviewing the 
positive and negative expressions in the Con- 
stitution Act but by referring in the. first 
instance to the magnitude and gravity of the 

change in the law. The learned Chief Justice 

Bft The man’s rights as regards appeai and revision 

There are two sets of Courts, the ordinary criminal 
Courts and the Special OriminaJ Courts,^working 

. "• * f ^aris m i“t k to°Se W D^&£&£££ 

* nominally" todecicte; “ fact it might be decided by 
♦Vift The subject who commits a crime is no 

MSofbyTe^ finance 

the jurisdiction of the Special Magistrate 

the Provincial Government or the District Magis 
acting not in a judicial capacity but iin an admrnu- 
trative capaoity that deprives the subject of his r,g 
under the Code and repeals its valued provisions ^ 
far as he is concerned. That in my view is repealing 
the Code of Criminal Procedure in part in that 
instance legislation ad hoc for the man s case. 

The learned Chief Justice dwells on the 
t grave consequences, with which he seems to 

be much impressed. I may say here that 
I have had the advantage of seeing in advance 
the judgment that his Lordship the Chief 
Justice has just delivered; and had it been 
■within our province to enter gn questions of 


policy I would associate myself with much 4 
if not all of what he has said, as to the value 
and importance, when delegating a discre¬ 
tionary power, of proper safeguards and of 
sufficiently directing the entrusted authority 
(either by provision in the Act or by rules) as 
to the principles by which he ought to be 
guided in the use of his discretion; as to the 
abuses that may result from absence of such 
provision, and as to the existence of valuable 
precedents in English practice, a proper atten¬ 
tion to which, he thinks, would have enabled 
an Ordinance very much more satisfactory 
than this one to be framed. But, it is not for 
us to concern ourselves with policy where f, 
the law is clear but to give effect to its provi¬ 
sions however injurious we may conceive the 
consequences to be, and I shall confine mysel 
to considering the law without further refer- 
ence to its consequences. The machinery 
for bringing accused persons before the three 
classes of Special Courts is in S3.5, 10 and 
16; as these are similar in their terms it will 
suffice to examine one of them—S .6 which 
refers to jurisdiction of Special Judges. As 
originally enacted, the wording of it was 

th A Special Judge shall try suoh offences or classes 
of offences, or such cases or classes of cases as t 
Provincial Government, or a servant of the Crown 
empowered by the Provincial Government in this 
behalf, may, by general or special order in writing, 

The drafting appears somewhat inartistic; 
one may have to read it more than once to 
grasp the meaning; but its substance is clear, 
though obscured by the use of the expression 
“such cases as.” There are really two provi¬ 
sions, (a) ‘‘The Provincial Government or a 
servant of the Crown empowered by the 
Provincial Government in this behalf may 
by general or special order in writing, 
direct” a Special Judge to try an offence or 
class of offences, or a case or class of cases : * 
I and then (b) “The Special Judge shall try 
t it or them. The direction the Special Judge 
1 shall try” is a positive enactment of the 
5 Legislature; but it becomes effective only 
! when one condition is fulffUed ; an order m 
t writing is to be passed by the authority 
3 referred to. In the present case a special 
J order was passed by the District Magistrate 
who had been empowered in that behalf for 
e sending the case to a Special Magistrate. 

0 The main ground of the High Court s 
,t decision is that because the Code remains in 
e full force and applicable to any given person 
,f until an order is passed for him to be tried 
u by a special Judge hr special Magistrate and, 

>f it is said, a different law becomes applicable 
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a to him immediately on the passing of such 
an order, therefore it is that order which 
puts the Ordinance into effective action and 
it is that order and not the Ordinance itself 
which effects the change in the law, including 
implied repeal of part of the Code. Before 
considering whether this proposition is in 
conflict with the decision in 51. A. 178 8 I may 
turn aside to point out that the doctrine 
advanced may carry an unexpected conse¬ 
quence. If, indeed to pass that order under 
S. 5 is to legislate and if only the Legislature 
can do it then to validate such a trial as the 
trial of the respondents the Governor-General 
b ought to have passed a special Ordinance 
enacting that Benoari Lall Sarma and others 
be tried by the special Magistrate for the 
offences with which they are charged. This 
is not the usual legislative practice in modern 
times where the Legislature normally lays 
down a principle and offers a general instruc¬ 
tion which it is the duty of the executive 
authorities to carry out by passing the neces¬ 
sary orders warranted by the statute and in 
accordance with any instruction (e. g., by 
statutory rules) that may be given. There are 
no doubt precedents from medieval times of 
Acts of Parliament which instead of laying 
e down a general principle have embodied a 
specific and definite order as to the action to 
be taken in a particular case, as for instance 
in statute 22 Hen. vm, c. 9, which dealt with 
the case of Richard Rose. This person was 
cook to the Bishop of Rochester and had 
poisoned his master and the statute enacts 
that the said Richard Rose be put to death 
by boiling in oil without any advantage of 
his clergy.” It is rather late in the day to 
maintain that a statute ought to be couched 
in this specific and individual form, the Legis¬ 
lature being unable to delegate its power to 
pass the necessary order. Indeed the learned 
d Judges themselves of the High Court have 
hesitated to lay down so sweeping an asser¬ 
tion as that any executive order made in 
pursuance of a statute amounts to a legisla¬ 
tive act if its result may bring into operation 

a change in the law. Khundkar J. says: 

Indeed it i a not strictly a power to legislate which 

has been delegated but a power to do by individual 

direction in particular cases what should properly 

have been brought about by legislation or at least by 
rule. 

The learned Judge is almost admitting 
that the power to do what was done here, 
that is to say to bring about the exercise of 
jurisdiction by a Special Judge and the oust¬ 
ing of the jurisdiction of the ordinary Courts, 
could be delegated if the' form in which it 
was delegated was that of an authority to 
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make rules. To that I would say that if e 
there is a power to delegate authority it is 
not for the Courts to dictate the form and 
manner in which that power is to be 
exercised. 

The learned Judge’s reason for doubting 
the existence of a power to delegate autho¬ 
rity to carry out in any manner the purposes 
of the Act or to make the Act effective 
appears to have been that he relied on the 
distinction between supreme and subor. 
dinate legislation. He quotes a passage 
from Salmond on Jurisprudence drawing a 
distinction between supreme and subordinate 
legislation and asserting that the legislation y» 
of the Imperial Parliament is supreme but 
all other forms of legislative activity recog¬ 
nized by the law of England are subordinate; 
they are to be regarded as having their 
origin in a delegation of the power of Parlia¬ 
ment to inferior authorities exercising dele¬ 
gated functions an<J remaining therein subject 
to the control of the sovereign Legislature. 
The learned Judge however did not un¬ 
reservedly accept the argument addressed to 
him because to do so might affect a rule- 
making power conferred upon an executive 
authority. He left the matter in the air in the 
same way as it had been done by Ainslie J. g 
in 3 Cal. 68. 33 The passage in Ainslie J.’s 
judgment (at p. 114) runs thus : 

There ia another class of Acts in which there is 
apparently a clear delegation of legislative power. I 
refer to Acts which contain a provision giving the 
power to make rales or bye-laws and to impose taxes 
or fix fees and charges. But these are clearly distin¬ 
guishable from snch an Act as Act 22 of 1869, so far 
as we are concerned with it now, which is only so 
far as it gives power to the Lieutenant Governor to 
repeal S. 9 of 24 and 25 Viet., c. 104. 

In each case the point was left undecided 
in the High Court. In 5 I.A. 178 8 the reason¬ 
ing of Ainslie J. along with that of the other 
learned Judges forming the majority in the 
High Court was severely commented on by ^ 
the Privy Council (5 Indian Appeals 178 ) and 
I think that those comments apply equally 
to the reasoning of Ehundkar J., as they did 
to the reasoning of Ainslie J. One more 
reason given for regarding the delegation 
of authority under the Ordinance as bad 
appears to be that the learned Judges con¬ 
sider it improper to give to an (undefined) 
Crown servant power to transfer cases with 
no direction as to what principle he should 
follow or what evil he was to try to avert. 
Again, using the words of Khundkar J., 

the power given is a power to effectuate jurisdiction 
of special criminal Courts by making orders in 

33. (’77) 3 Cal. 83 : 1 C. L. B. 181 (F.B.), Empress 
v. Borah. 
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individual cases or groups of cases and the exercise 
of that power is entirely unconfined by any rule or 

condition. 

The appellant contends before us that this 
case is a case of conditional legislation with¬ 
in the authority in 5 I. A. 178, 8 a case in 
which there had been a delegation of power 
by the Legislature to the Lieutenant Gov¬ 
ernor which a Full Bench of the High Court 
had held in 3 Cal. 69, 33 to be unconstitutional. 

The delegation of power had been very wide. 

It was left to the discretion of the Lieu¬ 
tenant Governor of Bengal, first to direct 
when the Act should come into operation in 
!, the Garro Hills for the administration of 
which area the preamble showed that the 
Act had been originally designed. Further, it 
was left to the discretion of the Lieutenant 
Governor to extend the provisions of the Act 
to territories in the Jaintia Hills, Naga Hills 
and Khasi Hills. As for the administration 
of civil and criminal justice under 3.5 it was 
vested in such officers as the Lieutenant 
Governor should for the purpose of tribunals 
of first instance or of reference and appeal 
from time to time appoint, such officers to 
be subject to the direction and control of the 
Lieutenant Governor and to be guided by 
c such instructions as he should from time to 
time issue. The High Court is not expressly 
named, but 3. 4 removes the territory in 
question from the jurisdiction of the Courts 
■of civil and criminal judicature as well as 
rfrom the law prescribed for the said Courts 
:and offices by regulations and Acts pre¬ 
viously in force passed by a Legislature in 
•British India. The notification bringing the 
Act into force in the Khasi and Jaintia Hills 
declares that the administration of criminal 
justice is vested in the Commissioner of 
Assam subject to the general direction and 
' control of the Lieutenant Governor, lhe 
*d notification confers on the Commissioner the 
powers of a High Court in civil and criminal 
cases. No sentence of death is to be carried 
out without the sanction of the Lieutenant 
Governor and is being declared competent 
to the Lieutenant Governor to call for the 
record of any criminal case and pass thereon 
such orders as to him may seem fit. Existing 
officers were to continue to exercise the same 
powers as before and in respect of cases 
triable in their Courts to be guided by the 
spirit of the laws prevailing in British India 
- and heretofore in force in the district. This 
the High Court said was legislation by exe¬ 
cutive order by the Lieutenant Governor 
-and not by the Legislature. And that is 
a exactly what the High Court say now. But 
1948 F.C./9 


the argument was repelled by the Privy c 

Council, observing that the doctrine of the 

majority of the Court was erroneous and 

rested on a mistaken view of the powers of 

the Indian Legislature and indeed of the 

nature and principles of legislation : 

The Indian Legislature within the limits which 
circumscribe its powers is not in any sense an agent 
or delegate of the Imperial Parliament and was 
intended to have plenary powers of legislation as 
large and of the same nature as those of Parliament 

It was, their Lordships thought, a fallacy 
to speak of the powers conferred on and 
exercised by the Lieutenant Governor as if 
when they were exercised the efficacy of the j 
acts done under them would be due to any 
other legislative authority than that of the 
Governor-General in Council. Their whole 
operation is directly and immediately under 
and by virtue of the Act itself. Their Lord- 
ships added that if they adopted the view of 
the majority of the High Court they would 
be casting doubts on the validity of a long 
course of legislation. This pronouncement 
has always been treated as the statement of 
a principle of wide application not restricted 
to the particular facts with which their 
Lordships were dealing. But indeed even if 
it were not, so it seems to me that the dele- g 
eation of power to the Lieutenant Governor 
was at least as wide as any delegation of 
power made in the present Ordinance. The 
Lieutenant Governor is to constitute Courts 
as to the nature, powers and description of 
which the Act gives him a blank cheque. 
Here the nature, powers, original and appel¬ 
late jurisdiction of the Courts are specifically 
laid down in the Ordinance itself. Only the 
final order that a particular case or class of 
cases is to be tried by a special Court is left 
to discretion. To hold that where two sets 
of Courts exist side by side power cannot be 
delegated to pass an order directing that a h 
case shall come before the speoial Court and 
not before the Courts under the Code would 
be to throw doubt on a long course of legis¬ 
lation which can be instanced by referring 
to the following Ordinances : 

( 1 ) The Foreigners (Trial by Court- martial) 
Ordinance (ordinance 3 of 1916), S. 3. (2) Mar¬ 
tial Law ( Further Extension ) Ordinance, 
1919 ( Ordinance 4 of 1919), S. 2. (3) Martial 
Law Ordinance, 1921 (ordinance 2 of 1921), 
ss.8 and 9. (4) Martial Law (Supplementary) 
Ordinance, 1921 (Ordinance 3 of 1921), S. 6. 
(5) Martial Law (Military Courts), Ordinance 
1921 (ordinance 4 of 1921), S. 4. (6) Martial 
Law (Special Magistrates) Ordinance 1921 
(Ordinance 5 of 1921), S. 4. (7) Bengal On. 
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a minal Law Amendment Ordinance, 1924 
(Ordinance 1 of 1924), S. 3. (8) Martial Law 
Ordinance, 1930 (Ordinance 8 of 1930), Ss. 18, 
24, 27, 33 and 37. (9) Burma Criminal Law 
Amendment Ordinance, 1931 (Ordinance l of 
1931), S. 3. (10) Burma Rebellion (Trials) 
Ordinance, 1931, (Ordinance 3 of 1931), Ss. 4 
and 8. (ll) North-West Frontier Province 
Emergency Powers Ordinance, 1931 (Ordi¬ 
nance 13 of 1931), Ss. 31,36 and 42. (12) Emer¬ 
gency Powers Ordinance, 1932 (Ordinance 2 
of 1932), ss. 32, 37 and 42. (13) Special Powers 
Ordinance, 1932 (Ordinance 10 of 1932), Ss. 32, 
37 and 43. 

h There are similar provisions in the Cri¬ 
minal Procedure Code, 1898, S.549, in the 
Indian Army Act, 1911, S. 69, and in the 
Indian Air. Force Act, 1932, ss. 80 and 81 . 
The provision in the Criminal Procedure 
Code after empowering the Central Govern¬ 
ment to make rules says that when any 
person is brought before a Magistrate and 
charged with an .offence for which he is 
liable to be tried either by a Court to which 
this Act applies or by a Court martial such 
Magistrate shall have regard to such rules 
and shall in proper cases deliver him to¬ 
gether with a statement of the offence with 
c which he is accused to the Commanding 

Officer.for the purpose of being tried 

by Court martial. The provision in the 
Army Act is that when a criminal Court and 
a Court martial have each jurisdiction in 
respect of an offence it shall be in the dis¬ 
cretion of the prescribed military authority 
to decide before which the proceedings shall 
be instituted, and if that authority decides 
that they shall be instituted before a Court 
martial to direct that the accused person 
shall be detained in military custody. In 
the Indian Air Force Act when a criminal 
Court and a Court martial have each juria- 
d diction in respeot of a civil (i.e., non-mili- 
tary) offence it shall be in the discretion of 
the prescribed Air Force authority to decide 
before whioh Court the proceedings shall be 
instituted and if that authority decides that 
they shall be instituted before a Court 
martial to direct that the accused person 
shall be detained in Air Force custody. 
Under S.81 a question may arise whether an 
offender is to be proceeded against before an 
ordinary criminal Court, or a Court mar¬ 
tial and a reference can be made in such a 
case for the determination of the Central 
Government, whose order upon such refe¬ 
rence shall be final. All these provisions are 
instances of delegating to an executive 
authority the power to decide by which 


Court and by which of two entirely different e 
procedures an accused person is to be tried. 

If the learned Judges of the High Court are 
right, in every such instance that executive 
authority is legislating ad hoo. Cases in 
which the principle in 5 I. A. 178 8 has beea 
applied and clearly held not to be a pro¬ 
nouncement restricted to the facts of a par. 
ticular case include (1883) 9 A.C. 117, 18 where 
the Judicial Committee developed the same 
doctrine in the following passage : 

Assuming that the Local Legislature had power to 
legislate to the full extent of the resolutions passed 
by the License Commissioners, and to have enforced 
the observance of their enactments by penalties and 
imprisonment with or without hard labour, it was f 
further contended that the Imperial Parliament had 
conferred no authority on the Local Legislature to 
delegate those powers to the License Commissioners, 
or any other persons. In other words, that the power 
conferred by the Imperial Parliament on the Local 
Legislature should be exercised in full by that body 
and by that body alone. The maxim delegatus non 
'potest delegare was relied on. 

It appears to their Lordships, however, that the 
objection thus raised by the appellants is founded on 
an entire misconception of the true character and 
position of the Provincial Legislatures. They are in 
no sense delegates of or acting nnder any mandate 
from the Imperial Parliament. When the British 
North America Act enacted that there should be 
a Legislature for Ontario, and that its legislative 
assembly should have exclusive authority to make 
laws for the province and for provincial purposes in 9 
relation to the matters enumerated in S. 92, it con¬ 
ferred powers not in any sense to be exercised by 
delegation from or as agents of the Imperial Parlia¬ 
ment, but authority as plenary and as ample within 
the limits prescribed by S. 92 as the Imperial Parlia¬ 
ment in the plenitude of its power possessed and 
could bestow. Within these limits of subjects and 
area the Local Legislature is supreme, and has the 
same authority as the Imperial Parliament, or the 
Parliament of the Dominion, would have had under 
like circumstances to confide to a municipal institu¬ 
tion or body of its own creation authority to make 
by-laws or resolutions as to subjects specified in the 
enactment, and with the object of carrying the 
enactment into operation and effect. 

It is obvious that such an authority is ancillary to 
legislation, and without it an attempt to provide for h 
varying details and machinery to carry them out 
might become oppressive, or absolutely fail. The 
very full and very elaborate judgment of the Court 
of appeal contains abundance of precedents for this 
legislation, entrusting a limited discretionary autho¬ 
rity to others, and has many illustrations of ita 
necessity and convenience. It was argued at the bar 
that a legislature committing important regulations 
to agents or delegates effaces itself That is not so. 

It retains its powers intact, and can, whenever it 
pleases, destroy the agency it has created and set up 
another, or take the matter directly into his own 
hands. How far it shall seek the aid of subordioa** 
agencies, and how long it shall continue them, aro * 
matters for each legislature, and not lor Courts of 
law to decide. 

The precise point decided waa that the 
local Legislature had power to entrust to * 
Board o t Commissioners authority to enact 
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regulations oreating offences and annexing 
penalties thereto. Again in (1865) 10 A. C.282, 
it was held that duties levied by an Order 
in Counoil issued under a delegated autho¬ 
rity were really levied by authority of the 
Legislature and not of the executive, not. 
withstanding that the Governor (whom the 
statute empowered to direct that a duty be 
levied on an article of merchandise falling 
within a description given in the Act) in 
doing so acted on a report of the Collector. 

Their Lordships said : 

These two cases of 5 I. A. 1788 and (1883) 9 A.O. 
11713 have put an end to a doctrine which appeared 
at one time to have had some currency that a colo- 
b nial Legislature is a delegate of the Imperial Legis¬ 
lature it is a Legislature restricted in the area of 
its powers but within that area unrestricted and not 
acting as an Agent or a delegate. 

Their Lordships further said : 

• It is argued that the tax in question has been im- 

Dosed by the Governor, and not by the L ®g islatu f®’ 
$To alone had power to impose it. But the duties 
levied under the Order in Council are really levied by 
the authority of the Act under which the,order * 
issued The Legislature has not parted with its per 
feet control over the Governor and has the power, 
of course, at any moment of withdrawing or altering 
the nowers which they have entrusted to him. Under 
these°circumstanees their Lordships are ot opinion 
that the judgment ot the Supreme Court. 1879 8 

c in declaring S. 133, Customs ^ ot °' 1879, 

to be beyond the power of the Legislature, 


No ease has been cited to us in which their 

Lordships being asked to apply. . th ° sa ”° 
principle have refused to apply it .and the 
latest pronouncement of the Judicial Com¬ 
mittee^(which I have to thank his Lordship 
the Chief Justice for bringing to my notice) 
is that in 1938 A. C. 708. u The qaestton was 
of the validity of the delegation by the Legis¬ 
lature lif British Columbia to the L.eutenan 
Governor of a power to set up a Cent 
Marketing Board to establish schemes for 

the control and regulation or th ® ““ k ®‘ ,ng 
d of any natural products, to constitute mar- 
keting boards to administer such schemes 
and to vest in those boards any powers con¬ 
sidered V necessary or advisable to exercise 
those functions. So far as one can gather 
from the report, the Act placed no limit on 
the powers which might be so exercised ex¬ 
cept that they should be limited to promoting 
the purposes of the Act. I have stated such 
particulars as are to be gathered from th 
report of the Privy Council decision as I have 
not had the advantage of seeing a copy of 
the report of the decision appealed from which 
is in (1937) 52 B.C.R. 179. But it appears that 
the argument in appeal was this that in the 
present case there was practically a surrender 
by the Provincial Legislature of its legisla- 


tive responsibility to another body. Suiel> c 
the limit in that type of delegation has been 
reached in this case where the delegation is 
to an executive body.” But Lord Atkin in 
delivering the judgment of the Judicial Com¬ 
mittee scouted the objection saying . 

The third objection is that it is not within the 
powers of the Provincial Legislature to del ^ ate s °’ 
called legislative powers to the Lieutenant-Governo 
in Council, or to give him powers of further delega¬ 
tion. This objection appears to their Lo J dsh, P^ ' 
versive of the rights which the Provincial Legislature 
eniovs while dealing with matters falling within the 
S subject, in reiation to which the cons , 
tution lias granted legislative powers. Within its 
appointed sphere the Provincial Legislature is as 
supreme as 8 any other Parliament; and it is unneces f 
sarv to try to enumerate the innumerable occasions 
on which Legislatures. Provincial. Dominion and 
Imperial, have entrusted various persona.and bodies 
with similar powers to those contained in this Act. 

p T arrears to have disposed of this oojec 
5?on very satisfactorily in his judgment on the refer- 
ence and their Lordships find no occasion to add to 

what be there said. 

In the face of those weighty pronounce- 
ments, the correctnesa of which it >3 not for 
any of ua to question, I am of opinion that 
in'the words in 5 I. A. 178 8 ‘a mistaken 
view” has been taken by the High Court 
"both of the powers of the Indian Legis - 

ture and indeed of the nature and P™ 0 *^® 8 g 
of legislation.” All the orders passed have 
. been passed, and all that has been done has 
; been done, under the authority of the Ordi- 
nance and they are to be deemed to have 
been effected by and in virtue of the Ordi- 
■ n ance I will not endeavour to expand in 
i my own words what has been so much more 
3 effectively said by so much higher judicial 

authority. Again borrowing lan ^e fr0 
f 5 I A. 178 s the only way in which Couits of 

Justice can properly determine ® uch 1 u “; 

1 firmq is bv looking to the terms of the 
g instrument^by which affirmatively the legis- 

• lative powers were createand by which , 
negatively they are restricted. I nnd tne 
21 i/s 99 Constitution Act, bestow a 

power to "male laws,” unconditioned except 

“ by the words "subject to the provisions of 
n this Act” and after examining all the res- 
’ trictive provisions brought to our notice. I 
og have seen nothing in any of them that qan 
“h be read so as to deny to the Indian Legisla¬ 
te ture the power to make such a law as this 
ve Ordinance. I am convinced that the present 
o( case cannot be excluded from the principle 
oh of those decisions and accordingly the con- 
£ tention of the appellant ought to succeed 

■he and this finding of the learned °. £ / he 

fer High Court of Judicature at Fort William 

la- in Bengal ought to be set aside. 
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z Finally, it has been contended that the 
Ordinance is ultra vires of S. 72 (sch. 9) 
because the condition as to emergency is 
not satisfied. It is enacted there that “the 
Governor. General may in cases of emergency 
make and promulgate Ordinances for the 
peace and good government of India or any 
part thereof.” The preamble to the Ordi¬ 
nance runs thus : 

“Whereas an emergency has arisen which 
makes it necessary to provide for the setting 
up of Special Criminal Courts.” 

In face of that preamble the argument 
for the respondents at first sight does not 

b appear hopeful, for it has been held by the 
Privy Council in 58 I. A. 169 21 that the only 
person to judge of the existence of an emer¬ 
gency is the Governor.General; if he has so 
judged it is not for a Court of law to ques¬ 
tion it. 

To circumvent this difficulty reference is 
made to S. l (3) of the Ordinance which as 

at first enacted ran thus : 

It (the Ordinance) shall come into force in any 
Province only if the Provincial Government being 
satisfied of the existence of an emergency arising 
from a hostile attack on India or on a country 
neighbouring on India or from the imminence of 
such an attack, by notification in the official Gazette 
declares it to be in force in the Province. 

By this provision the operation of the 
Ordinance is postponed till a Local Gov- 
ment is satisfied of the existence of an emer¬ 
gency evidently not in India generally but 
in the Province. It is said, emergency de¬ 
mands immediate action; but the Governor- 
General is not taking immediate action. He 
postpones action for a future date. There¬ 
fore he has not judged that an emergency 
exists: he is providing for a future emer¬ 
gency. Moreover he has left it to the Pro¬ 
vincial Government to judge of the existence 
of an emergency arising (in the future); that 
d is, he has delegated to the Provincial Govern¬ 
ment a function which is personal to him¬ 
self and cannot be delegated to anyone. It 
may be conceded at once that this function 
cannot be so delegated. But can it be said 
that the Governor- General has not so judged ? 

In the Calcutta High Court, Derbyshire 
C. J. and Khundkar J. rejected the conten¬ 
tion of the present respondents. Derbyshire 
C. J. said : 

The argument raised by the applicants was that 
although under S. 72, Government of India Act, the 
Governor-General was the judge of the emergency 
which gave him authority to make Ordinances, he 
could not delegate that judgment to the Bengal 
Government so as to enable them to say when the 
Ordinance should be brought into operation. Another 
argument was that there were two emergencies ; 
(1) when the Ordinance was made and (2) when it 
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was brought into operation in Bengal and that con- e 
sequently the second emergency is not one contem¬ 
plated by S. 72. In my view there is no substance 
in this contention. An emergency arose in September 
1939 when war with Germany was declared. This 
was announced in the Gazette of India Extraordi¬ 
nary, dated 3rd September 1939, as follows : “In 
pursuance of sub-s. (1) of S. 102, Government of India 
Act, 1935, I, Victor, Alexander, John Marquess of 
Linlithgow, Governor-General of India, by this Pro¬ 
clamation declare that a grave emergency exists 
whereby the security of India is threatened by war.” 
The same day war was proclaimed between His 
Majesty and Germany. That emergency continues: 
in December, 1941, it grew graver because Japan 
declared war on the British Empire and joined Ger¬ 
many and began to invade Burma. Anything might 
have happened sooner or later and steps had to be 
taken to deal with whatever might happen. The / 
Governor-General, taking a conspectus of the situa¬ 
tion with the assistance of his military advisers, was 
bound to envisage a possibility of an attack being 
made upon India and took such measures that he 
might deem proper in respect of that attack. The 
emergency at that time demanded action on his part 
and one of the steps he took was to make and pro¬ 
mulgate this Ordinance by setting up Special Courts 
to deal with the situation that might arise later. 
That emergency did not cease; it continued and grew 
in intensity until the Japanese were very near the 
border of India and Burma. That stage of the em¬ 
ergency being reached—it was the same emergency 
but more acute—it became the duty of the Govern¬ 
ment of Bengal to consider whether it ought to act. 
under the powers conferred upon it. TheGovernment 
of Bengal then on 3rd April 1942, brought into g 
operation the Ordinance. This kind of conditional 
legislation is well known and recognized in the 
Courts since the case in (1878) 3 A. C. 889.® 

Khundkar J., in his judgment refers to 
this contention as “branch A of the second 
argument.” He states it thus : 

II. This Ordinance is in its entirety ultra vires 
of the Governor-General under S. 72 in Sch. 9 of 
the Act, for the following reasons : 

A. Section 72 gives power to make an Ordinance 
only in cases of an existing emergency and not in 
the case of a prospective or future emergency the 
existence of which is left to the Provincial Govern¬ 
ment to decide. . f 

His answer to it is : 

Branch A of the second argument is that although h 
S. 72 does not contemplate of a prospective or future 
emergency, the Ordinance was not to become opera¬ 
tive as law until the Provincial Government being 
satisfied of the existence of an emergency at some 
future time, by notification in the official Gazette 
declared it to be in force. Now it is well settled that 
the question of whether an emergency existed at the 
time when an Ordinance was made and promulgated 
is a matter of which the Governor-General is the 
sole judge : see 58 I. A. 169.21 Here the Governor- 
General had decided that question as the preamble 
shows, and there can be little doubt that the “emer¬ 
gency” referred to in S. 1 (3) was, in the contem¬ 
plation of the Governor-General, a future stage of 
the same emergency which made it necessary for 
him to make and promulgate the Ordinance. As 
stated by Niyogi J., in I.L.R. (1943) Nag. 73® : ‘In¬ 
asmuch as it was enacted to meet an emergency and 
suoh emergency was likely to become acute the 
materialization of that stage of emergency was indi- 
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cated as the condition precedent for enforcing the 
1 Ordinance.’ If one may look at the q^stionobec- 
tivelv, it is, as pointed out by my Lord the Chief 
Justice a matter of recent history that a situation 
of pub’lio peril arose in January 1942 when the 
Japanese army was approaching India, which grew 
mTeSmore acute, until, in this Province, events 
made it incumbent upon the Proving Government 
to have recourse to the measures Cor whioh. the 
Ordinance provided. The use of the words being 
satisfied of the existence of an emergency, n i 
is in mv opinion infelicitous, because what was 
meant was the happening of some ment or events 
during the continuance of an emergency already in 
existence. That however is all that can be said by 
way of criticism. The preamble 

showing that the Governor-General had decided that 
an emergency existed which necessitated the making 
b of the Ordinance at the time when it was made. 
When these words are read with the provisions 
which follow the preamble the meaning is pla ^ 
The Governor-General is heard to be say g • 
not think there is such an emergency now aa calls 
for the immediate application of special powers, but 
I do think that there is an emergency now, and 
that it calls for the creation of powers, recourse 
which wtll benecessary, if and when this emergency 
gets worse.” The Governor-General did both thmk 

and sav that there was an emergency whioh justinea 
the making of this Ordinance. To suggest otherwise 

would be to suggest as was said by Beaumont C J. 
in his judgment in Criminal Applications Nos.431, 
433 an d 436 of 19427 0 f the Bombay High Court that 
the Governor-General can never exercise any fore¬ 
sight in the protection of the State. 

„ To me the above reasoning of both these 
learned Judges appears cogent; the view 
taken by them is moreover in accordance 
with the (hitherto I think uniform) current 
of authority in the other High Courts, wit¬ 
ness the decisions following : (1942) 5 F. L. J. 
(H.C.) 233 4 from Allahabad; 45 Bom.L.R. 323^ 
from Bombay; (1942) 5 F. L. J. (H. C.) 270 
A.I.R. 1943 Pat. 24 0 from Patna; I.L.B. 1943 * 

73 6 from Nagpur; (1-942) 5 F.L.J. (H. C.) 28 
from Oudh, besides an earlier decision of the 

Calcutta High Court in (1943) 6 F.L.J. (H.C.) 
l- 47 C.W.N. 354. 86 I would simply follow those 
decisions without reiterating the grounds on 
d which they are based bat that Sen J. has in 
the ease under appeal taken a contrary view 
holding, not that there was no emergency 
but that the Governor-General had not 
judged that there was an emergency. It 
followed, he thought, that the rule in 581.A. 
169 - 1 did not apply, or rather, was to be ap- 
plied in the contrary sense; and he concluded 
that the Governor-General had no jnrisdm- 
tion to make an Ordinance. I must therefore 
examine the reasoning on which 
elusion is based. ThisjmHofJhejudgment 
7TTq\ '10 AIR. 1943 Oudh 41 : 203 1. C. 510. 
h rr j 86 : 1942 0. W. N. 709 : (1942) 5 
44 9 \ ( rj q \ 284 Vishnu Perehad v. Emperor. 
*• lo A I.B 1943 Cal. 224 : 205 I. C. 554 : 
47 C. W. N. 354 : (1943) 6 F. L. J. (H.C.) 1, San- 
tosh Kumar v. Emperor. 


occupying 20 pages in the brief, is too long c 
to reproduce here in extenso : hut I shall 
try, in summarising what appear to me to 
be its essential points, not to do the learned 
Judge injustice, or expose myself to the 
charge of parodying rather than depicting 

his lino of thought. 

First ho accepts the contention that al¬ 
though the preamble states an emergency 
has arisen which makes it necessary to 
provide for the setting up of special criminal 
Courts”, the contents of the Ordinance them¬ 
selves show that the Governor-General was 
not of opinion that an emergency existed. 
He cites from 58 I. A. 109 21 a passage con- / 
taining the following dicta : — A state of 
emergency connotes a state of matters calling 
for drastic action which is to be judged 
by someone. That someone must be the 
Governor-General alone. Emergency de- 

mands immediatG action. 

The learned Judge reasons an emergency 
exists if the Governor-General thinks that 
an emergency exists. The Governor-General 
has power to promulgate an Ordinance only 
if he thinks or judges that there is an emer¬ 
gency which necessitates the promulgation 
of the ordinance. I may interrupt the 
summary by saying that here the learned 
Judge goes beyond S. 72. According to the 
section there must be an emergency : accord¬ 
ing to the Judge there must be‘‘an emergency 
which necessitates the making of the particu¬ 
lar Ordinance”. By analysis of the preamble 
the fallacy will appear. It could have been 
worded thus : "an emergency has arisen; and 
that emergency makes it necessary to provide 
for the setting up of special criminal Courts. 
Reading it so, there are two propositions and 
the incorrectness or supposed incorrectness 
of the second need make no difference to the 
truth of the former, which for the purpose 
of giving power to legislate, is enough. 

The argument continues, even if an emer- 
genoy exists and the Governor-General does 
not think there is an emergency he cannot 
promulgate an Ordinance. It is what the 
Governor-General thinks that matters. My 
comment is, the statute does not say this. 
The condition precedent is, under S. 72, the 
emergency; the Governor-General’s judg¬ 
ment of it is proof of the emergency, but 
does not take its place as the condition 

precedent. , ... 

Continuing the argument, the Court, it is 

said, must decide whether or not the Gov¬ 
ernor-General has in fact judged that there 
is an emergency. That is the sole test; whe¬ 
ther or not there i 9 an emergency is irrele- 
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a vant. If I am right in my previous comments, 
this is not the test at all. But for following 
the argument, let it be assumed to be so. It 
is then said that the Court applying this test 
must act on its finding. If the Governor. 
General had said, “I do not think there is 
an emergency, which necessitates the pro¬ 
mulgation of this Ordinance; nevertheless I 
promulgate it,” the Ordinance would be ultra 
vires. If he said "I do not think there is an 
emergency now but there may be one later,” 
the Ordinance would be equally invalid. We 
must investigate the state of his mind ; a 
question of fact capable of being determined 
b like any other question of fact. 

If that be indeed a question of fact, it is 
to be determined on evidence : and Mr. 
Banerji for the Crown reminded us of some 
significant dates of which he contended that 
we could take judicial cognizance, as matters 
of history : 

Japan made war ... ... 7-12-1941 

Essential Services (Maintenance) ... 

Ordinance 11 of 1941, promulgated 20-12-1941 
Bombing of Rangoon ... 23-12-1941 

Second Bombing ... 25-12-1941 

Special Criminal Courts Ordinance 2 
of 1942, promulgated ... 2-1-1942 

Penalties (Enhancement) Ordinance 3 
of 1942, promulgated 2-1-1942 

c Motor Vehicles (Drivers) Ordinance 5 

of 1942, promulgated 27-1-1942 

National Service (Technical Personnel) 

Amendment Ordinance 6 of 1942 
promulgated 29-1-1942 

The preamble to Ordinance XI of 1941 
recites that an emergency has arisen which 
makes it necessary to make provision for 
the maintenance of certain essential services; 
and the Ordinance imposes penalties on those 
who being employed on services essential to 
securing the defence of India, the public 
safety, the maintenance of public order or 
the efficient prosecution of war, or for main- 
d taining supplies or services necessary to the 
life of the community desert their employ¬ 
ment. This was to stop the wholesale exodus 
already going on from Calcutta, which 
received an impetus when Rangoon was 
bombed. The preamble to Ordinance m of 
of 1942 recites that an emergency has arisen 
which makes it necessary to enhance in 
certain circumstances the penalties provided 
by law for the punishment of certain offences; 
and the first of the operative sections (s. 3 ) 
enhances the punishment for theft in any 
premises which have been damaged by war 
operations or evacuated by reason of attack 
or apprehended attack by the enemy; or for 
looting of property left unprotected as a 
consequence of war operations. Other pro¬ 


visions deal with sabotage. The preamble e 
to Ordinance v of 1942, recites that an emer¬ 
gency has arisen which makes it necessary 
to take powers to require persons capable 
of driving motor vehicles to place themselves 
and their services at the disposal of Govern¬ 
ment; and the enacting portion provides 
machinery to this end : 

The Japanese entered Singapore ... 15-2-1942 
The Japanese occupied Rangoon ... 15-3-1942 
The Japanese occupied the Anda¬ 
man Islands, a part of British 
India ... 23-3-1942 

A steady stream of refugees from Burma 
estimated at over a million was coming in to 
India from December 1941 to the time of the / 
monsoon of 1942. 

Sen J. has said in his judgment that it is 
not open to us to take into account historical 
facts or any extraneous evidence either as to 
whether an emergency existed or whether 
the Governor-General had judged an emer¬ 
gency to have arisen. But according to 
Lord Halsbury in 1899 A. C. I48 sa such 
topics as the history of the legislation and 
the facts which give rise to the enactment 
may usefully be employed to interpret the 
meaning of the statute, though they do not 
afford conclusive argument. In my view 
the Governor-General’s mind is not a ques- 9 
tion for us to inquire into; but if we are at 
all to enter on such an investigation I do 
not see why historical facts should be ex¬ 
cluded from its purview. Especially signi¬ 
ficant I think is the fact that Ordinance II 
and ordinance HI of 1942, the latter of which 
was to come into force at once, were made 
and promulgated on the same day. How 
can the Governor-General in one day both 
judge that an emergency exists and that it 
does not exist ? Can we presume to impute 
to the Governor-General a weak and vacil¬ 
lating temper ? Are we to fancy His Excel, 
lency, sitting in his Special Train, the hum h 
of the wheels singing in his ears the refrain 
‘Emergency, Emergency, Emergency, Emer¬ 
gency’? The train jogs over points, the 
rhythm changes to ‘No Emergency yet, no 
emergency yet'. Then His Excellency makes 
Ordinance II. The wheels resume their old 
tune “Emergency, Emergency, Emergency” 
and His Excellency makes Ordinance ill. I 
am not speaking in a spirit of levity. I am 
very much in earnest, but so strong is my 
dissent from the line of argument I am 
examining that without some safety-valve I 
could hardly restrain myself from commen- 
ti ng on it with undue warmth. It is no t I 

36. (1899) 1899 A. C. 143, Powell v. Kempton Park 
Racecourse Co. 


1943 


Emperor v. Benoari Lall (Howland J.) Federal Court 71 

. . • « i 


■who say that the state of mind o His Ex- 
oellenoy is a subjeot for our speculation. 1 
say. once you start speculating where are 

you going to stop ? 

But let us resume the argument, still as¬ 
suming the reasoning to be so far correct. 
Only the statute, it is said, can be looked to; 
and the learned Judge refers to s. 1 (3) of 
the Ordinance, the terms of which are: 

It shall come into force in any Prov ‘ n ^ 
the Provincial Government being satisfied of the 

existence of an emergency arising 
within the Province or from a hostile attaOK on 
India or on a country neighbouring on India 
or from the imminence of such an attack, by noti- 
fixation in the official Gazette, declares it to be m 
> force in the Province, and shall cease to be in force 
when such notification is rescinded : 

Provided that any trial or proceeding ^ht°h wm 
pending at the time of suoh rescission may be conti- 
completed as if the provisions of this 

Ordinance were still in force. 

This sub-seotion, it ia stated, contradicts 
the preamble. Emergency legislation .a some, 
thing drastic and immediate; the Governor- 
General is not vested with prophetic powers 
enabling him to legislate with respect to 
some emergency which has not arisen. If 
the Governor.General judged that such an 
emergency had arisen he would take imme¬ 
diate action by setting up special Courts. 
c He does nothing of the sort. He sets up 
nothing. He says that the ordinance itself 
is not in force and Bhall not come into force 
until the Provincial Government considers 
that it should be brought into force by rea¬ 
son of its being satisfied that a certain ki 
of emergency exists. 

Stress is laid on words “only if' m S. l (3) 

as showing that the Governor-General did 
not Sit the time of promulgating the 
. Ordinance that any emergency whioh re- 
auired to be met immediately by this Ordi¬ 
nance aotually existed; again my comment 
. “« not to read into 8. 72 any such 

d requirement as that it called for a finding 

as to “an emergenoy-wh.oh.required.to.be^ 

met. immediately.by this ordinance. ^This 
section only speaks of an emergency. 

The argument continues, the preamb 
and 8.1 f8) are contradictory, as to t 
existence of the supposed requirement. Ihe 
learned Judge satisfies timsoif by wbat, 
with due respect, I can only oaU a round- 
about process of reasoning, that it can 
inferred that the Governor-General did not 

think that “an emergenoy-which-required- 

to.be met.immediately.by_ this ordinance 
existed, and then he says 8.1 (8) contains a 
clear and unambiguous statement. 

Do I dream ? Am I in Wonderland ? 


Have we met in the person of the learned « 
Judge, what Lord Atkin might call a new 
Humpty Dumpty ? How much over time are 
the words to earn by meaning what the 
learned Judge says? For it seems to me that 
the boot is on the other foot. It is the pre¬ 
amble and not the section which contains a 
clear statement. As Khundkar J* in the 
passage quoted has said “the preamble con¬ 
tains clear words showing that the Gov¬ 
ernor. General had decided that an emergency 

existed.” , . , 

The reason which moved the learned 

Judge to apply the terms “Iclear and unam- 
biguous statement” to S. 1 (3) was apparently / 
to bring the matter within the scope of the 
rule that “the preamble cannot be made use 
of to control the enactments themselves, 
when they are expressed in clear and un¬ 
ambiguous terms.” Manifestly, if the statu- 
tory words are not clear and unambigu¬ 
ous the rule does not apply. Applying that 
rule, the learned Judge says : The pream¬ 
ble cannot be used to alter or deduct from 
or add to this clear and unambiguous state¬ 
ment in the enactment itself.” 

I think, with respect, the learned Judge 
has not appreciated the true scope and mean¬ 
ing of the rule, or the principle underlying 
it. In my view the rule is a particular ap¬ 
plication of a wider principle in construing 
every kind of instrument by which a legal 
right is created, obligation imposed or power 
conferred: you are to look to the actual 
words creating the right, imposing the obli¬ 
gation or conferring the power, as the case 
may be. If such words are in the enact¬ 
ment. it is to that we must look; if in a 
preamble, to that. Here the words authenti¬ 
cating the power of the Governor-General to 
legislate are in the recital, “whereas an emer¬ 
gency has arisen.” They are clear and un¬ 
ambiguous and we are to look to them only, h 
The learned Judge notices, and scouts, the 
arguments that an emergency existed which 
made it necessary not to set up special 
Courts immediately but merely to provide 
the machinery for it. On this point the rea¬ 
soning of Derbyshire 0. J., and Khundkar J. 
is so clear and convincing that I will content 
myself with saying that I adopt it and have 

nothing to add to it. 

The second branch of the argument is 
this: The Governor General has not come to 
a finding as to emergency. He leaves it to 
Provincial Governments to discharge the 
function of coming to that finding; the 
function on the one hand is personal to the 
Governor-General and cannot be delegated; 
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a the hading on the other is the necessary 
pre-requisite for there being any jurisdiction 
to legislate by Ordinance. 

I will concede at once that the function 
is personal; I will concede that the finding 
is a pre-requisite for legislation. 

But the whole foundation of the second 
branch of the argument is the acceptance of 
the first branch. If the Governor-General 
has himself judged that there is an emer¬ 
gency, the second branch is completely shut 
out; and on that view which I take in agree¬ 
ment with the majority of the learned Judges 
of the High Court this contention of the 
b respondents must fail. 

In the result I am of opinion that the main 
contention of the appellant ought to succeed 
and the contentions of the respondents to fail, 
that the Ordinance ought to be held to have 
been validly made and the High Court to 
have acted without jurisdiction in making the 
order appealed from; that the appeal should 
be allowed and the order of the High Court 
set aside. 

But as the majority of this Court are of 
a different opinion the result will follow that 
the appeal will be dismissed. 

Per Curiam. In accordance with the 
c judgment of the majority, the appeal is 
dismissed. 

k.S./r.k. Appeal dismissed. 
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VARADACHARIAR C. J., ZAFRULLA KHAN 

and Rowland JJ. 

Keshav Talpade — Appellant 

v. 

Emperor. 

d Case No. S' of 1943, Reference by Bombay High 
Court in Criminal Appln. No. 86 of 1943. 

(a) Federal Court—Appeal from High Court’s 
order to Federal Court — Appellate order of 
Federal Court not clear — Reference by High 
Court to Federal Court to clarify appellate order 
held should be entertained. 

The appellate order passed by the Federal Court 
on appeal from an order of the High Court not being 
dear the High Court made a reference to the Federal 
Court not under any provision of law but with a 
desire to be more clearly informed as to the meaning 
and effect of the appellate order of the Federal 
Court : 

Held, that the Federal Court was entitled to 
clarify its previous appellate order and that the re¬ 
ference should be entertained. The subsequent order 
clarifying the previous appellate order would speak 
only as on the date of the previous appellate order. 

[P 73c] 


(b) Government of India Act (1935), S. 209(1) 
—Word “shall” in S. 209 (1)—Effect of—Form 9 
of order under S. 209 (1). 

The use of the word “shall” in S. 209 (1) cannot 
reasonably be construed to mean that in every case 
the Federal Court is under an obligation to declare 
the judgment, decree or order which is to be substi¬ 
tuted for the judgment, decree or order appealed 
against. The form of the order to be passed by the 
Federal Court must necessarily vary according to the 
circumstances or requirements of each case. [P 73 K) 

(c) Government of India Act (1935), S. 209(1) 

—Concluding words of—Interpretation. 

It is not correct to construe the concluding words 
of 8 . 209 (1) as placing the High Court merely in 
the position of an “executing” Court. It was no 
doubt intended that the Federal Court should make 
a declaration and not itself pass an executable decree f 
because it has no machinery for executing its decrees 
but it does not follow that the High Court had only 
the status of the executing Court in respect of all 
matters heard on appeal by the Federal Court. 

CP 74c,/] 

(d) Habeas Corpus — Writ of — Application 
for—English practice. 

Under the English practice on an application for 
a writ of habeas corpus the respondent might state 
his reasons in justification of the detention either 
when showing cause on the order nisi or when mak¬ 
ing a return to the writ of habeas corpus. When 
the justification depends upon the validity of a regu¬ 
lation the question of its validity may be allowed to 
be discussed at the hearing of the rule nisi itself : 

1917 A. C. 260, Rel. on. [p 74/, 0 ] g 

(e) Criminal P. C. (1898), S. 491, Rules under 
framed by Bombay High Court, Rr. 62 and 63 

— Respondent to show cause against rule nisi 

— All matters of defence are to be considered. 

Rule 63 suggests that all matters of defence or 
justification with regard to the detention of the ap¬ 
plicant for the writ of habeas corpus are to be con¬ 
sidered at the time cause is shown by the respondent 
against the rule nisi issued on a prima facie case 
being made out by the applicant for the writ of 
habeas corpus. [p 

R. O. Naik, agent — for Appellant. 

Sir Brojendro M it ter, Advocate-General of 
Jnawi (H. R. Kazimi with him) instructed by 
N. B. Banerji Agent — for the Crown. 

Yaradachariar C. J._ At this stage, it 

does not seem necessary to recapitulate the 
facts of the case. It is sufficient to state that 
the appellant had preferred an appeal to this 
Court against an order of the High Court at 
Bombay dismissing his application under 
S. 491, Criminal P. C. The dismissal was 
based on the view that the Defence of India 
Act, 1939 and R. 26 framed thereunder were 
valid and that the appellant’s detention 
under that rule was therefore not illegal or 
improper. At the hearing of the appeal, this 
Court agreed with the High Court that 
legislation providing for the “preventive 
detention” of persons for reasons of State 
connected with defence, etc., was within the 
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competence of the Indian Legislature; but, 
as regards R. 26 of the Defence of India 
Buies, the Court held that it was invalid as 
going beyond the rule-making power con- 
lerred upon the Central Government by 
para. Go) of S. 2 (2), Defence of India Act. 

It was further held that where a matter is 
specifically covered by any of the paragraphs 
of sub-s. (2), rules relating to that matter 
must conform strictly to the conditions laid 
down in the paragraph and that it is not 
permissible to pray in aid the more general 
language o£ sub-s. (l) to justify a departure 
from or disregard of those conditions. The 
b order of the Court dated 22nd April 1913, 

concluded &s follows \ ... * 

The appeal will be allowed and the case remitted 

to the High Court of Bombay with a direction to t 

Court to dispose of the appellants application n the 

light of the observations made in our judgmen . 

At the further hearing, the High Court by 
a majority, has referred the case back to 

this Court, with a request that it 
•will be so good as to comply with the terms of S.209 
(i) Government of India Act, and m * ke * * ec 
ration as to the order which is to be substituted for 

the order appealed against. 

It does not appear from the order of t e 
High Court whether this reference was ren- 
c dered necessary by any objections or argu- 
ments urged on behalf of the Pities. The 
parties were however notified of the hearing 
of this reference. The Advocate G< 

India has appeared on behalf of the, Gtovern- 
ment of Bombay. He argues that ef ^eeaae 
is pending before this Court on this date, 
the Court must take note of events that have 
happened since 22nd April when its order 
was made and in particular of the promur 
Ration of ordinance No. 14 of 1943 on 28th 
April The reference is not before us und 
any provision of law but only out of a desire 
of the learned Judges of the High Court to 
be more clearly informed as to the meaning 
and effect of our order of 22nd April. -L^is 
all that we propose to do and we are entitled 
to do and our present order will speak only 
as on 22nd April 1943. 

This Court did not anticipate that the 
learned Judges would have fe» so muc 
difficulty in apprehending the meaning o 
effect of this Court’s order having regard to 
the nature of the proceedings before them 
This Court did not direct what final order 
should be passed in the case, beoause it cou 
i be done at that stage. Exception has 
been taken by the learned Chief Justice to 
this Court basing its decision on a point not 
pleaded! argued or decided in the lower 
Court raised in the memorandum of 

1943 F.C./10 & 11 


appeal,” but raised by this Court itself when a 
the respondent was arguing. As this course 
deprived the High Court of the opportunity 
of stating its reasons against the view adopt- 
ed by this Court and as the reasons given by 
this Court seemed to the learned Chief 
Justice “unconvincing,” he has taken the 
opportunity provided by this reference to 
repair the omission from the original judg¬ 
ment” and to put on record the view on 
which the High Court acted. This Court 
could not be expeoted to go back upon its 
original judgment at this stage and the 
remarks of the learned Chief Justice could 
obviously have not been intended for this / 
Court. This inference is strengthened by his 
observation in another part of the judgment, 
where he reminds himself — and perhaps 
others too — that the order of this Court 
may be the subject of an appeal to His 
Majesty in Council. We do not therefore 
pause to consider whether the reasons now 
recorded by him are convincing or not. He 

makes a point that "there may be difficulty 
in bringing an effeotive appeal to the Pnvy 
Council "against a mere direction of the 
kind contained in this Court’s former order. 

It will be time enough to consider a 
when an application is made to this Court 9 
for leave to appeal. The learned Chief Justioe 
also puts in a plea on behalf of counsel who 
might have been taken by surprise when 

this Court sprung a new questionX^hmld 
in the course of the argument. We should 
have thought that the Advocate-General of 
Bombay and the Advocate-General of India 
might well be trusted to take care of them- 
selves We may state that when the ques¬ 
tion was raised, they did not , r ®P r , esent 
it took them by surprise nor did they ask for 
time to look into the matter further before 

closing their arguments. ... . ... . 

It remains to deal with the criticism that h 

the order passed by this Court does not 
comply with the requirements of S. 209 U), 
Constitution Act. This criticism seems to n 
to rest on a misapprehension. Ihe use oil 
the word “shall’’ in that sub-section cannot 
reasonably be construed to mean that in 
every case, this Court is under an obligation 
to declare the judgment, decree ” ° rder 
which is to be substituted for the judgment, 
decree or order appealed against. The form, 
of the order to be passed by this Court musti 
necessarily vary according to tht* 
stances and requirements of each case. Une 

or two illustrations will help to .make. this 
clear. A suit instituted by a public officer or 
by a citizen against the Government might be 
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a dismissed by the High Court on a particular 
interpretation of some provision of the Con- 
stitution Act. On appeal, this Court might 
take a different view. If, as a result of the 
decision on the preliminary point, the High 
Court or the trial Court had not recorded 
findings on other questions arising in the 
case or had not even recorded evidence, it 
would be impossible for this Court to make 
a declaration as to the judgment or decree 
to be substituted for the judgment of the 
High Court in the sense in which the learned 
Judges of the Bombay High Court seem to 
understand it, namely, in the shape of an 
b executable decree. On the trial of the other 
issues, there may be a decree for the defen¬ 
dant again, notwithstanding this Court’s 
decision in plaintiff’s favour on the preli¬ 
minary question. In a case of the kind above 
suggested, the only course open to this Court 
would be to remand the case to the High 
Court for trial of the other issues and it 
would be hardly fair in those circumstances 
for this Court to dictate to the High Court 
whether the High Court should itself deal 
with the case on remand or remit it to the 
trial Court. The discretion in that matter 
naturally belongs to the High Court: vide 
c Civil Procedure Code, 0.41, Rr. 23, 24 and 25. 
Again when an appeal is preferred to this 
Court on a constitutional question, the par¬ 
ties are entitled to raise other questions as 
well, at the hearing of the appeal. It may 
happen that this Court takes a different 
view from that which found favour with the 
High Court on a point of limitation or res 
judicata or even on the merits, with the re¬ 
sult that other issues may have to be heard 
and determined by the High Court. Here, 
again, it will not be practicable for this 
Court to make a declaration which can 
straightway be embodied by the High Court 
d in an executable decree. The observations 
made by their Lordships of the Judicial 
Committee in 67 I. A. 464 1 are equally appli¬ 
cable to the present case. It was there 
argued that the latter part of S. 205 (l), Con¬ 
stitution Act—which provides that it shall 
be the duty of the High Court in every case 
—cast an obligation on the High Court in 
every case to consider whether or not a con¬ 
stitutional question was involved in the case 
and of its own motion to give or to withhold 
a certificate accordingly. Their Lordships 
pointed out that the provision was only 

1. ('40) 27 A.I.R. 1940 P.C. 230 : 191 1.C. 548 : 67 
I.A. 464 : I. L. R. (1940) Lah. 685 : I.L.R. (1940) 
Kar. P. O. 447 (P. O.), Punjab Co-operative Bank 
v. Commissioner of Income-tax, Lahore. 


“directory” in the sense explained in the * 
judgment and that the plain object of the 
provision should be carried out in cases in 
which this could reasonably and conveniently 
be done and it could not have been intended 
to impose an obligation on the Court to do 
so even when that could not be done. 

The learned Judges construe the conclud¬ 
ing words of S. 209 (l), Constitution Act, as 
placing the High Court merely in the posi¬ 
tion of an “executing Court”. This seems to 
us to be an unnecessarily narrow interpre¬ 
tation of the words used. It was no doubt 
intended that the Federal Court should 
make a declaration and not itself pass an j 
executable decree, because it had no machi¬ 
nery for executing its decrees. But it does 
not follow that the High Court had only the 
status of an executing Court, in respect of 
all matters heard on appeal by the Federal 
Court. 

A few words explaining why the former 
order of this Court was framed in the terms 
already set out will also help to explain why 
even at this stage this Court is not in a 
position to pass an order in any substan¬ 
tially different form. Under the English 
practice, it would appear that on an appli¬ 
cation for a writ of habeas corpus, the g 
respondent, might state his reasons in justi¬ 
fication of the detention, either when show¬ 
ing cause on the order nisi or when making 
a return to the writ of habeas corpus : see 
Halsbury’s Laws of England, vol. IX, paras. 
1234, 1235 and 1248. When the justification 
depends upon the validity of a regulation, 
the question of its validity may be allowed 
to be discussed at the hearing of the rule 
nisi itself : see per Lord Atkinson in 1917 
A. o. 260 2 at p. 274. Section 491, Criminal 
P. C., empowers the High Court to make 
rules to regulate its procedure in dealing 
with applications under that section; and h 
the rules framed by the Bombay High 
Court provide for the issue of a rule nisi “on 
a prima facie case.” The respondent is 
called upon 

to appear on a day to be named therein to show 
cause why such order should not be made and at 
the same time to produce in Court the body of the 
person or persons alleged to be illegally or impro¬ 
perly detained (rule 62). 

The next rule says : 

On the return day of such rule or any day to 
which the hearing thereof may be adjourned, if no 
cause is shown or if cause is shown and disallowed, 
the Court shall pass an order that the person or 
persons improperly detained shall be set at liberty 

2. (1917) 1917 A. C. 260:86 L. J. K. B. 1119 : US 

L.T. 417: 81 J. P. 237: 25 Cox. C. C. 650:61 S. J. 

443 : 33 T. L. R. 336, Rex v. Halliday. 
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or delivered to the person entitled to custody. If S. 
cause is allowed, the rule shall be discharged. cas 

This seems to suggest that all matters of su< 
defence or justification are to be considered wo 
at the time cause is shown against the rule ^ 
nisi From the record before this Court, it 
did' not appear that the Bombay Govern, to 
ment had filed anything in writing setting or 
forth their objections or their reasons for pc 
the detention of the applicant. So far as 
could be gathered from the order of the High 
Court, it seemed to have been argued as a % 
point of law arising on the application itself, 
that the rule under which the applicant had 
h been detained was not invalid as contended 
in the application. At the time the order o 
this Court was pronounced on the last oc¬ 
casion, the Advocate-General of ® om . b ^ J 
not before the Court and the Court had no 
means of knowing whether the Government 
of Bombay intended to plead any other 
ground of defence or justification. On the 
one hand, this Court expected that if there 
W ere no other defence, the Government of 
Bombay would take the necessary action : 
without waiting for or insisting on the issue 
of the writ, when once Rule 26 had been 
declared invalid by this Court. They wer 
c of course entitled to take steps to question 
the correctness of this Court a decision; but 
that is a different matter. If, on the other 
hand, the Government had other grounds t 
plead, it seemed to us right that it should b 
left to the Bombay High Court to deci e 
whether they should be allowed to be urged 
at the rule nisi stage itself or when making 
the return to the writ; and the ambiguity 
the Bombay rule pointed out above ma 
such a course all the more necessary, because 
if this Court had itself directed the issueof 
a writ, it might conceivably have implied 
that no further grounds of justification could 
d be pleaded. After all, the power to issue a 
writ in the nature of habeas corpus is a 
high privilege which the Legislature has 
entrusted to the High Court and it seemed 
to us only fair that the discretion to suggest 

the most convenient ^rse to be adopted 

should be left to that Court Nothing that 
has since happened has caused us to change 
our opinion in this respect. It will be to 
the High Court to adopt the course it deems 
most convenient in the circumstances of the 

^se in the light of the foregoing observa¬ 
tions. It is difficult to take seriously the 
observation of the learned Chief Justice that 
he was not prepared to take the responsibi- 
litv of making any order in the case except 
in y so far as he was bound to do so under 
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S. 209, Government of India Act. In any 
case, this Court can frame its order only in 
such terms as the circumstances of the case 
warrant. The papers will be returned to the 

High Court of Bombay. 

Rowland J. — Not having been a party 
to the former proceedings in this case, I have 
only to say that I assent to the order pro¬ 
posed. 

G.N./r.K. Order accordingly . 
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(From Calcutta ' 

('43) 30 A. I. B. 1943 Cal. 377 S. B.) 

31st August 1943 

Spens C. j., Varadachariar and 
Zafrulla Khan JJ. 

Emperor 

v. 

Sibnath Banerjee and others 
Respondents. 

Cases Nos. 9, 11 to 21, 25, 27, 28, 30 and 32 of 
1943. 

sssrM rfs?v.. «i« 

(S. B.), REVERSED. 

In spite of the language of the preamble, S. 3 of 
the Ordinance cannot be said directly to amend or 
repeal any provision of the Defence of India Act,, nor 
K so dependent upon S. 2; or so connected wi h 
it as to be incapable of being given effect to-by itself, 

“ irrespective of whether S. 2 is valid or not 
Section 3 merely deals with the remedies of parties 
and the power of the Court to give redress in respect 
of a breaoh of the pre-existing law and might well 
have been enacted either by the Legislature or by 
the Ordinance-making authority witho^ any provi¬ 
sion corresponding to S. 2 of the 377 /g‘ B \ 

C.W.N. 802 : (’43) 30 A. I. R. 1943 Cal. 377 (S.B.), 
REVERSED. Lr ’ J 

® .^ 7 *; 
s-e sac* far ar 

necessity P of promulgating them afresh under the 
necessity oip e g reference to the validity 

rva 6 5"of therul™ Hence, R. 26 of Defence 
3 India Rules should be held to have been continu¬ 
ed by S. 21 even though it was declared to be ult^ 

vires. 

(c) Government of India Act 0335), Sch. * 
t 1st 1 Entry No. 1 and List 2, Entry No. 1— 
“Public safety or interest” comes under Fede¬ 
ral legislative list. 

The expressions “Reasons of state connected with 
' defence’ ’ in Entry No. 1 of List 1 and Reasons con- 
nected with the maintenance of publio order 
b Entty No. 1 of List 2 are wide enough ^include 

c “public safety or interest. L 
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(d) Government of India Act (1935), Sch. 9, 
S. 72 — “Emergency” — Decision of Federal 
Court declaring R. 26, Defence of India Rules, 
ultra vires and consequent promulgation of 
Ordinance — Court cannot examine or assess 
extent of possible danger. 

The decision of the Federal Court declaring R. 26, 
Defence of India Rules, ultra vires might have led to 
promulgation of the Ordinance. But the “Emer¬ 
gency” was the apprehended danger to peace and 
public safety, likely to arise from the release of 
thousands of detenus in obedience to the decision of 
Federal Court. It is not within the province of that 
Court to examine the justification for the apprehen¬ 
sion or assess the extent of the possible danger. 

[P 83d,c] 

(e) Evidence Act (1872), S. 114—“May pre¬ 
sume”—Effect of. 

The words “may presume” in S. 114 leave it to 
the Court to make or not to make the presumption, 
according to the circumstances of the case; and the 
presumption when made is rebuttable. [P 846] 

(f) Defence of India Rules (1939), R. 26—“Is 
satisfied”—Sufficiency of material or reason¬ 
ableness of grounds—Court cannot investigate 
but can see whether power has been exercised 
by the authority and in the manner specified 
in the Rule. 

The Court cannot investigate the sufficiency of 
the material or the reasonableness of the grounds 
upon which the Governor had been satisfied. But 
whenever powers of this kind or indeed other special 
statutory powers are conferred, they must, to the 
extent to which specific provision has been made in 
the statute conferring the powers, be exercised by the 
authority and in the manner specified in the statute 
and in strict conformity with the provisions thereof 
and the Court can see whether this is done. 

[P 84a,6; P 85 d] 

(g) Defence of India Rules (1939), R. 26 — 
“Provincial Government.” 

The expression “Provincial Government” in R. 26 
does not mean anything other than what it would 
mean under the definition in the General Clauses 
Act. [P 85s, h\ P 86a] 

#(h) Defence of India Rules (1939), R. 26 — 
Authority to be satisfied is Governor in absence 
of delegation under S. 2 (5), Defence of India 
Act—It cannot be regulated by Rules of Busi¬ 
ness framed under S. 59 (3), Government of 
India Act. (Per Varadachariar and Zafrulla 
Khan JJ . Spens C. J ., contra.) 

(Per Varadachariar and Zafrulla Khan JJ.) 

_In the absence of a delegation made under S. 2 

(5), Defence of India Act, the authority to be satis¬ 
fied under R. 26 must be the Governor. It does not 
mean the Governor or officers subordinate to him 
under S. 49 (1), Constitution Act, or the authority or 
officers to whom this funotion may have been allot¬ 
ted by Rules of Business framed in accordance with 
S. 59 (3) of the Act. The executive action or 
authority dealt with in Ss. 49 and 59 must relate to 
matters with respect to which the Legislature of the 
province has power to make laws (S. 49 (2) ). 

[P 85a,6,c] 

(Per Spens C. J.) — The Constitution Act on its 
true construction does authorise the Provincial Gov¬ 
ernment to deal with the executive business arising 
out of the administration of the Defence of India 
Act and its rules, not excepting R. 26, in accordance 
with Rules of Business made under S. 59 (3) and the 


powers conferred by S. 49, and those powers are not 
controlled and superseded, but are supplemented by 
the express power of delegation, contained in S. 2 
(5), Defence of India Act, to any officer or autho¬ 
rity not being an officer or authority subordinate to 
the Central Government. The power of delegation 
so conferred goe3 further as regards the selection of 
the person or authority to execute the powers or 
duties on behalf of the Provincial Government than 
any powers expressly or impliedly available under 
the powers of the Constitution Act to a Provincial 
Government for carrying out its executive duties. 
Therefore such matters as those to be dealt with 
under R. 26 could be dealt with in accordance with 
Rules of Business made or to be made under S. 59 
(3), Constitution Act. The rule requires that before 
any order can validly be made in any case, the 
particular case shall be considered by some one duly 
authorised on behalf of the Provincial Government 
to pass an order for detention and that that person 
shall be satisfied that it is necessary that the person 
concerned should be detained for one or other or 
more of the reasons specified in the rule. 

[P 94c?,*,/,?] 

(i) Defence of India Act (1939), S. 2 (1), (2) 
—Effect of sub-ss. (1) and (2), explained. 

It is not correct to say that S. 2, Defence of India 
Act, confers two kinds of rule-making powers, one 
under the first sub-section, and the other under the 
second sub-section. The rule-making power is con¬ 
ferred under the first sub-section and all that the 
second sub-section does is to set out the conditions 
under which rules in respect of the particular sub¬ 
ject-matter enumerated in its paragraphs may be 
made in the exercise of power conferred under the 
first sub-section. (P 86/] 

(j) Government of India Act (1935), S. 50 (3) 
—Question whether certain matter Is within 
special responsibility or ministerial responsibi¬ 
lity is one of fact and practice. 

The question whether any matter falls within one 
or other of the special responsibilities of the Gover¬ 
nor is left to be determined by the Governor him¬ 
self. Once he declares that in his opinion a certain 
matter falls within the scope of any one or more of 
his special responsibilities, no Court of law has any 
say with respect to it. The field of ministerial res¬ 
ponsibility therefore would, with respect to any 
particular matter be as wide or as narrow as the 
Governor might choose to make it and of no matter 
can it be predicated as a proposition of law that its 
determination must depend upon the advice of a 
Minister as it necessarily falls within the field of 
ministerial responsibility, inasmuch as the Governor 
might at any time, with respect to any matter, 
decide that having regard to the circumstances of 
the case it falls within the scope of one or more of 
his special responsibilities. The question, if it pro¬ 
perly arises at all in any particular case, must be 
determined as a question of fact and practice. 

[P 87c,*,/] 

(k) Evidence Act (1872), S. 114 Illus. (e)— 
Condition for raising presumption under, stated. 

Before any presumption under S. 114, illus. (e) 
can arise, it must be shown that the orders are on 
the face of them regular and conform to the provi¬ 
sions of the rule under whioh they purport to have 
been made. [P 88/] 

(l) Evidence Act (1872), Ss. 17, 18, 20 — 
Answers by Minister to questions pot in 
Assembly are admissible. 
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1943 Emperor v. Sibna 

Answers given by a Minister in the Legislative fr 
Assembly in his capacity and in the discharge of his Ii 
duties as such Minister, to whom the duty of a< 
answering questions on the subject had been al- o. 
located by the Governor under the Rules of Business t 
are admissible under Ss. 17, 18 and -0. [ J 

(m) Defence of India Rules (1939), R. 26 — 
Persons detained under R. 129 ordered to be 
detained under R. 26 as matter of routine — q 

Orders are invalid. P 

Where persons who are detained under R. 129 
are ordered to be detained under R. 26 as a matter t 
of routine on a mere recommendation of the police, c 
the orders are bad in law as it does not appear that j 
the matter was considered by the Governor at any t 
stage, much less that at the time the order was t 
made ho was satisfied with regard to any of I , 

matters set out in the order of detention. IP yugj 

(n) Government of India Act (1935), S. 59 (2) 

_Scope of — Presumption of correctness of 

official orders. , 

(Per Svens C. J.)— Section 59 (2) prohibits a duly 
authenticated order being called in question on one 
and one ground only, namely, that it is not an order 
or instrument made or executed by the Governor. It 
is quite a different thing to question the accuracy of 
a recital contained in a duly authenticated order, 
particularly where that recital purports to state as a 
fact the carrying out of a condition necessary to the 
valid-making of that order, In the normal case the 
existence of such a recital in a duly t0 it g 
order will, in the absence of any evidence as to its 

inaccuracy, be accepted by a Court “‘ f st ?.he vie 
that the necessary condition was f« lfilled * w 

Bence of the recital in the order will place a difficult 
burden on the detenu to produce admissible evidence 
sufficient to establish even a pnma facie case that 
the recital is not accurate. If, however, in any 
a detenu can produce admissible evidence to that 
effect, the mere existence of the recital in theorder 
cannot prevent the Court considering such evidence 
and, if it thinks fit, coming to a condusionthat the 
recital is inaccurate: 1942 A. C. 206 an d 1942 A C 
284, Bel. on. [P 9Z0 * c * aj 

(o) Defence of India Act (1939), S. 2 (5) — 

A \ Per "Ippens C . J.) — Section 2 (5) only requires a 
delegation where matters cannot be taaU with by 
the Provincial Government in the manner r 
it normally deals with its executive business. [P 94dJ 

" Defence of India Rules (1939), R. 26 — 

Order of detention under, held not in regular 
form (Per Varadacharxar and Zafrulla Khan JJ., 
Spens C.J., contra). 

The material portion of an order under R. 26 ran 
as follows : “And whereas the G ™ e rnor bM been 
satisfied that with a view to preventing the said per¬ 
son from acting in a manner prejudicial to the 
defence of British India, the public safety, the main¬ 
tenance of publio order or the prosecution of the 
war, it is necessary to make the following orders 
continue his detention.” Theorder was in cyclostyled 
form in which only the name and particulars of the 
person to be detained were filled : 

Held (Per Varadacharxar and Zafrulla Khan 

jj \ _That the order read as if all that the authority 

making the order was satisfied about was that the 
perBon^concerned in each case should be detained 
Imd was not certain as to the reason for detaining 
him, i. e., whether that person was to be prevented 
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from acting prejudicially to the defence of British 
India, or acting prejudicially to the public safety, or 
acting prejudicially to the maintenance of public 
order, or acting prejudicially to the efficient prosecu¬ 
tion of the war and that the order was not regular 
in form. t P "oM 

(Per Spens C. J.) — That the form of recital was 
one which a layman might reasonably use when he 
was satisfied that the case must come within one or 
other of the specified categories without being pre¬ 
pared to pledge himself with legal exactitude to any 
particular one or more of the categories. Nor was 
the cyclostyling of the forms, having regard to the 
circumstances in which many of these orders may 
have been made, sufficient to raise serious doubts as 
to the validity of the orders. Therefore, the form of 
the order did not disclose anything irregular on 
these grounds on its face. L 1 yA/, -» 

(q) Defence of India Rules (1939). 26 

Orders of detention passed by Additional Home 
Secretary himself without referring to Governor 
or Minister held not valid (Per Varadacharxar 
and Zafrulla Khan JJ., Spens C. J., contra). 

Orders of detention were passed by the Addi¬ 
tional Home Secretary himself without referring the 
cases to the Governor or to the Minister : 

Held (Per Varadacharxar and Zafrulla Khan 
jj\ _That the provisions of R. 26 were not com¬ 

plied with either in letter or in spirit and therefore 
the orders were bad in law. x 9J 

(Per Spens C. J.) — In the absence of proof that 
the procedure disclosed in these cases either was not 
in fact or could not in law be properly authorized by 
the Provincial Government, the presumption that 
everything was properly done should be held to 
prevail. There was no evidence that in fact what was 
done was not authorized. There was nothing in law 
which would prevent this procedure being authorized 
by the Provincial Government. Therefore^ 
were not pnma facie invalid. I r r j 

S. M. Bose, Advocate-General of Bengal, (M.N. 
Ghosh, Advocate, Calcutta High 
him) instructed by B. Banerjx, Agent, Federal 
Court (in 13 to 21); B. B. Tawkaley, Senior 
Advocate, Federal Court (Sardar Bag,hbtr 
Singh, Advocate, Federal Court, wxth hxmj 
instructed by Sri Narain Andley, Agent, 
Federal Court (in 9, 11 <£ 1*)\ Malxk Pnrfcal! 
Ali, Senior Advocate, Federal Court (Amur 
Nath Mehta, Advocate, Lahore Hxgh Court, 
with him) instructed by Sri Naraw Andley, 
Agent, Federal Court (in 25); Naunxt Lai 
Chitkara, Agent, Federal Court (xn27), J.P. 
Dwivedi, Senior Advocate, Federal Court (S. 
Raahbir Singh , Advocate f Federal Court f 

' with him) i7istructed>by Naunit Lai Chitkara, 

\ ' Agent, Federal Court (in 28); Malxk Bark at 

Ali, Senior Advocate, Federal Court (Sardar 
I Baghbir Singh, Advocate, Federal Court, with 

him) instructed by Naunit Lai , Agent % Federal 
‘ Court (in 30) — for Appellant. 

o Sardar Baghbir Singh, Advocate, Federal Cour t 
i (S. C. Gupta, Advocate, Calcutta Hxgh Court, 

e with him) instructed by P. K. Bose, Agent, 

Federal Court (in 13 and 20); J- C. Gupta, 
n Senior Advocate, Federal Court ( P. K. Bose, 

v Advocate, Calcutta High Court, wxth him) 

l instructed by P. K. Bose, Agent, Federal 

ld Court (in U to 19 and 21); Dr. Uaraxn 

1K Prasad Asthana, Advocate-General, United 

d Provinces, (Sri Naraxn Sahai, Advocate, 
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Federal Court, with him) instructed by Sumer 
Chand Jain Raizada, Agent, Federal Court 
(in 9, 11 and 12); M. Sleem, Advocate- 
General, Punjab (S. M. Sikri, Advocate, 
Federal Court, with him) instructed by Tara- 
chand Brijmohanlal, Agent, Federal Court 
(in 25); Sir Alladi Krishnaswami Aiyer, 
Advocate-General, Madras (N. Rajagopala 
lyenger. Advocate, Federal Court, with him) 
instructed by Ganpat Rai, Agent, Federal 
Court in (27, 28,30 and 32) — for Respondent. 

Sir Brojendra Mitter, Advocate-General of 
India and Rai Bahadur Earish Chandra, 
Senior Advocate, Federal Court (Radhe Mohal 
Lai, Advocate, Federal Court, with him) 
instructed by K. 7. Bhandarkar, Agent, 
Federal Court; Sir Alladi Krishnaswami 
, Aiyer, Advocate-General, Madras (N. Raja¬ 
gopala Iyengar, Advocate, Federal Court, with 
him) instructed by Ganpat Rai, Agent, Federal 
Court; and N. P. Engineer Advocate-General, 
Bombay (M. M. Desai, Advocate, Federal 
Court, with him) instructed by B. Banerji, 
Agent, Federal Court— Appeared in response 
to notices issued under 0. 36, R. 1 of the Federal 
Court Rules, 1942. 

Zafrulla Khan J. (Varadachariar J. 
concurring.) (Case Nos. 13 to 21 of 1943). 
—These appeals have been preferred by the 
Bengal Government against orders passed by 
the Calcutta High Court directing the release 
of nine persons who were being detained under 
R. 26, Defence of India Rules. The detention 
orders had been passed on various dates in 
the years 1940 and 1942. By a judgment given 
on 22nd April of this year, 1 this Court held 
R. 26, Defence of India Rules to be ultra 
vires in that it went beyond the rule-making 
power conferred on the Central Government 
by the Defence of India Act. Immediately 
after this judgment was pronounced, the 
applications, out of which these appeals have 
arisen, were filed under S. 491, Criminal 
P. C., praying for the release of the detenus 
concerned on the ground that their detention 
was illegal. On 28th April, the Governor- 
d General promulgated an Ordinance, 14 of 
1943, whereby the rule-making power of the 
Central Government under the Defence of 
India Act was made wider so as to cover the 
terms of R. 26 as it had all along stood. The 
section was so worded as to make this 
change operative as from the date of the 
Defence of India Act itself. By another sec¬ 
tion of the Ordinance it was provided: 

For the removal of doubts it i3 hereby enacted 
that no order heretofore made against any person 
under R. 26, Defence of India Rules, shall be deemed 
to be invalid or shall be called in question on the 
ground merely that the said rule purported to confer 
powers in excess of the powers that might at the 
time the said rule was made be lawfully conferred 

1. See (’43) 30 A. I. R. 1943 F. C. 1 : 207 I. C. 1 : 
44 Or. L. J. 668 : I. L. R. (1943) Ear. F. 0. 26 
(F.G.), Eeshav Talpade v. Emperor. 


by a rule made or deemed to have been made under g 
S. 2, Defence of India Act, 1939. 

When the Habeas Corpus applications 
came on for hearing, reliance was placed 
upon the Ordinance as an answer to the 
applications, with the result that the validity 
of the Ordinance itself was challenged. Other 
questions were also raised in support of the 
applications. The various contentions have 
been summarized by Mitter J., as follows: 

(I) That the whole of S. 2, Defence of India Act, 
both in its original and amended forms, is ultra 
vires the Indian Legislature. (II) That the portion 
of cl. (x) of S. 2 (2) of the said Act which has been 
added by the amendment made by the Ordinance is 
ultra vires the Indian Legislature and accordingly f 
of the Governor-General’s powers under S. 72 of 
Sch. 9. The corresponding portions ofR. 26, Defence 
of India Rules, are bad and consequently the orders 
of detention in the cases we have before us are bad. 
(Ill) That the Governor-General has no power to 
repeal or amend directly any Act of the Federal 
Legislature by an Ordinance made and promulgated 
under S. 72 of Sch. 9, Government of India Act, 
1935. (IV) That it is only the Central Indian Legis¬ 
lature that has the power to repeal or amend lan Act 
of the Central Indian Legislature passed under the 
provisions of S. 102, Government of India Act. (V) 
That the Governor-General has no power to legislate 
by suoh an Ordinance on any subject enumerated in 
List II of Sch. 7, Government of India Act. (VI) 
That in any event the Governor-General has no 
power to give retrospective operation to suoh an 
Ordinance. (VII) That in any event the Ordinance ® 
(14 of 1943) cannot affect proceedings which were 
pending at the date of its promulgation. (VIII) That 
S. 3 of the Ordinance (14 of 1943) has no indepen¬ 
dent existence apart from S. 2 of the said Ordinance 
and must stand or fall with that section. (IX) That 
R. 26, Defence of India Rules, had no existence in 
the eye of law on 29th September 1939, when the 
Defence of India Act was passed and so does not 
exist even now either in its original or amended 
forms. (X) That even if R. 26 be not ultra vires the 
detention of the nine persons whose cases are before 
us was improper. 

On questions I, II, iv, v, vi and VII, the 
three learned Judges who constituted the 
Bench unanimously rejected the contentions 
urged on behalf of the detenus. In respect of & 
questions III, vni and x, two of the learned 
Judges (Mitter and Sen J J.) upheld the con¬ 
tentions urged on behalf of the detenus, 
while Khundkar J. took a different view. 
On question IX, Mitter and Khundkar JJ. 
agreed, but Sen J. disagreed. In the result 
Mitter and Sen JJ. directed the release of 
the detenus. Hence these appeals. As a 
matter of convenience, we heard along with 
these appeals three other groups of appeals 
against orders passed by the High Courts of 
Madras, Allahabad and Lahore on similar 
applications under s. 491. In those cases, 
the High Courts dismissed the applications 
and the appeals were preferred by or 0,1 
behalf of the detenus. It will be convenient 
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4 to deal with the Bengal appeals m the first 
instance. During the pendency of the appeals 
one of the detenus, Sasanka Sekhar Sanyal, 
the respondent in case No. 21 has been 
released and it is therefore not necessary to 

deal with that case. , .. 

The Advooate. General of Bengal and the 

Advooatee.General of the various Provinces 
addressed fuU arguments to us questioning 
the oorreotness of the reasoning and the con- 
olusions of Mitter and Sen J J. on questions III. 
VUI and x. On behalf of the detenus, these 
findings were supported, and their counsel 
also took exception to the reasoning and 
j conclusion of Mitter and Khundkar JJ., in 
respect of question IX and to the unanimous 
conclusion of the three learned Judges on 
questions I and II. In discussing question VI, 
the learned Judges of the High Court do not 
seem to have attached any importance to the 
difference between the provision in s 2 ot 
the Ordinance which makes the substitut 
provision take effect as from the date of the 
Defence of India Act itself and the provision 
in s. 3 which prevents any question being 
raised as to the validity of orders theretofore 
passed under Buie 26. This distinction was 
stressed in the course of the argument here. 
r« The third question has been framed 
‘ general terms, without reference to the par- 
tioular enactment (the Defence of India Act) 
with which the Ordinance was dealing and 
without reference to the terms of ‘be Ordi¬ 
nance itself. It draws no distinction between 
an attempt made by an Ordinance to amend 
or repeal a permanent enactment of the 
Legislature and an attempt to amend o 
reneal an Act of limited duration, like the 
Defence of India Act. Again it draws no 
distinction between cases where the Ordi- 
nance merely enacts a law to com 0 mt 
operation from the date of the O'dinanoe 
'4 and one where it attempts to declare that 
even before the date of its enactment the 
law must be deemed to have been different 
from what the pre-existing statute had 

enacted. The same remark may be “ 

to the possibility of an Ordinance declaring 

that even after the expiry o the period 
the Ordinance the law shall remain what 
it had been declared to be by the Ordinance, 
and not what it would be according to pre. 
existing legislation. The question seems to 
assume that aU these cases will stand on the 
game footing and admit of one general and 
comprehensive answer whether in the affirms, 
tive or in the negative. It also assumes that 
all conceivable forms of amendment will be 
governed by one and the same rule and that 


the power to repeal will stand on the same 
footing as the power to amend. The discus¬ 
sion before us of various aspeots of the ques¬ 
tion has shown that the question might not 
admit of a general or comprehensive answer 
and that different aspects might be governed 

by different considerations. 

On behalf of the Crown, it was broadly 

maintained both here and before the High 
Court that whatever a Legislature in India 
can do by way of amending, modifying or 
repealing one of its own enactments can as 
well be done by an Ordinance in relation to 
any enactment of that Legislature. Sections 
108 and 110, Constitution Act, were relied on / 
as negativing the existence of a general 
principle that one Legislature cannot, in the 
absence of power expressly conferred, amend, 
modify or repeal enactments passed by 
another Legislature. Counsel for the Punjab 
detenus argued by way of answer to this 
contention that in 1861 (when S. <2 of the 
present sch. 9, Constitution Act was first 
enacted), and indeed up to 1919, Parhament 
had proceeded on the assumption that unless 
expressly authorized so to do, a Legislature 
in India would not have power to amend, 
repeal or modify even its own enactments. 
He also maintained that the concludi g g 
words of S. 72 providing that an Act of the 

Legislature might ‘control or supersede an 

Ordinance indicated that the two legislating 
authorities were not co-ordinate but that 
the Legislature was the paramount authority. 

On behalf of the detenus, it appears to 
have been contended before the High Court 
that the Legislature and the Ordinance- 
making authority being two distinct legal 
entities, though operating in the same field 
(as to subject-matter and as regards local 
extent), each can legislate only by itself and 
cannot directly amend or repeal any measure 
passed by the other, unless clearly em- 
powered to do so. This contention was re¬ 
peated before us. It was not disputed- 
except by counsel for the Punjab detenus- 
that an Ordinance may m effect modify the 
operation of a statute by enacting something 
repugnant to the provisions of the latter. 
When certain instances were put to counsel, 
the difficulty of maintaining this extreme 
position became evident. Take for instance 
the Ordinance that was considered by the 
Court in 37 O.W.N. 104, 2 it added two offences 
to the list of offences specified in S. 4, Press 
(Emergency Powers) Act, 1931, and it was 


h 


2. (’32) 19 A.I.R. 1932 Cal. 746 : 140 1. 0. 6 : 38 
Cr.L.J. 839 : 60 Cal. 408 : 37 O.W.N. 104 (S. B.), 
In the matter of Ananda Bazar Patrika. 
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a in terms stated in the Ordinance itself that 
such should be the law only during the time 
that the Ordinance was in force. There was 
no other interference with the existing legis¬ 
lative enactment. Such an addition can, in 
one sense, be described as an “amendment” 
of the Act. If the Ordinance-making autho¬ 
rity can create new offences and make them 
triable and punishable in a manner provided 
for in a pre-existing enactment, there can be 
no purpose in insisting that the Ordinance 
must be self-contained and must reproduce 
all the provisions of the pre-existing Act. It 
was rightly maintained by counsel for the 
6 Crown that the validity or invalidity of an 
Ordinance should not be made to depend 
upon mere drafting devices or on the drafts¬ 
man’s ingenuity. Take again a case like, 12 
Lah. 26 3 : the Ordinance there in question 
denied to the accused the benefit of certain 
provisions of the Criminal Procedure Code, 
such as those relating to trial by jury or 
with the aid of assessors, appeal to the High 
Court, etc. It could not be said that it was 
beyond the power of the Ordinance.making 
authority to exclude certain of the provi¬ 
sions of the Criminal Procedure Code in cer¬ 
tain specified classes of cases ; indeed, s. 1 ( 2 ) 
e of the Code recognizes this possibility. Here 
again, it will be difficult to maintain that 
this result can be achieved only by a self- 
contained Ordinance and not by one which 
purports to modify or exclude certain provi¬ 
sions of the pre-existing law. 

Alternatively, the rule was formulated in 
a different form before us by counsel for 
so,me of the detenus, viz., that the Ordinance¬ 
making authority could declare its own in¬ 
tention as to what the law should be during 
the period that the Ordinance was to be in 
force, but it could not adopt a course which 
would attribute to the Legislature an inten- 
d tion different from what it had declared in 
its own enactment. One or two illustrations 
may help to elucidate this test or principle. 
Section 108 , Constitution Act, assumes that 
a Legislature in India may repeal or amend 
an Act of Parliament extending to British 
India. When this power is exercised by an 
Indian Legislature, it cannot be made to 
appear that Parliament had passed an enact¬ 
ment different from what in fact it had; 
what the Indian Legislature can do is to 
declare that within the local area of its 
legislative authority, the law shall be as 
enacted by itself and not as enacted by 

3. (’80) 17 A.I.R. 1930 Lah. 781 : 126 I. C. 177 : 
31 Or.L.J. 987 : 12 Lah. 26 : 31 P.L.B. 677, Des 
-Baj v. Emperor. 


Parliament. The same will be the case when » 
the Indian Legislature purports to repeal 
an Act passed by Parliament [ cf. also ss. 92 (2) 
and 95 (3), Constitution Act.] In such cases, 
neither the terms nor the operation of the 
Parliamentary enactment would be affected 
in areas over which the Indian Legislature 
had no control. The position thus stated is 
clear enough, because the “local extent” of 
the legislative power is clearly different in 
the two cases. Will not the governing prin¬ 
ciple be the same, where the capacity of the 
two legislative authorities even though co¬ 
extensive as regards local extent and subject- 
matter, differs in respect of the time limit / 
during which their respective enactments 
can operate ? 

The Legislature can at any time enact a 
measure and such measure can remain in 
force without any limit of time; but the 
exercise of the Ordinance-making power is 
limited in two ways, (i) by the limitation 
as to the circumstances in which it can be 
exercised, and (ii) by the limitation as to the 
time during which any measure so enacted 
can remain in operation. The existence of 
an emergency is a condition precedent to 
the exercise of the power. The fact that the 
Court cannot go behind a declaration of 9 
emergency made by the Ordinance-making 
authority cannot affect this question. The 
power was intended to be availed of and 
could be availed of only in an emergency, 
whereas ordinary legislation is not governed 
by any such limitation. Similarly, an Ordi¬ 
nance is necessarily of limited duration, 
whether under s. 72 or under the terms of 
the India and Burma (Emergency Provi¬ 
sions) Act of 1940. If an Ordinance purported 
to declare that during a period anterior to 
the emergency or even after the termination 
of the period of the Ordinance, a provision 
of statute law was or would be different 
from what the Legislature had enacted, 
would it be any better than an attempt by 
the Indian Legislature to affect the opera¬ 
tion of an Act of Parliament outside the 
local limits of the jurisdiction of that 
Legislature ? 

An attempt to repeal a pre-existing statute 
may furnish another useful illustration. 

That an Ordinance can for the period of its 
duration suspend the operation of the whole 
or any portion of a pre-existing statute, 
appears to us to admit of no doubt. In such 
a case, the pre-existing law would come into 
operation again on the expiry of the period of 
the Ordinance. But suppose the Ordinance 
purported to repeal a pre-existing statute or 
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. part thereof. One of the counsel for the 
Crown thought that the pre-existing law 
would in that case also be revived on the 
expiry of the term of the Ordinance; but 
another contended that this would be a 
matter of construction and that if there was 
nothing in the language of the Ordinance to 
suggest that the repeal was intended to be 
temporary, the pre-existing law might not 
be revived merely by reason of the expiry 
of the period of the Ordinance. In support 
of this contention, he drew our attention 
to the discussion in Craies’ Statute Law 
(Edn. 4, pp. 357 et seq). This will no doubt 
h be the position when Parliament, which is 
competent to pass either a temporary law or 
a permanent law, chooses to pass a tempo¬ 
rary measure, and by such measure repeals 
a pre-existing law. Can the position be the 
same when an authority which can pa.s 

only a temporary law purports to m r ® peal a 
pre-existing permanent statute? The im¬ 
pugned Ordinance enacts 
; nf cnb-s (2) of S. 2, Defence of India Act, 

1989, the following clause shall be substituted an 
shall be deemed always to have been substituted. . 

Leaving out of consideration for the 
moment the fact that the Defence of India 
, Act itself is in terms a temporary measure, 
suppose an Ordinance attempted to make a 

similar provision in respect of aaeetl ™‘ n 
a statute of permanent operation. Wh 
would be the position on the expiry of the 
period of the Ordinance ? If the pre-existing 
statutory provision could be deemed always 
?o have been what the Ordinance substi- 
tuted for it, it might be a difficult> question 
to decide whether the provision in the 
originally statutory form would be revived 

at all. 1 

It will be noticed that unlike an amend- 

, °° f X1V 

claimed on behalf of the Crown that any 

legislative authority with plenary p 
could enact a law with retrospectiveope^e 
tion It seems to us misleading to assume 
that the Ordinance-making authonty enjoya 
plenary powers of legislation and then seek 
to deduce therefrom the inference that 
must have the power to enact a provision 
•with retrospective operation. As r ®8 a £ 
"subject-matter” its powers may be co¬ 
extensive with those of the ordinary Legis- 
lature but, as already pointed out, there are 


at least two limitations upon its powers. It e 
is necessary to refer to a certain ambiguity 
in the use of the expression ‘retrospective 
operation.’ It was observed by Buckley L. J. 
in (1911) 2 Ch. l* at pp. ll and 12 : 

Retrospective operation is one matter. Interfer¬ 
ence with existing rights is another. If an Act 
provides that as at a past date the law shall be 
taken to have been what it was not, that I unde^ 

stand to be retrospective ..• • The < j"“ lt ‘°“ 

here is as to the ambit and scope of the Act and not 
as to the date as from which the new law is to b 

taken to have been the law. 

An enactment which declares that even 
in the past the law must be taken to have 
been different from what in fact it was has 
sometimes been spoken of as retroactive. 
Assuming that the ordinary Legislature can 
pass a ‘retroactive law’ in the sense above 
explained (sec (1870) 6 Q. B. 1, (1915) 20 com. 

Tj r. 425° and (1942) 66 Com. L. R. l ) it would 
not necessarily follow that the Ordinance¬ 
making authority must also have the power 
to pass a retroactive law. It has no doubt 
been held that in an emergency, it would 
be for the Governor-General to decide what 
law was required to meet the emergency: 
but the enactment of a retroactive law may 
in one view be said to raise a question of 
•jurisdiction’ or ’power’ and not merely a g 
question of aptness or expediency. The po^vei 
to enact provisions interfering with pre- 
existing rights and the remedies therefor— 
though these are also sometimes spoken ot 
as ‘retrospective’ - stands on a different 
footing, because such provisions will declar 
the law only for the period during which 
the Ordinance is in force and not for an 
anterior or a subsequent period, though the r 
effect may be to deprive parties of ngbt 
accrued at an anterior date and of remedies 
in respect of such rights. In (1932) A. C. 260 

“MS’' 267 “ 00 ° Jove V hfmself upon the 

of their own deorees. , 

There was no complication in that case 

of one legislative authority attempting to 
modify or nullify the operation of a. hvw; en- 
acted by another authority, but the obser¬ 
vation brings out the difference between 
changing the l aw for the past and modify- 

4 (1911) 2 ChTi : 80 L. J. Ch. 518 : 104 L. *• 
159 - 55 S. J. 519 : 21 T. L. B. 444, West v. 

5° (l^To 6 )' 6 Q. B. 1, 10 B. & S. 1004: 40 L.J.Q.B. 

28 • 22 L. T. 869, Phillips v. Eyre. 

6 (i915) 20 Com. L. R. 425, The King v. Kidman. 

7. 1942) 66 Com. L. R 1. MUier v Baith 

8. (1932) 1932 A. C. 260 : 101 L. J. P ' U ;. 4U : b 
L. T. 193 : 75 S. J. 884 : 48 T. L. R. 71, ADey 

sekera v. Jayatilake. 
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a ing or taking away its consequences. These 
authorities may justify a finding in favour 
of the Crown as regards the validity and 
operation of s. 3 of the Ordinance, but they 
do not compel a like answer as regards the 
power of the Ordinance-making authority 
to enact a retroactive law. 

There was lengthy discussion before us as 
to the bearing and effect of the decision in 
(189G) A. C. 348° particularly of the observa¬ 
tions on pp. 866 and 367. It was contended 
for the detenus that two propositions had 
been laid down here, (i) a broad statement 
(on p. 366) to the effect that ‘the repeal of a 
b Provincial Act by the Parliament of Canada 
can only be effected by repugnancy between 
its provisions and the enactments of the 
Dominion’ as the Dominion Parliament 'has 
no authority conferred upon it by the Act 
to repeal directly any provincial statute,* 
and (ii) a narrower statement (on p. 367) to 
the effect that ‘the Parliament of Canada 
would have no power to pass a prohibitory 
law for the Province of Ontario and could 
therefore have no authority to repeal in 
express terms an Act which is limited in its 
operation to that Province.’ On behalf of the 
Crown, it was maintained that the second 
c or narrower proposition was all that was 
laid down by their Lordships in the case and 
the observations on p. 366 implied nothing 
more when read with the context. The 
controversy would seem to turn on the 
significance of the words ‘whether it does or 
does not come within the limits of jurisdic. 
tion prescribed by S. 92* occurring on p. 366. 

As the general question framed by the 
Calcutta High Court cannot be satisfactorily 
answered without further discussion of the 
above and other similar aspects of the pro¬ 
blem, we refrain from expressing any final 
opinion upon it, as no such decision i9 neces- 
d sary for the disposal of these cases. The 
view that we take as to S. 3 of the Ordinance 
makes it unnecessary for us to pronounce 
any decision in respect of S. 2. 

Proceeding next to question vm, it seems 
to us that in spite of the language of the 
preamble, s. 3 of the Ordinance cannot be 
said direotly to amend or repeal any provi¬ 
sion of the Defence of India Act, nor, as we 
read it, is it so dependent upon s. 2 , or so 
connected with it as to be incapable of being 
given effect to by itself, i. e., irrespective of 
whether S. 2 is valid or not. The ‘doubts’ 
referred to in the opening words of s. 3 may 

9. (1896) 1896 A. 0. 348 : 65 L. J. P. 0. 26 : 

74 L. T. 633, Attorney-General for Ontario v. 

Attorney-General for the Dominion. 


well include doubts as to the validity of 8.2. e 
Section 3 merely deals with the remedies of 
parties and the power of the Court to give 
redress in respect of a breach of the pre¬ 
existing law and might well have been 
enacted either by the Legislature or by the 
Ordinance-making authority without any 
provision corresponding to S. 2 of the Ordi- 
nance. The operativeness of such a provi¬ 
sion is of course subject to the limitation 
referred to by Willes J. in (1870) 6 Q. B. l 6 
at p. 17, that the authority which enacts it 
must be one which “could have authorized 
by antecedent legislation the acts done;” 
otherwise, by the device of precluding an / 
investigation by the Court, a legislative 
authority would be able to do indirectly 
what it could not do directly : see (1940) 

A. c. 513 10 at pp. 533 and 534. We express no 
opinion on the question what the effect of 
this provision would be if, after the expiry 
of the Ordinance, any question should be 
raised as to the validity of orders of deten¬ 
tion passed prior to the enactment of the 
Ordinance. 

It was contended that even if S. 3 should 
be held to be valid and independently ope¬ 
rative, it would not avail the Crown much, 
because that section proceeded on the assump. 0 
tion that at the time the orders of detention 
were passed, Rule 26, Defence of India Rules, 
was at least de facto in existence, whereas 
according to counsel for the detenus, this was 
not the case. This was question ix before 
the High Court. Section 3 of the Ordinance 
has to be read in the light of s. 21 , Defence 
of India Act. Counsel maintained that an 
ultra vires rule was as good as non-existent, 
and that R. 26 (which had been originally 
framed under the Defence of India Ordi¬ 
nance) could not therefore be held to have 
been continued by s. 21 , Defence of India 
Act. This ignores the fact that s. 21 only h 
requires the rule to have been ‘made’— not 
validly made — under the earlier Ordinance. 

The objeot of s. 21 was only to avoid a break 
in the operation of the rules and to obviate 
the necessity of promulgating them afresh 
under the new enactment. It had no reference 
to the validity or validation of the rules.' 

The case is not analogous to that contem¬ 
plated by s. 16 which gives ‘finality’ to certain 
orders. Such a provision was held by this 
Court in Keshav Talpade’s case 1 to be appli¬ 
cable only to orders which could not be 

10. (1940) 1940 A. C. 513 : 109 L. J. P. 0. 63 : 

84 S. J. 380 : 56 T.L.B. 471 : (1940) 2 All. E. R. 

220, Board of Trustees of Lethbridge v. Indepen¬ 
dent Order of Foresters. 
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nullities as having been passed under an 
ultra vires rule. 

As regards questions I and II, the argument 

before us was limited to the ground that 
‘publio safety or interest' was not one of the 
heads speoified in entry No. 1 of List 1 or 
entry No. 1 of List II of Soh. 7, Constitution 

i • i _ ?_ r\( tv ni^n I nri lRiTl 


entry no. l ui ^ , ;T T v.- 

Act, as subjects in respect of^ which Indian 

legislation might provide for preventive de- 

tention.’ The judgment of this Court in Tal - 

nodes case 1 clearly proceeded on the footing 

that such legislation was covered by the 

.two entries. We think that the expressions 

reasons of state connected with defence and 

•reasons connected with the maintenance of 

public order’ are wide enough to include 

‘publio safety or interest.’ 

Counsel for the Punjab detenus challeng¬ 
ed the validity of the whole Ordinance on 
another ground. He recognized that the ques¬ 
tion of emergency was one for the Governor 

- i r i. 1 f a rlnoirlo. nllt ill 


* w 

Court to examine the justification for the 
apprehension or assess the extent of the 

possible danger. 

We now turn to question X. We may point 
out in passing that the assumption to be 
made is not that R. 2G is intra vires but only 
that its validity has been put beyond ques¬ 
tion by S. 3 of the Ordinance. On this footing 
the validity of the orders of detention in 
these cases was questioned on the ground 
that they had not been made in accordance 
with the provisions of the rule. The relevant 
portion of Rule 26 runs as follows: 

The Central Government or the Provincial Govern- 

ment, if it is satisfied with respect to any particular / 
person that with a view to preventing him from 
acting in any manner prejudicial to the defence of 
British India, the public safety, the maintenanM o 
public order, His Majesty’s relations with foreign 
powers or Indian States, the maintenance of P eac ® f “[ 
conditions in tribal areas or the efficient prosMUtmn 
of the war it is necessar.vso to do m» ™ _ 


necessary aw w - j # 

tinn of emergency was one for the uovernor- order . <«).... (b) directing that he be detame . 
General and not for the Court to decide.But he We are not here eoncerned w.th^Cen- 

TvRpn f.ViA nature of the emergency 


tjeneraianu uuuiul uuo — 

said that when the nature of the emergency 
had been stated by the Governor-General or 
even by counsel for the Crown, it would be 
open to the Court to consider whether it 
would not be an abuse of or a fraud on the 
power to treat the facta disclosed as a pretext 
for the exercise of the emergency power. If 
it would be an abuse of or fraud on the power, 
he contended that the case must be treated 
as one of absence of power. This argument 
was urged on the basis of an anawer given 
by the Advocate.General of India (in the 
course of the argument before us) and of 
“ statement said to have been made by 
counsel for the Crown before the High Court 
at Lahore, to the effect that it wasi the de- 
cision of this Court in Talpade , case tha 
necessitated the promulgation of the Urai 

nance Counsel contended that it would be 

preposterous to treat a deoision of this'Court 
d afan 'emergency' justifying the exercise by 

the Governor-General of his extraor ^‘ a * 
power of promulgating Ordinances. It does 
notTeem to us necessary to deal with the 
larger issues involved in this content.om 
Such an argument would be available o y 
if it could be suggested that the power had 
been exercised for a corrupt purpose or for 
purposes foreign to the power. (See Farwell 
on Powers, oh. X.) Can that be said to be 
the case here? The decision of this Court 
might have led to promulgation of the Ordi- 
nance. But the 'Emergency' was the appre¬ 
hended danger to peace and public safety, 
likely to arise from the release of thousands 
of detenus in obedience to the decision of this 
fcourt. It is not within the province of the 


We are not nu lo — - 

tral Government. The relevant portion of 
the orders of detention which is the same 

in each case, runs: 

And whereas the Governor has been satisfied that 
with a view to preventing the said person 

-. 
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until further orders be detained, .... 


It was urged on behalf of the Crown that 
the orders being on their face regular and in 
conformity 'with the language o the rule, 
it was not open to the Court to investigate 
their validity any further. It was also urged 
that the orders had in fact been made m 
conformity with the provisions of the rule. 
Section 59 (2), Constitution Act was song 
to be called in aid in support of the pro- 
position that the validity of the orders must h 
be presumed by the Court and could not be 
questioned. All that that sub-section secures 
is that the validity of an order or instrument 
made or executed in the name of the Gover¬ 
nor and authenticated in such manner as 

may be specified in rules made by the Lover- 
nor shall not be called in question on the 
ground that it is not an order or instrument 
made or executed by the Governor; that is 
to say, in the case of an order or instrument 
purporting to be made or exeouted by the 
Governor and duly authenticated, it must 
be presumed that it was made or exeouted 
by the Governor. No question as to 
Jade these orders was raised by the respon- 
dents. What was questioned was the correot- 
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a ness of the recital in the orders that the 
Governor had been satisfied that with a view 
to preventing these persons from acting in a 
certain manner, certain action was necessary. 
It was conceded that the Court could not be 
invited to investigate the sufficiency of the 
material or the reasonableness of the grounds 
upon which the Governor had been satisfied. 
The gist of the contention was that these 
cases were never before the Governor, that 
the Governor had never applied his mind to 
them, and that therefore it could not be said 
that the Governor had been satisfied. 

To meet this contention, reliance was 
b placed by the Crown on the presumption 
that official acts have been regularly per¬ 
formed. The words ‘may presume’ in S. 114 , 
Evidence Act, leave it to the Court to make 
or not to make the presumption, according 
to the circumstances of the case; and the pre¬ 
sumption when made is rebuttable. Reference 
was made in this connection to 1942 a. C. 
206 11 and (1942) A. C. 284. 12 The question in 
those cases was whether the Home Secretary 
had reasonable cause to believe that certain 
persons were of hostile associations and that 
by reason thereof it was necessary to exercise 
control over them. It was held that the 
c matter was one for the executive discretion 
of the Secretary of State, and that the Court 
was not entitled to investigate the grounds 
on which the Secretary of State came to 
believe the persons concerned to be of hostile 
associations, or to believe that by reason of 
such associations it was necessary to exercise 
control over them. There is no suggestion 
anywhere in the speeches of their Lordships 
in those two cases that if the statement that 
the Secretary of State believed those persons 
to be of hostile associations had itself been 
challenged, it would not have been open to 
the Court to look into that question. If the 
d ground of challenge against the orders there 
sought to be impugned had been that the 
cases had never been placed before the Secre¬ 
tary of State at all, so that he never had 
any opportunity of exercising his mind with 
respect to them, we have not the slightest 
doubt that this would have been held to be 
a proper ground of challenge in a Court of 
law. At page 224 (1942 A. c.) 11 Viscount 
Maugham observed : 


In my opinion, the well known presumption 

11. (1942) 1942 A. C. 206 : 110 L. J. K. B. 724 • 

85 S. J. 489 : 58 T. L. B. 35 : (1941) 3 All. E R 

V - Sir J ohn Anderson. 

1942 A< °* 284 : 111 L - J - K. B. 24 : 

J 6 a 6 ii L *i?'i? 4 L 85 § ,J * 461: 68 T * L * R - 53: ( 1941 ) 
3 All. E. R. 388, Greene v. Secretary of State for 

uome Affairs. 


omnia esse rite acta applies to this order, and, ac¬ 
cordingly, assuming the order to be proved or ad- 9 
mitted, it must be taken prima facie, that is until 
the contrary is proved, to have been properly made 
and that the requisite as to the belief of the Secre¬ 
tary of State was complied with. 

In 1942 A. C. 284 12 at p. 295 he quoted with 
approval the following passage from the 
judgment of Goddard L. J. in the Court of 
Appeal: 

I am of opinion that where on the return an order 
or warrant which is valid on its face is produced it 
i 9 for the prisoner to prove the facts necessary to 
controvert it, and in the present case this has not 
been done. I do not say that in no case is it neces¬ 
sary for the Secretary of State to file an aflSdavit. It 
must depend on the ground on which the return is 
controverted, but where all that the prisoner says / 
in effect is ‘I do not know why I am interned. I 
deny that I have done anything wrong,’ that does 
not require an answer because it in no way shows 
that the Secretary of State had not reasonable cause 
to believe, or did not believe, otherwise. 

In 1942 A. c. 206 , 11 Lord Wright observed 
at page 262 : 

MacKinnon L. J. who agreed with his brethren 
said that power of the Home Secretarv to issue a 
valid order depended on the fulfilment' of a condi¬ 
tion, the existence of a state of mind in the Home 
Secretary, that is, that he had reasonable grounds 
for believing certain facts to exist, and by implica¬ 
tion that he honestly entertained that belief. God- 
aard L. J. f I think, also treated the material issue 
as being what is the Home Secretary’s state of mind. . 

In 1942 A. c. 284, 12 Lord Romer observed 
(page 309) : 

In the present case, it is plain that Sir John 
Anderson was of opinion that there was reasonable 
cause for his belief, and that he did honestly believe 
that the appellant was a person of hostile associa¬ 
tions and that by reason thereof it was necessary to 
exercise control over him. It necessarily follows that 
so far as the appellant relies on the absence of proof 
that there was in fact reasonable cause for such be¬ 
lief the appeal must fail. 

The whole question in those two cases 
was whether under the regulation in ques¬ 
tion, it was incumbent upon the Secretary 
of State to prove that the cause which led 
him to believe that the person against whom h 
action was taken in each case was of hostile 
associations and that by reason thereof it 
was necessary to exercise control over him, 
would, in the opinion of the Court, amount to 
reasonable cause. Their Lordships held that 
the question whether there was or was not 
reasonable cause was one for the Secretary 
of State and not for the Court. It was not 
disputed that before action could be taken 
under the regulation, the Secretary of State 
must believe that the person concerned was 
of hostile associations and that by reason 
thereof, it was necessary to exercise control 
over him. We may observe that the head- 
note in 1942 A. C. 284 12 reads as though the 
production of an order regular in form would 
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have been conclusive, but their Lordships 
speeches in the two cases leave no room for 
doubt that the presumption attaching to an 
order regular on the face of it is only a re¬ 
buttable presumption. . . 

This brings us to the question, which is 
the authority that must be satisfied before 
an order under R. 26 can be made ? On the 
language of the rule, so far as the cases be¬ 
fore us are concerned, it must be the Pro- 
vincial Government.’ This, according to the 
Crown, means the Governor or officers sub¬ 
ordinate to him (S. 49 (1), Constitution Act), 
or the authority or officers to whom this 
function may have been allotted by rules of 
business framed in accordance with S. 59 (3) 
of the Act. The argument was that inas¬ 
much as action to be taken under R. 26 was 
in the nature of the exercise of executive 
discretion, it fell within the executive autho¬ 
rity of the Province within the meaning of 
S. 49. On its being pointed out that this 
would lead to the result that any officer 
subordinate to the Governor, even one of the 
lowest grade, could, as a matter of course, 
exercise the very drastic powers conferred by 
the Defence of India Rules, which could not 
reasonably be presumed to have been rnten- 
c ded by the Legislature, it was urged that 
the matter would be regulated by rules of 
business framed under S. 69 (3). Wear© un- 
able to accede to this contention. The exe¬ 
cutive action or authority dealt with in SB. 49 
and 59 must relate to matters with respect 
to which the Legislature of the Province 
'has power to make laws (S.49 (2).) Section 
124 (2) makes provision for Federal legisla¬ 
tion conferring powers and imposing duties 
upon a Province or officers and authorities 
thereof relating to matters with respect to 
which a Provincial Legislature has no power 
.to make laws. We are of the opinion that 
whenever powers of this kind or indeed other 
special statutory powers are conferred, they 
must to the extent to which specific provi¬ 
sion has been made in the statute storing 
the powers be exercised by the authority 
and in the manner specified in the statute 
and in strict conformity with the provisions 

thereof. 

In this view of the matter, it is unneces¬ 
sary to make any reference to rules of busi¬ 
ness on which reliance was placed on benal 
of the Crown. We may, however, observe in 
passing that the only rule on which reliance 
was placed in this connexion (R.16) makes 
no reference to the exercise of the power of 
detention under the Defence of India Rules. 
It merely authorises the making of Standing 


Orders by Ministers with reference to their e 
normal duties. No Standing Order framed in 
pursuance of the rule was placed before us. 
Nor have we been able to discover any other 
rule in the rules of business supplied to us 
on behalf of the Bengal Government which 
covers this matter. Rule 26, Defence of India 
Rules, confers the power of detention on the 
“Provincial Government.” Rule 3 (l) pro¬ 
vides that the General Clauses Act, 1897, shall 
apply to the interpretation of the rules. For 
the definition of “Provincial Government’ 
for the purpose of the rules, recourse must, 
therefore, be had to the General Clauses Act. 
Sub-section ( 43 a) of S. 3 of that Act defines 
“Provincial Government” in a Governor s 
Province as : 


The Governor acting or not acting in his discre¬ 
tion, and exercising or not exercising his individual 
judgment according to the provision in that behalf 
made by and under the Government of India Act , 

in other words, it means the Governor acting 
in his discretion (in which case his Ministers 
are not entitled even to tender their advice 
to him), or the Governor exercising his indi¬ 
vidual judgment (in which case he must give 
his Ministers the opportunity of tendering 
advice but is under no obligation to accept 
that advice), or the Governor acting on the 
advice of his Ministers. In each case, it must| 
be the Governor who acts, whether without 
the advice of his Ministers or after such ad- 
vice has been tendered, and in the latter case, 
whether in accordance with such advice or 
differing from such advice. It was pointed 
out to us that the definitions in the General 
Clauses Act are applicable only in the ab- 
sence of anything repugnant in the subject 
or context, and our attention was drawn to 
a number of Defence of India Rules with 
regard to which it was contended that the 
expression “Provincial Government could 
not possibly mean the Governor, whether & 
acting on advice or contrary to advice or 
without advice. Assuming that the context 
of some of the rules indicates that the expres¬ 
sion “Provincial Government’ must in those 
rules be given a meaning or significance 
different from the definition of that expres¬ 
sion as set out in sub-s. ( 43 a) of s. 3, General 
Clauses Act, that consideration cannot be 
permitted to govern the interpretation of 
that expression in Rule 26, which deals with 
matters of the gravest import and confers 
powers that involve the exercise of the 
highest responsibility. There is nothing in 
the language of the rule itself which would 
constrain u's to hold that “Provincial Govern¬ 
ment’’ in that rule means anything other 
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a than what it would mean under the defini¬ 
tion in the General Clauses Act. 

It was then urged that the volume and 
multifariousness of the duties imposed upon 
the Provincial Government by the Defence 
of India Rules must necessitate the delega- 
tion in many cases by the Provincial Gov¬ 
ernment of its powers to officers subordinate 
to it and that it must be presumed that this 
delegation could be effected under its rules 
of business. Sub-section ( 5 ) of S. 2 , Defence 
of India Act, furnishes a complete answer to 
this line of argument. That sub-section ex¬ 
pressly authorises the Provincial Government 
b to delegate the exercise of powers conferred 
and the discharge of duties imposed by the 
Defence of India Rules upon the Provincial 
Government; and we are of the opinion that 
any such delegation must be made in accord¬ 
ance with the provisions of that sub-section. 
We were asked to confine the operation of 
this sub-section to cases of delegation to dis¬ 
trict officers and to hold that cases of delega¬ 
tion within the Provincial Secretariat were 
governed by the provisions of s. 49 (l) read 
with S. 59 (3), Constitution Act. We are 
unable so to restrict the operation of S.2 ( 5 ), 
Defence of India Act, both for the reason 
c that there is no warrant in the language of 
that section for importing any such restric¬ 
tion into its operation, and for the reason 
that the language of S. 49 (l), Constitution 
Act, makes no distinction between secretariat 
officers and district officers. 

The question whether any delegation that 
the Provincial Government might desire to 
make of its powers and duties, under the 
Defence of India Rules must be made in 
conformity with the provisions of S. 2 ( 5 ), 
Defence of India Act, or may be deemed to 
be covered by rules of business and Stand¬ 
ing Orders framed under S.59 (3), Constitu- 
d tion Act, is not a mere matter of form. The 
Defence of India Rules confer extremely 
wide and drastic powers, and it may reason¬ 
ably be expected that where a delegation of 
any of these powers is made under S. 2 (6) 
of the Act, care would be taken to ensure 
that the officers and authorities to whom the 
delegation is made are selected with due 
regard to the nature and scope of the powers 
delegated. This would not be the case under 
rules of business and Standing Orders which 
were presumably framed without any refer¬ 
ence to powers the exercise of which might 
be necessitated by an emergency like the one 
with which the country is at present faced. 
Again, it may be a question whether a 
> power conferred for instance on a Minister 
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by delegation under S. 2 (5), Defence of India & 
Act, could be validly sub-delegated by him 
by standing orders. 

We may observe in dealing with this part 
of the case that Khundkar J. says in his 
judgment that R. 26 is a rule under para. ( 10 ) 
of sub-s. ( 2 ) of S. 2 (of the Defence of India 
Act) and the Federal Court has so held, and 
that it is not a rule under sub-s. (l) of 8.2. He 
then goes on to observe that s.2 ( 5 ),Defence 
of India Act, cannot be availed of in the case 
of R. 26 because it contemplates delegation 
of powers and duties conferred and imposed 
by rules framed under sub s, (l) of S. 2 and 
not under sub-s. ( 2 ) of s. 2 . These observations / 
of the learned Judge are with due respect 
based upon a misreading of the judgment of 
this Court in Keshav Talpade’s case. 1 It 
would not be correct to say that s. 2, Defence 
of India Act, confers two kinds of rule-mak¬ 
ing powers, one under sub-s. (l) and the 
other under sub-section ( 2 ). The rule-making 
power is conferred under sub-s. (l) and all 
that sub-s. ( 2 ) does is to set out the condi¬ 
tions under which rules in respect of the 
particular subject-matters enumerated in its 
paragraphs may be made in the exercise 
of power conferred under sub-section (l). Any 
other view would lead to the anomaly that J 
on the subjects enumerated in the paragraphs 
of sub-s. ( 2 ) there might be two sets of rules, 
one conferring unconditional and unlimited 
powers by virtue of being framed under 
sub-s. (l) and the other being subject to res- 
trictions and limitations in conformity with 
conditions and restrictions prescribed by 
sub-s. ( 2 ), a state of affairs, the contempla¬ 
tion of which, could not possibly be attributed 
to the Legislature. The result is that in our 
opinion, in the absence of a delegation made 
under s. 2 ( 5 ), Defence of India Act, the 
authority to be satisfied under R. 26 must 
be the Governor. The Advocate. General of & 
Bengal stated that so far as these cases were 
concerned Government did not rely on any 
delegation under s. 2 ( 5 ) of the Act. 

It was next contended on behalf of the 
Crown that the subject of preventive deten¬ 
tion was one falling within the field of 
ministerial responsibility and that cases of 
preventive detention must be held to have 
been determined by the Governor on the 
advice of the appropriate Minister. Assum¬ 
ing for a moment that that was so, even then 
the action must be the action of the Gover¬ 
nor. In such case, the Governor would be 
satisfied with regard to the matters specified 
in R. 26 on the advice of his Minister. It 
would not be for the Court on a challenge 
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raised to that effect to inquire into the rea- > 
sonableness or otherwise of the Minister s 
advice, nor, into the question whatedv.ee 
the Minister tendered or indeed whether he 
tendered any advice at all. The question as 
to which of the Governor’s various capa- 
cities or spheres of activity was attracted m 
these cases is really not relevant to the pur¬ 
pose in hand. The rule requires that before 
(making an order of detention the Governor 
should be satisfied on certain matters. \Vfce. 
ther he is satisfied on advice tendered to him, 
or on a personal consideration of the mate¬ 
rial submitted to him, is so far as the Courts 

h are concerned, immaterial. 

We have, however, great difficulty in 
accepting the proposition urged before us 
that the subject of preventive detention in 
cases like the present must be. held as a 
matter of law to fall within the field of 
ministerial responsibility. That in respect 
of certain matters the Governor must act in 
his discretion and that in respect of certain 
other matters he must exercise his ind ‘ vld ^j; 
judgment is specifically provided by the 
Constitution Act. There is no matterwith 
regard to which the Constitution Act lays 
down that it must necessarily be determined 
c by the Governor according to the advice o 
his Ministers. The field of ministerial res¬ 
ponsibility is not defined m any P° 9lt * v 
manner in the Act, but is adumbrated in a 


imanner iu mu —- :f 

residuary sort of manner, that is jo say, i 
comprises matters with respect to which the 
Governor is not required to act m his d,s- 
cretion and does not choose to exeroise his 

individual judgment. The ff™st.on whether 
anv matter falls within one or other of the 
special responsibilities of the Governor is 
left to he determined by the Governor him¬ 
self Once he declares that in his opimona 
certain matter falls within the scope of any 
a one or more of his special responsibilities, no 
Icourt of law has any say with respect to it 
Section 50 (S), Constitution Act lays down 
that if any question arises whether any 
matter is o" is not a matter asi respec s 
which the Governor is by or under the Act 
required to act in his discretion or to exe • 

cise his individual judgment, the de ° lsl ?\ o£ 
the Governor in his discretion shall be final 
and the validity of anything done by the 
Governor shall not be caUed in question on 
the ground that he ought or ought not to 
have acted in his discretion, or ought or 
ought not to have exeroised his individual 
judgment. Nor can any argument be founded 
upon any obligation or duty that may be 
laid upon the Governor by his instrument of 


instructions, inasmuch as the validity of 0 
anything done by the Governor cannot be 
called in question on the ground that it was 
done otherwise than in accordance with any 
instrument of instructions issued to him 

[9. 53 (2)1. . , ...... 

The field of ministerial responsibility 

therefore would, with respect to any parti¬ 
cular matter, be as wide or as narrow as the 
Governor might choose to make it, and of 
no matter can it be predicated as a proposi¬ 
tion of law that its determination must 
depend upon the advice of a Minister as it 
necessarily falls within the field of minis¬ 
terial responsibility, inasmuch as the Gover- / 
nor might at any time, with respect to any 
matter, decide that having regard to the cir- 
cumstances of the case it falls within the 
scope of one or more of his special responsi¬ 
bilities. The question, if it properly arises at 
all in any particular case, must be deter, 
mined as a question of fact and practice. 

In the cases before us, it appears to have 
been assumed on all hands before the High 
Court that the subject was one of the special 
responsibilities of the Governor to be deter¬ 
mined by him in the exercise of his indivi¬ 
dual judgment. This was not challenged in 
i the grounds of appeal filed in this Court, g 
' though counsel for the Bengal Government 
* decided to urge before us that the matter 
fell within the field of ministerial responsi- 
t b’lity. The material on record does not bear 
B out his contention. There are indications in 
in the affidavit of Mr. Porter (Additional 
‘ Home Secretary to the Bengal Government) 
ir that the action taken in some of these cases 
e was not in accordance with the advice of 
£ the Minister. This shows that this subject 
has been treated in the Province of Bengal 
a as falling within the special responsibility of 
lv the Governor. In the answers given by the 
vo Home Minister with reference to these cases h 
fc on the floor of the Bengal Legislative As- 
n sembly on behalf of the Government, it is spe- 
v cifically stated that these matters were treated 
Z as the special responsibility of the Governor 
'i. It must also be remembered that though 
3r cases of only nine persons have come up 
• £ before us, the powers conferred by R. 26 
„l have in the Province of Bengal been exer- 

he cised in respect of thousands of His Majesty s 

on subjects and it would be difficult to hold 
to that the matter did not fall within the 
o° special responsibility of the Governor as set 
aa l out in para, (a) of sub-s. (l) of section 62, 

led Constitution Act. 

be Towards the close of the argument, it was 
t Of contended on behalf of the Bengal Govern. 
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ment that what actually happened in respect 
of cases of detention in the Province of 
Bengal was that if the Home Minister agreed 
that the order of arrest under R. 129, Defence 
of India Rules, should be converted into an 
order of detention under R. 26, the matter 
was treated as falling within the field of 
ministerial responsibility; but if the Minister 
disagreed, the matter became one for the 
special responsibility of the Governor. In 
other words, it was suggested that the ques¬ 
tion whether a particular matter did or did 
not fall within the scope of the special res¬ 
ponsibilities of the Governor was settled 
b not with reference to the nature of the 
particular matter but upon the nature and 
effect of the advice that the Minister con¬ 
cerned had tendered in respect of it. If the 
Governor found himself in agreement with 
such advice, he was content to treat the 
matter as one of ministerial responsibility; 
if he disagreed with it, he made it a matter 
of his special responsibility. In support of 
this suggestion our attention was invited to 
the following statement of the Home Minister 
in the Bengal Assembly : 

Ordinarily when a man is arrested under R. 129, 
the case must come up to me at some stage. Now 
if I agree that the order under R. 129 should be 
c converted into one under 8. (sic) 26, no difficulty 
arises. But in some cases 1 am of opinion the de¬ 
tention is not justified and in those cases it becomes 
Governor’s responsibility. 

We are unable to read this statement as 
meaning that the question became the Gov. 
ernor’s responsibility only when the Minister 
was of the opinion that the detention was 
not justified. The Home Minister had al¬ 
ready stated earlier: 

As regards members of the Legislature, we have 
laid it down that they should as a matter of course 
be brought to the notice of the Government before 
they are detained under R. 26. In some cases the 
order of arrest under S. (sic) 129 has been converted 
into detention under R. 26 under my orders. In 
some cases I have not approved but as is well-known 
the matter is one whioh is the Governor’s speoial 
responsibility. 

In the light of this statement, the later 
statement made by the Minister, which is 
relied upon by counsel and has been set out 
above, could only mean that the subject of 
detention was treated by the Governor as a 
matter of his special responsibility. When 
the Governor found that the Minister’s 
advice was in favour of detention, he ac¬ 
cepted that advice but when he found that 
the Minister’s advice was against detention, 
he overruled the Minister as he was entitled 
to do in the exercise of his individual judg¬ 
ment. These statements taken together cannot 
mean that the question became the Gover. 


nor’s responsibility only when and because o 
he disagreed with the advice tendered by , 
the Minister. In any case we would be 
reluctant to attribute such an attitude to 
the Governor. 

It now becomes necessary to examine the 
material on record for the purpose of deter¬ 
mining whether the requirements of R. 26 
have been complied with in respect of the 
orders of detention that have been relied 
upon by the Crown as an answer to the 
applications for the issue of writs of Habeas 
Corpus in these cases. We have already 
made reference to the contention that the 
presumption set out in illustration (e) to / 
s. 114, Evidence Act, viz., that official acts 
have been regularly performed attaches to 
these orders. Before any such presumption 
can arise, it must be shown that the orders 
are on the face of them regular and conform 
to the provisions of the rule under which 
they purport to have been made. We have 
set out earlier the relevant portion of the* 
orders of detention which is the same in 
each case. This reads as if all that the 
authority making the order was satisfied 
about was that the person concerned in each 
case should be detained and was not certain 
as to the reason for detaining him, i. e., 9 
whether that person was to be prevented 
from acting prejudicially to the defence of 
British India, or acting prejudicially to the 
public safety, or acting prejudicially to the 
maintenance of public order, or acting pre¬ 
judicially to the efficient prosecution of the 
war. We were told that the order is a cyclo- 
styled form in which the name and particu¬ 
lars of the person to be detained are filled in 
as need arises. It is possible that the minis, 
terial officer responsible for the drawing up 
of the order merely copied into this part the 
relevant portion of the language of the rule 
itself, and failed to notice that though the word ft 
or before the words "efficient prosecution 
of the war” was perfectly in order in the 
rule, it was out of place in the orders of de¬ 
tention. It was suggested that some sort of 
reasonable meaning could still be read into 
this part of the orders of detention, but we 
see no reason to adopt a meaning different 
from that which would prima facie attach! 
to the language used. 

Assuming, however, that the orders are 
regular in form and are open to no objection 
on the face of them, there is so much mate¬ 
rial on the record showing that the require¬ 
ments of R. 26 were grossly violated in the 
making of the orders that it would not be 
safe to make any presumption regarding their 
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validity. This material is contained in the 
‘ affidavits filed on behalf of the respondents 
and the counter-affidavit sworn to by Mr. 
Porter. Additional Home Secretary to the 
Bengal Government. Objection was taken on 
behalf of the Crown to the admissibility in 
evidence of the answers given by the Home 
Minister. Bengal, in the Bengal Legislative 
Assembly to questions put to him regarding 
detention under Buie 26. These answers are 
contained in Annexure A to the afhdav t 
sworn to by Mr. Nalinakshya Sanyal. Befoie 
the High Court, formal proof of the proceed¬ 
ings of the Legislative Assembly was waived 
h by the Crown. We are unable to sustain the 
objection raised regarding the a^masibih y 
of these answers. It is not disputed that the 
answers were given by the Home Minister 
the Legislative Assembly in his capacity 
and in the discharge of his duties as such 
Minister. He was the person to whom‘the 
duty of answering questions on the subject 
had* been allocated by the Governor under 
the rules of business. The answers relate 

to matters which were put in 

the High Court. In our opinion they were 

admissible under sections 17, 18 and , 

a “a 6 answers read ? HhM, Porter's affi- 


These answers --- . f 

davit disclose a state of affairs m respect o 

the exercise by the Bengal Government of 

its powers under B. 26, which can only be 

described as lamentable. The largest number 
of cases of detention in the Province o 
Bengal appear to have arisen in connexion 
with the disturbances of August and S P- 
tember of last year. In these eases, the P - 
cedure adopted appears to have been that 
the police sent up lists of persons detained 
under R. 129 together with a ^ommenda^ 
tion that these persons should be detained 
under R. 26. Thereupon orders fo 
d under R. 26 were issued forthwith m 
of routine, and, on receipt of further and 
detailed material from the police, eajhtow 
was submitted to the Minister conciarned 
who was then expected to scru 
material to see whether there was &ny 
why the detention should not be con ’ 

If he discovered such reason he pres 
made a recommendation for release 
was sent up to the Governor, as t© 
was one of his special responsibility, in case 

nothing further was heard from the A 
after submission of the cases to him, n 
was done, and the detention continued, vve 
may draw attention in this connexion 
following statements made by the B 
Minister in the Bengal Legielative Assembly 

1943 F.0./12a 


in answer to questions on the subject: o 

We have adopted the device of issuing orders 
under Defence Rule 26 pending scrutiny of the infor¬ 
mation submitted to us, because this ensures to tho*e 
who are under detention the rather more favourable 
concessions allowed to security prisoners the absence 

of which was in some cases made a matter for pre¬ 
test or complaint by or on behalf of those concerned. 

All that I can say is this, that cases are put up 
and as a matter of routine the order under S. (sic) 1-9 
is converted into one under Rule 26, unless there aro 
special reasons why a recommendation should be 

m The f0 LresTi3 e fon e hwUh reported to Government 
for orders in accordance with the requirements o 
the law and to meet objections made by or on behalf 
ot Prisoners and to give them the benefit of the con¬ 
cessions enjoyed by security prisoners pending; the 

consideration of the cases orders ^ater the 1 

India R 26 (1) (b) ordinarily issue at once. Later, me 

recommendation of the police officer together with 
the materials furnished in support of the recommen¬ 
dation are carefully considered by Government and 
the orders of detention issued are reviewed and can¬ 
celbot confirmed according to the nature of the 
information against the individual concerned 

In answer to the question whether he was 
aware that, as a result of the arrangement 
under which the police were empowered to 
arrest anybody and detain him automatically 
beyond the statutory limits, abuses wei 
taking place J Minister stated : these 

happen. 

sYr 6 larder f ?o rt t h be r gen«»l order under which 

t^SSSj 'beput 

ThaUhey" mi° B ht be “^r Till 

that as quickly as P°££ le der un der R. 26 and 

J should bo conver e brought up before me. 

I then all the cases should be brougn* P 

There was apparently no l.nart of time 

i mmrn ■ 

e following upon det6 ntion 

i commendation y B 24th May 

h n SS (Zlffion wfi“c ft h C Mr 9 Borter y 's affidavit 

1 was sworn) the detailed material upon which 

y the recommendation of the . p0 ' l “ n[ , h ^ e b c e a e " 

h made had not yet been received and the case 
had not therefore been put up for revie • 
e Even with regard to the 1940 cases (NO ^ 15 
„ a nd 20) it does not appear from Mr. Porte 
Z affidavit that they were at hny etage consi- 

l e de rs clXo G ™Z arrest‘under B. 429 

he gull s case (no. m. and the order 

S SM Z^eo! 44th September by 
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a by Mr. Porter, in anticipation of the orders 
of the Home Minister, though the maximum 
period of detention permitted under R. 129 
was not due to run out till 15th October and 
the Minister was actually able to dispose of 
the case on 18th September. There was thus 
no urgency of any kind and no reason has 
been disclosed by Mr. Porter why he thought 
it- necessary to pass the order of detention 
himself. In the case of Niharendu Dutt 
Majumdar (no. 18) the only inference that 
can be drawn from Mr. Porter’s affidavit is 
that the case was never put up even before 
the Home Minister, in spite of the latter’s 
b express instruction that all cases of members 
of the Legislative Assembly must be put up 
before him. As Mr. Porter occasionally took 
it upon himself to direct the issue of orders 
of detention, and there was not even a sug¬ 
gestion before the High Court or before us 
that any of the cases with which we are now 
concerned was put up before the Governor, 
it is plain that this case was finally disposed 
of by Mr. Porter himself. 

It was suggested on behalf of the Crown 
that before the issue of orders of detention 
under Rule 26, at least Mr. Porter satisfied 
himself that it was necessary to issue the 
« orders (see para. 12 of his affidavit). In at 
least three cases, Mr. Porter has stated that 
he considered the materials before him, and 
in accordance with the general order of 
Government directed the issue of an order of 
detention. In two of these cases, the matter 
was later submitted for consideration to the 
Minister on receipt of fuller material from 
the police. It is obvious that Mr. Porter 
could not possibly have considered the fuller 
material, as he calls it, before directing the 
issue of an order under R.26. In the third 
case, as already pointed out by us, even the 
fuller material was still awaited on the date 
d of Mr. Porter’s affidavit. Any consideration 
of the available material by Mr. Porter before 
the issue of a detention order did not amount 
to compliance, either in the letter or in the 
spirit, with the provisions of R. 26. According 
to his own affidavit, Mr. Porter was acting 
on the basis that the final order in each case 
had to be passed by the Governor or the 
v Minister. Between a person dealing with a 
matter on the footing that the responsibility 
for the final decision has been laid upon his 
shoulders and one dealing with it on the 
assumption that he is dealing with it only 
provisionally till the matter can be consi¬ 
dered on fuller material by some higher 
authority, there must be a wide difference 
both in fact and in law. We cannot condemn 


the procedure adopted in these cases too e 
strongly. It would be difficult to conceive of 
a more callous disregard of the provisions of 
the law and of the liberty of the subject. 
The following observations occur in this 
Court’s judgment in Keshav Talpade's case 1 : 

We confess that an order in the terms of that 
under which the appellant in the present case has 
been detained fills us with uneasiness. It recites that 
the Government of Bombay ‘is satisfied that, with a 
view to preventing the said Keshav Talpade from 
acting in a manner prejudicial to the defence* of 
British India, the public safety, the maintenance of 
public order and the efficient prosecution of the war,’ 
it is necessary to make an order of detention against 
him. This reads like a mere mechanical recital of 
the language of R. 26. We do not know the evidence / 
which persuaded the Government of Bombay that it 1 
was necessary to prevent the appellant from acting 
in a manner prejudicial to the defence of British 
India, the public safety, the maintenance of publio 
order and the efficient prosecution of the war ; but 
we may be forgiven for wondering whether a person 
who is described as an authorized petition-writer on 
the Insolvency side of the Bombay High Court was 
really as dangerous a character as the recital of all 
these four grounds in the order of detention suggests. 
The order does nothing to remove the apprehension 
we have already expressed that in many cases the 
persons in whom this great power is vested may 
have had no opportunity of applying their minds to 
the facts of every case which comes before them. 

We regret to have to observe that the appre¬ 
hensions there expressed have on the material g 
that has been brought on the record of the 
cases now before us turned out to be justified. 

In view of what we have just observed, it 
was not necessary for us to examine each 
individual case to see whether the order of 
detention was open to objection. We have 
however as a matter of fact considered each 
case and have come to the conclusion that 
every one of these orders is bad in law as in 
no case does it appear that the matter was 
considered by the Governor at any stage, 
much less that at the time the order was 
made he was satisfied with regard to any of 
the matters set out in the order of deten- h 
tion. It was observed by Mitter J. that the 
position taken up by the learned Advocate- 
General before the High Court was that 
the orders of detention must be taken to be 
orders made by the Provincial Government 
itself, though none of the cases (except one) 
had been brought up before or considered by 
the Governor himself. Sen J. also records: 

The learned Advocate-General stated that except 
perhaps in the case of Sasanka Sekhar Sanyal there 
was no question of the Governor being personally 
satisfied within the meaning of Rule 26. 

We pointedly drew the attention of tho 
Advocate-General to these observations and 
he again reaffirmed, (i) that it was not his 
case that the Governor himself had considered 
the case of any of the eight persons with 
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e whom we ave now concerned, and <ii> that 
he did not rely on any delegation by th 
Governor under S. 2 (5), Defence of India 
Aot. It is therefore unnecessary for us at 
this stage to consider the nature and incidence 
of the burden of proof or the kind of pre¬ 
sumption to be made in the circumstances 
of the case, or even to consider whether the 
evidence taken as a whole does not rebut the 
usual presumption as to the regularity of 
offioial acts. We are accordingly of the opi¬ 
nion that all the eight appeals should be 

a ' 3 (Cas&Nos. 9,11,12,25,21,28, SO and 32 

f' of 1943). — These are appeals against orders 
passed by the High Courts of Allahabad 
Lahore and Madras dismissing applications 
made to them under S.491, Criminal P. C., 
for the release of certain persons detained 
under R.26, Defence of India Rules. The 
circumstances in which these applications 
were made were similar to those in which 
applications were made in the Bengal cases 
which we have just disposed of. As most of 
the contentions raised were common to the 
two sets of cases, we heard them together. 
The detenus concerned*in cases Nos. 9 and 1 
(from Allahabad) have been released during 
* the pendency of these appeals; it is therefore 

not necessary to deal with therm In Un 

batch of cases, no question as to (heorder^o 
detention not conforming to the requirements 
of R.26 was raised; the discussion in 
judgment in the Bengal cases of what has 
been referred to as Question 10 has no hearing 
on this batch. The conclusion reached in 
in that judgment as to the validity and 
operativeness of S. 3 of ordinance U of 1943 

is sufficient to warrant the 

appeals. In cases nos. 11, 26 , 27, 28, 30 and 32 

the appeals are accordingly dismissed. 

Spens C. J. - I have had opportunity 

i of reading and considering the J^gme 
just delivered by my brother ZafruUa Khan 
on hehelf .of himself and my brother Varada- 
ehariar. With their judgment as to the 
validity of cl. ( 8 ) of Ordinance 14, 1 am m 
complete agreement. I further agree 
view of our decision on cl. (3), there 13 
necessity for the disposal of the cases © 
us to come to a decision on the validi y 
ol. ( 2 ) of the Ordinance. On that part of tne 
case I have nothing further to add. <->n 
epecial points which have been raise y 
evidence in the Bengal cases, I take a. i 3 °m - 
-what different view to that taken by y 
brothers in regard to all the cases and in on 
l differ in my conclusion from that «t w 
my brothers have arrived. I must there 


explain my reasons. Rule 2G, Defonce of India 0 
Rules, is in the following terms so far as 

m The Provincial Government, if it is satisfied with 
respect to any particular person that with a view to 
preventing him from acting in any manner pre 

judicial to the defence of Britishi^HigMlfe^ty’s 
safety, the maintenance of public ^.9 Majesty s 

relations with foreign powers or Ind a° States, the 
maintenance of peaceful conditions in tribal areas, 

“ the efficient prosecution of the war it » necessary 
so to do may make an order, directing that he be 

detained; 


NJU13U, .... , , 

The rule requires, in my judgment, that, 
before auy order can validly be made m any 
case, the particular case shall be c0 ^>dered 
by someone duly authorized on behalf of the / 

Provincial Government to P ass * n °^ er 
detention and that that person shall be satis- 
fied that it is necessary that the person con¬ 
cerned should be detained for one or other or 
more of the reasons specified in the rule. In 
each case, the order for detention is duly 
authenticated on behalf of the Provincial 
Government in accordance with the provi 
_• _ n f o 59 ( 2 ), Constitution Act. Bach 

B oX contains a recital to the following 

eff And whereas the Governor is satisfied that with a 
view to preventing^the said india" 

r puU^C -inten-ce of pubii^order 

S ‘o 6 oLinue bis deten- 

tl ° It has been suggested that (l) the form 
nf the recital indicates by use of the word 
“or” that no final consideration has been 
eiv en to each case and that all that t 
fnvestigating authority has done has been ^ 

- V ti Tri 

recital is one which a layman-* 

=5tf^snrs , .sis 

is sufficient to raise serious doubts ea to the 
validity of the orders. I do not think the- 
lore that the form of the order d.sclo es 
anything irregular on these grounds on its! 
face The detenus farther claim (a) 
there is admissible evidence to establish that 
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a not only is that recital incorrect in each case 
but that in fact there was not, as required 
by the rule, any proper consideration by, or 
any proper satisfaction on the part of, any 
properly authorised person before the orders 
for detention were made; and (b) that accor¬ 
dingly such orders were and must remain 
invalid. 

The first question which arises is whe¬ 
ther having regard to the recital contained 
in these orders, which on the face of them 
appear to be validly made, it is permissi¬ 
ble for the truth and accuracy of the recital 
to be inquired into by this Court. It was 
b suggested that S. 59 (2), Constitution Act, 
made it impossible for any such inquiry to 
take place. In my judgment, however, sec¬ 
tion 59 (2) prohibits a duly authenticated 
order being called in question on one ground 
and one ground only, namely, that it is not 
an order or instrument made or executed 
by the Governor. It is quite a different 
thing to question the accuracy of a recital 
contained in a duly authenticated order, 
particularly where that recital purports to 
state as a fact the carrying out of what I 
regard as a condition necessary to the,,valid- 
making of that order. In the normal case 
c the existence of such a recital in a duly 
authenticated order will, in the absence of 
any evidence as to its inacouracy, be accep¬ 
ted by a Court as establishing that the 
necessary condition was fulfilled. The pre¬ 
sence of the recital in the order will place a 
difficult burden on the detenu to produce 
admissible evidence sufficient to establish 
even a prima facie case that the recital is 
not accurate. If, however, in any case, a 
detenu can produce admissible evidence to 
that effect, in my judgment, the mere exis¬ 
tence of the recital in the order cannot pre¬ 
vent the Court considering such evidence, 
d and if it thinks fit, coming to a conclusion 
that the recital is inaccurate. If authority 
is required for the views stated above, it can, 
in my judgment, be found in the speeches 
of their Lordships in 1942 A. C. 206 11 and 
1942 A. C. 284. 13 

In this case the detenus have, in fact, 
produced evidence which for the reasons 
explained in the preceding judgment of my 
brothers is admissible and which establishes 
from the report of answers and statements 
made by the Chief Minister in the Bengal 
Legislative Assembly in February and March 
1948, that on 1st October 1942, orders were 
given to those by whom cases of persons de¬ 
tained under R. 129 were being considered that 
if the police recommended detention under 


R. 26 of any such persons, detention orders & 
under R. 26 should be made as a matter of 
routine without any further proper inquiry 
by, or satisfaction on the part of, any per¬ 
son at that stage that the cases really came 
within the provisions of R.*26. In answer to 
the evidence put in by the detenus the 
Government of Bengal put in an affidavit 
deposed to by the Additional Secretary, Home 
Department. This affidavit confirms the giv¬ 
ing of the order by the Home Minister as to 
the routine dealing with these cases above 
referred to, though it also suggests that 
despite the routine order some inquiry be¬ 
yond that required by the routine order was y 
made by the Additional Secretary. Further, 
the evidence indicates that the order may 
have been given in the interests of the dete¬ 
nus as it is suggested that persons detained 
under Rule 26 may have some privileges in 
jail, as compared with persons detained 
under R. 129. This cannot, of course, justify 
the course of procedure adopted. It was 
wholly wrong to direct that orders should 
go as a matter of course on police recom¬ 
mendation and that the real consideration 
should follow the making of the order. It is 
impossible, in my judgment, for the Court 
to be satisfied that, after such a general g 
order was given, there was, before the orders 
for detention were made, any full or proper 
inquiry by any one or any proper satisfac¬ 
tion on the part of any one, that each case 
was one where it was necessary to make an 
order for detention under R. 26 without that 
person’s mind having been influenced by the 
improper routine order. The facts disclosed 
in these cases appear to me to bring them 
within the exceptional class of cases refer¬ 
red to by Lord Wright in 1942 A. c. 206 11 at 
p. 261 . In my judgment, therefore, none of 
the orders made in these cases, where per¬ 
sons had been arrested and were being held & 

under R. 129 after 1st October 1942, can be 
upheld as valid. 

There are, however, three cases where the 
orders for detention were made before 1st 
October 1942. These consist of (l) case No. 15 , 

(2) case no. 19, and (8) case no. 20. In case 
No. 15 the order for detention was made as 
long ago as 24th October 1940, in case no. 19 
the order for detention was made on 14 th 
September 1942, and in case no. 20 the order 
for detention was made also as long ago as 
28 th Ootober 1940.The position as regards these 
cases is as follows. An application was made 
in eaoh case under s. 491, Criminal P. C., 
solely on the ground that by reason of the 
judgment of this Court in the Talpade case, 1 
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». Uo.ve been properly made. The burden of 
the detention was unlawful. _Each appi- » { , g clearly Qn the detenu, and it is tor 

cation was verified in tbe first 1 • Court to determine in these three cases 

eolely by a formal affidavit. M .i la . & whet her that burden has been d^harge . 
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have been properly made. The burden of' e , 
uroof is clearly on the detenu, and it is tor^ 

l ~ . . *1.1._ lr> f^OQA t.hrfiG CQ.SG9 


than tot his*arrest TnTdlntton^not tive 

been r d n e t ** 

suoh'facts ivere ^ged by^im.^n ca. « 
“f^S^SoC H wfs UhenTo ta S 

b “h d 0 \ h t a :e r “n w Kto S 

Court Th ^ e 6 ‘ 6n t " 3 ; h n 6 0 benefit 3 o£ 16 ihis evf- tic 
20 are enti tled Jto th ^ evide nce 0 f ar 

Dr” SanyaUts annexure oontaitog the re- g 5 

sew s 

£S.»•“”; h r l .r; 

evidence on behft ^ thftfc these oraerg b 

raising a prim ber 1942 were invalid, r. 

made prior to is position in law is, I 

0 In these three ca f ii ow3 The applica- C 
in my judgment as Won ^ ^ o£ r 

tion Crown justifies the detention 1 

a detenu. IM ^rowu j o£ detention £ 

by putting m the °^ lg . £action 0 f the J 

with the recital oftheaa^s If the 1 

Governor and °rdinance, H valld , 

Ordinance or clause^ thereof tea ^ he 

the onus is then e y & prima {acie 
detenu to establish detention in his par. 
case thatthe nva lid on grounds other 

ticular case wae mvahcl^ in the 

than those der sufficient merely to 

Talpade case > It is not aumc.e wth 

a allege that the detention is uot *n g 

or bona fide or any tong of bat ^0 guffi _ 

have got to beaUeged c byt aUhough 

Icient to persuad that everything 

(the order ex facie 1 - ^as been pro- 

that should have bee it ig pr0 per for 

perly done, it 18 en * 1 the Crown further to 
the Court to call up been done 

justify what is expressed ^baveM ^ ^ 

in the order (vide Lord 6 ob . 

A. C. 206“ at p. «* The 

B ervations in 19«A. iUon that the 

d etenu mua a ^ ^ applie s t o 

.presumption om™ r iB pr0 ved 

th6 amitted the a Conrt should prima facie, 
Cl to contrary is proved, assume it to 
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nroof is clearly on uotouu, 

this Court to determine in these three cases 

whether that burden has been discharged. 

I have read carefully through the extracts 
from the proceedings of the BengalI Legisla- 
jr Assembly referred to by Dr Sanyall I 
am unable to find anything in those extracts 
“ hich goes to prove that these three path- 
cular orders, all made before, and too long 
before 1st October 1942, were improperly 
made save only a general statement by the 
Home Minister that cases may have occur- 
fed where per 3 ons arrested under H. U9 have 
been detained although no order has been , 
passed Even if such a statement were suffi- 
eient prima facie to discharge the requisite 
u Aa w of nroof which I doubt, any sugges 
i U n that anything of that sort occurred in 

V«- ?$*££ ZS £"» 

i autv- z »rs 
: MSStSstrawE 

r- order before the penod of detent 

Br B . 129 actually exp i red The dedu ^ ^ 

ae the Court sboi J 1 \ ;1 t t be normal procedure 

fh wastefthe Additional Secretary to ermine h 

% The cases, make bis recommendation o the 
B- Home -djot the 

gh structions U . .. the or a er himself 

Dg a ndTe 6 portag y the Satoto the Home Minis- 
ro- reporimb in my iudg- 

for ter. Such. P'^^^flaw have been 

. to ment, m . ,, .1 provincial Govern- 

one ^y^S^‘pforfthat the pro- 
l 942 ment. In the aosen ^ Mr p orter ’ s 

ob- cedure disolos could not 

The affidavit either was not m fact or prQ 

the in law be properly authom.V ent the 

»to vincial tWng was properly 

ived presumptio by y t hi a Court to prevail.l 
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a done was not authorized. I have considered 
whether in law there is anything to prevent 
the duty of dealing with these cases being 
assigned to Mr. Porter, an Additional Secre¬ 
tary, to investigate and report to the Home 
Minister and act normally on his instructions 
but in an emergency to act himself. In my 
judgment, there is nothing in law which 
would prevent this procedure being au¬ 
thorized by the Provincial Government. If 
therefore the Court ought to act upon the 
presumption, there is no legal difficulty in 
the way. 

It is true that neither Mr. Porter’s affidavit 
b nor the statements and answers of the Home' 
Minister set out what in fact was the pre- 
scribed procedure for dealing with these cases, 
or indicate the rules of business or other 
authority under which such procedure could 
be properly prescribed. The result was that 
the Advocate. General for Bengal took such 
facts as appeared from the evidence and 
attempted to establish affirmatively from 
these facts and certain sections of the Con- 
stitution Act and rules of business of the 
Provincial Government that the procedure 
adopted was in fact duly authorized. If the 
burden of establishing this affirmative case 
c had been on the Advocate-General, I should 
have felt difficulty in finding that he had 
discharged it in the absence of clear evidence 
of what was the procedure prescribed and of 
the authority by whpm. ,§>nd the manner 
in which it was prescribed. The Advocate. 
General did bowever^satisfy^neby his argu¬ 
ment that what appears from the evidence 
to have been done might legally have been 
prescribed by the Provincial Government 
and, in my judgment, that is sufficient to 
rebut any suggestion which arises, if indeed 
any suggestion does arise, from the evidence 
on which these detenus are entitled to rely 
d as suggesting the inaccuraoy of the recitals 
in the orders for detention. At one time I 
was inclined to agree with my brothers that 
having regard to the provisions in s. 2 ( 5 ), 
Defence of India Act, there ought to have 
been an express delegation to some officer 
under that section to deal with these cases. 

|I am satisfied, however, that that is not 
necessary and that that clause only requires 
h delegation where matters cannot be dealt 
with by the Provincial Government in the 
manner in which it normally deals with its 
executive business. 

I have come to the conclusion that the 
Constitution Act on its true construction does 
authorize the Provincial Government to deal 
with the executive business arising out of 


the administration of the Defence of India 0 
Act and its rules, not excepting Rule 26, in 
accordance with rules of business made under 
S. 59 (3) and the powers conferred by s. 49 
and that those powers are not controlled and 
superseded (to use an expression very familiar 
in this case) but are supplemented by the 
express power of delegation, contained in 
S. 2 (5), Defence of India Act, to any officer 
or authority not being an officer or authority 
subordinate to the Central Government. This 
power of delegation so conferred goes further 
as regards the selection Of the person or 
authority to execute the powers or duties on 
behalf of the Provincial Government than / 
any powers expressly or impliedly available 1 
under the powers of the Constitution Act to 
a Provincial Government for carrying out 
its executive duties. This power of delegation 
appears to me to be a most useful supple¬ 
mentary power to deal with difficult or 
distant administrative problems which would 
strain the ordinary machinery of Provincial 
Government. Moreover if this express power 
was intended to supersede or modify the 
powers contained in the Constitution Act for 
the carrying on of the executive business of 
the Province, I should have expected the 
provisions of the Defence of India Act to g 
have made that position clear beyond doubt 
and to have found sub-cl. ( 5 ) of s. 2 intro¬ 
duced by some words such as "notwithstand¬ 
ing anything in the Government of India 
Act, 1935 to indicate that if any of the new 
duties and powers were to be assigned to 
officers of the Provincial Government, such 
assignation was not in any case to be effected 
under the normal powers of the Government 
of India Act but must be effected by some * 
delegation under sub-clause ( 5 ) of s, 2. It 
follows that I accept the argument of the 
Advocate.General that such matters as those 
to be dealt with under Rule 26 could be dealt h 
with in accordance with rules of business 

made or to be made under s. 59 (3), ConstiJ 
tution Act. 

I am accordingly of the opinion that in 
these three cases the appeals should succeed. 

1 here remains case no. 18. This is the case 
of a detenu who had not previously been 
arrested under R. 129 when the order for his 
detention was made. His case also did not * 
come within the purview of the objectionable 
routine order. Here again the evidence upon 
which the detenu is entitled to rely (which 
includes Dr. Sanyal’s affidavit and the 
annexure thereto) does not appear to me to 
raise a prima facie case against the accuracy 
of the similar recital in the order for his 
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detention. On the contrary, in thiacasethe 
deduction which X draw from the whole 
evidence is that the procedure adopted is 
consistent with the literal accuracy of the 
recital, namely, that the Governor satisfied 
himself personally before the order was 
made What I have said of the last three 
cases' equally applies to this case. 1m my 
judgment therefore the appeal in this case 

should also be allowed. 

There are two points on which I desire to 

say something further: (l) It was suggested 
by the Advocate. General of Bengal that t 
satisfaction required by Rule 26 was n 
(, condition precedent to the exercis 

nower. I do not take this view. I have 
already indicated that in my opinion it is a 
condition to be fulfilled before an order can 
be validly made. This condition requires, m 
my judgment the exercise of executive dis- 

“ret ion and demands a quas.-judicial coneu 

deration of the materials before him by he 
cerson authorized to deal with the matter, 
fuse the Phrase “quasi-judicial as no doubt 

the uerson to be satisfied can allow his min 
to be influenced by materials and evidence 
at which no one aoting in a strictly judicial 


capacity could look. But in my judgment 0 
the person to be satisfied has to direct his 
mind expressly to those materials in the 
light of the terms of R. 26 before coming to 
a decision in each case. (2) Having regard 
to the view which I have taken of these 
cases'from Bengal, it is not necessary, in my 
judgment, to determine who or what is meant 
by the “Provincial Government” in R. 26. 
Whatever meaning is given to that phrase, 
whether applying the definition from the 
General Clauses Act or not, in my view the 
procedure adopted in these cases could have 
been legally authorized under the Constitu¬ 
tion Act by rules of business made under 
S. 59 (3) of that Act, and, as I have previ¬ 
ously said, in my view that is sufficient to 
dispose of these cases. In my judgment, these 
four appeals should be allowed, but in view 
of the judgment of my brothers the appeals 
will be dismissed in the same manner as the 
other Bengal appeals. As regards the appeals 
other than the appeals from Bengal, 1, 
course, agree with the Pigment of my 
brothers that those appeals also shall be 

dismissed. , 

K g Appeals dismissed . 
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